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ASSIGNMENTS OF ERROR

Petitioner HP, Inc. [“HP”] appeals a Memorandum Opinion entered by the Intermediate
Court of Appeals of West Virginia [“ICA”] on June 13, 2024 insofar as it affirms the Circuit Court
of Putnam County’s denial of HP’s Rule 60(b) motion to vacate the Order Denying HP, Inc. s Rule
60(b) Motion to Set Aside Default Judgment [“Denial Order”] and affirms the Circuit Court’s
award of compensatory damages, costs and post-judgment interest to Respondent Judith Thomas
[“Ms. Thomas”]. HP also appeals the ICA’s remand to the Circuit Court of Putnam County for

consideration of punitive damages.

STATEMENT OF THE CASE

It 1s necessary to provide a Statement of the Case in order to correct omissions and

misstatements in HP’s Opening Brief as they significantly change the complexion of this case.

I. Statement of Facts

Ms. Thomas filed suit against HP in the Circuit Court of Putnam County alleging HP’s
breach of warranty, bad faith, and tortious misrepresentations in connection with her purchase of a
HP laptop and related products and services. Suit was filed after HP denied Ms. Thomas’s warranty
claim requesting a purchase price refund for a defective laptop and refused to refund unauthorized

charges and overcharges in Ms. Thomas’s Instant Ink subscription. [JA 26]

The laptop at 1ssue in Ms. Thomas’s warranty claim was the second of two HP laptops that

failed within months of her use. Ms. Thomas purchased the original laptop for her personal and



business needs in July 2019, together with all products and services HP recommended, including
a HP printer, software, ink subscription service [“Instant Ink’], technical support service
[“SmartFriend”] and HP’s three-year extended factory warranty for coverage through July 2023

[“Extended Warranty™| [JA 26]

The original laptop began malfunctioning in the first year of use with HP technicians unable
to resolve the problems remotely. Without requiring the laptop to be sent to a HP service center
for diagnosis and repair, HP’s Case Manager replaced the laptop under the Extended Warranty.
The Case Manager chose the same model HP laptop as the original for the replacement
[“Replacement Laptop”], custom ordered it from HP’s manufacturer in China,' and transferred Ms.
Thomas’s Extended Warranty to the Replacement Laptop. Ms. Thomas agreed to the resolution,
received the Replacement Laptop six weeks later and the warranty claim was satistactorily closed.
[JA 41]

The Replacement Laptop failed in six months and lost all of Ms. Thomas’s stored data.
Ms. Thomas contacted HP’s technical support, provided under HP’s subscription service called
“SmartFriend.” The HP technician conducted remote testing, determined the Replacement Laptop
was not repairable and advised Ms. Thomas that her lost data could not be recovered.” The
technician recommended Ms. Thomas file a claim under the Extended Warranty and advised he

would notate HP’s system with the results of his testing to facilitate handling of her claim. [JA 41]

! The Case Manager stated custom ordering was necessary because HP no longer had that model laptop
available.

> The failure of the Replacement Laptop caused the loss of ten years’ worth of Ms. Thomas’s data due to it
being transferred from other sources to the Replacement Laptop by HP’s technician.



The only written HP warranty Ms. Thomas received when purchasing HP products and
services was that included with the Replacement Laptop. Ms. Thomas did not “enter into” HP
service agreements and did not “bargain for” the terms of valid agreements or warranties, as HP
represents. [Opening Brief at 3, 1; 4 at §2; and 12 at 9§ 2.] In fact, she never saw the Factory
Warranty until 1t was delivered with the Replacement Laptop. Inside the laptop box was a 47°x5.5”
pamphlet titled HP Worldwide Limited Warranty? in four-point typeface,* that is too small to read.
[JA 307-08] Neither the HP’s pre-printed boilerplate warranties nor the “agreements” in which
they are contained can be modified by purchasers of HP products and are provided to customers

on the basis of “this or nothing” when they purchase HP’s product or service.

[t was necessary for Ms. Thomas to access a readable copy of the Extended Warranty on

HP.com to submit her claim requesting a purchase price refund. She requested a refund as she had

already suffered the disastrous failure of two HP laptops and could no longer afford to rely upon

HP products. [JA 308]

HP’s Factory Warranty and Extended Warranty provides that, 1if a HP product manifests a
defect in materials or workmanship during the warranty period, HP guarantees it will either (1)
repair the product, (2) provide a replacement product with equal features and functionality that 1s
new or equivalent to new 1n performance and reliability, or (3) provide a purchase price refund.

[JA 308] The warranties limit coverage with disclaimers, exclusions and limitations of express

* The name given HP’s factory warranty in the pamphlet. The warranty is also referred to as the HP
Hardware Limited Warranty [“Factory Warranty”].

* As a point of reference, W. Va. App. R. 38(a) requires the text of appellate filings to be no smaller than
twelve-point proportionately spaced or eleven-point non-proportionately spaced. The text used in the body
of this brief is twelve-point proportionately spaced, and footnote text is eleven-point proportionately spaced.
The following is an example of the text size in HP’s warranty pamphlet, when using a Times New Roman

four-point font 1n Microsoft Word: e rinin sy s maintyon the i



and implied warranties and consumer remedies [“Warranty Limitations”]. [JA 308-10] HP
contends a purchase price refund is not an available remedy despite Express Warranty language

providing it 1s.

Importantly, HP’s warranties provide that the law of the state in which the purchaser resides
governs warranty disputes, recognizes that state law may prohibit HP’s remedy and damage
exclusions and limitations, and, in such instances, provides that the warranties are to be modified

to comply With the state law. [JA 308]

HP’s Factory Warranty states:

SOME  STATES OR COUNTRIES DO NOT ALLOW_ A
LIMITATION ON HOW LONG AN IMPLIED WARRANTY
OR CONDITION LASTS OR THE EXCLUSION OR
LIMITATION OF PARTICULAR TYPES OF DAMAGE,
INCLUDING INCIDENTAL OR CONSEQUENTIAL
DAMAGES FOR CONSUMER PRODUCTS. IN SUCH
STATES OR COUNTRIES, SOME EXCLUSIONS,
DISCLAIMERS OR LIMITATIONS OF THIS HP LIMITED
WARRANTY MAY NOT APPLY TO YOU. TO THE EXTENT
THAT THIS HP LIMITED WARRANTY OR ANY PART OF
IT IS INCONSISTENT WITH LOCAL LLAW, THIS HP
LIMITED WARRANTY OR THE CORRESPONDING PART
SHALL BE DEEMED MODIFIED TO BE CONSISTENT
WITH SUCH LOCAL LLAW. (emphasis added) [JA 308-09]

* % %

Disputes arising out of this HP Limited Warranty or relating to
your purchase of the HP Hardware Products subject to this

Limited Warranty . . . are governed by the law of the . . . state.
. . in which vou currently reside. (emphasis added) [JA 309]

* K K



In the unlikely event that your HP Hardware Product has
recurring failures or HP determines it is unable to repair or
replace the HP Hardware Product, HP, at its option, may elect
to provide you with (a) a replacement unit selected by HP . . . or
(b) to give you a refund or credit of your purchase price. 1o the

extent permitted by local law, this is vour exclusive remedy for
defective products. (emphasis added) [JA 309]

HP’s Extended Warranty provides service and coverage in addition to the Factory Warranty,
including “remote problem diagnosis,” the same three remedy options as those contained in the
Factory Warranty, and qualifies application of the Warranty Limitations by stating they are
applicable “to the extent permitted by law,” and inapplicable if contrary to consumer statutory

rights under state law. [JA 309-10]

TO THE EXTENT PERMITTED BY LAW, WE
SPECIFICALLY DISCLAIM ... IMPLIED WARRANTIES.
SOME_STATES DO NOT ALLOW_ A LIMITATION OF
IMPLIED WARRANTIES FOR CONSUMER PRODUCTS
OR OF A CONSUMER’S STATUTORY RIGHTS. IN SUCH

STATES SOME EXCLUSIONS OR LIMITATIONS OF THIS
LIMITED WARRANTY MAY NOT APPLY. . .. (emphasis
added) [JA 309-10]

Unbeknownst to consumers, but well known by HP employees, 1s HP’s strictly-enforced,
corporate “business compensation and refund policy” prohibiting refunds — those represented to
be a warranty remedy, those guaranteed for unused Extended Warranty coverage, and even those

due customers for unauthorized charges and overcharges. Ms. Thomas was denied a refund in all

three circumstances.

Ms. Thomas’s communications with HP representatives regarding her claim began when a
HP representative telephoned to advise that she would not receive a purchase price refund. This

representative knew nothing about Ms. Thomas’s claim other than she sought a refund. Ms.



Thomas contested the decision as the representative acknowledged he had no information about
the particulars of her claim. The representative stated a HP Case Manager would be assigned and
would contact her. A Case Manager thereafter contacted Ms. Thomas and reiterated HP’s position

that receiving a purchase price refund was not an option. [JA 310]

In speaking with another HP Case Manager about her request for a purchase price refund,

Ms. Thomas was told that HP’s “corporate refund policy” was strictly enforced. Mistakenly

believing this meant she must provide proof of purchase and receipts for all items claimed, Ms.
Thomas submitted receipts and other evidence of purchase for all items claimed which HP accepted

without dispute or inquiry. [JA 310-11]

When Ms. Thomas sought the involvement of a HP Case Manager Supervisor, claim
handling deteriorated further. Not having familiarized herself with the circumstances of Ms.
Thomas’s claim, or the terms of the Extended Warranty, HP’s Case Manager Supervisor advised
Ms. Thomas (1) she had not purchased an extended warranty, (2) her original laptop was not under
warranty when it failed but was replaced by HP as an exception for customer relations purposes,
(3) Ms. Thomas could not receive more than one customer relations exception, (4) without any
supporting evidence, HP’s Claim Manager supervisor stated it was due to a software defect not
covered by HP warranties, (5) the findings and recommendations of HP’s technician who tested
the Replacement Laptop and found it unrepairable were irrelevant as HP’s technical support service
is provided on HP’s behalf by a third party (6) HP technicians had not determined the Replacement
Laptop was unrepairable, advised her to make a warranty claim or notated HP’s system, (7)
warranty claimants must ship a product to HP’s service center for diagnosis before warranty
coverage is determined, and (8) HP does not need to identify the warranty basis for its decisions as

the warranty affords HP the discretion to handle claims as it wishes. [JA 311] There was no factual



basis for any of the Supervisor’s representations. The only concession subsequently made by HP

was to acknowledge that the Replacement Laptop was covered by the Extended Warranty when it

failed. [JA 311]

Ms. Thomas was given two options — she could ship the Replacement Laptop to HP for
diagnosis and repair or accept a HP gift card with a pro-rata value reduction for Ms. Thomas’s use
of the Replacement Laptop prior to its failure. [JA 311-12] A reduced value HP gift card is not a
remedy under any HP warranty known to Ms. Thomas or even factually possible. To arrive at a
pro-rata reduction for the time the Replacement Laptop was operable, it 1s necessary to know the
length of time Ms. Thomas would have used the laptop if there were no defect, a determination

that 1s purely speculative.

2 (44

At this point, Ms. Thomas was exasperated and sought the assistance of HP’s “executive
response team.” She relayed her experience with the assigned Case Manager and his supervisor
and asked that a new case manager be assigned to her claim. The representative assured her this
would occur, but it did not. Instead, Ms. Thomas received an email from the original HP Case
Manager that read, “I am willing to use all resources available under my scope to resolve your
1ssue, per your request I will not involve my upper management, and I will work hard and closely
with you to find a win-win scenario that satisfies your needs.” He asked Ms. Thomas to prepare a
position statement he could use to obtain the purchase price refund she sought. Although it was
expected that HP case managers were skilled in such a task, Ms. Thomas obliged and spent hours
preparing a position statement annotated with supporting provisions of HP warranties and emailed
the same to him. The Case Manager acknowledged receipt and made plans to discuss the same

during a telephone call the following day. Rather than call to discuss the statement, the HP Case



Manager left Ms. Thomas a voicemail that reiterated the position of his supervisor without mention

of the position statement Ms. Thomas prepared at his request. [JA 312-13]

At claim inception through Ms. Thomas’s final communication, HP’s representatives
maintained the position that Ms. Thomas would not receive a purchase price refund. HP never
issued a formal claim denial or explained the factual or warranty basis for its refusal to provide a
refund. The final telephone communication occurred when the HP Case Manager called to request
Ms. Thomas’s consent to claim closure. Ms. Thomas advised him that claim closure was an
administrative matter for HP, and closure would not affect HP’s liability or Ms. Thomas’s intention
to file suit against HP. The Case Manager stated Ms. Thomas could do as she pleased and refused

her request to be connected with HP’s legal department.® [JA 312-13]

Following failure of the Replacement Laptop, Ms. Thomas cancelled her Instant Ink and
SmartFriend subscriptions. HP nonetheless continued to charge Ms. Thomas’s credit card for three
additional months and maintained Ms. Thomas’s cancellations were not received or immediately

effective under the HP Instant Ink subscription plan. Ms. Thomas had to dispute the charges with

her credit card 1ssuer to have them reversed. [JA 313

In protesting HP’s unauthorized charges for Instant Ink, Ms. Thomas discovered she had
also been overcharged for many months due to HP’s unauthorized taking of her accrued and unused
rollover pages. With the HP Instant Ink subscription service, the customer selects a pages-per-

month plan and is billed for monthly usage. If the subscriber does not use their monthly page

> Ms. Thomas wished to speak with a HP lawyer who might have a better appreciation for the need to
administer warranty claims based upon warranty terms as well as the value of voluntarily resolving the
claim on a reasonable basis but was unable to find contact information for HP Legal or be connected with

the department by calling HP’s main line.



allotment, the unused pages are rolled over for future use. Ms. Thomas chose a plan that allowed
her to print 700 pages for a monthly charge of $19.99 to $24.99.° When Ms. Thomas accumulated
2800 rollover pages, she chose to downgrade to a plan that cost $2.99/month until she used her
accumulated rollover pages. Immediately upon downgrading, HP took Ms. Thomas’s accumulated
rollover pages on the basis that plan downgrades result in the loss. The taking forced Ms. Thomas
to reinstate her original plan the same day she downgraded and pay the $22.99/month difference
in plan cost. HP’s taking Ms. Thomas’s accrued rollover pages upon plan downgrade is not

provision of the Instant Ink service agreement. [JA 113]

When protesting the unfairness of using an undisclosed policy to take rollover pages for
which a customer has paid, an Instant Ink supervisor admitted the taking was not authorized by
plan terms and resulted in HP overcharging her $22.99 each month. Ms. Thomas’s request for a
refund was refused because “our [HP’s] refund and business compensation rules are very strict.”
The supervisor stated the best she could do was to compensate Ms. Thomas for a small portion of
the overcharges by giving her two “free” ink cartridges. Ms. Thomas never received the ink

cartridges and HP representatives refused further communication.’ [JA 314]

It was after two HP representatives referred to the strictly enforced corporate policy against

issuing customer refunds that Ms. Thomas finally understood it was a concealed policy. not the

circumstances or warranty provisions that precluded her from receiving the refund that HP’s

Factory Warranty and Extended Warranty represented to be a remedy for defective products and

precluded her receipt of a refund for any reason. [JA 314]

® HP increased the monthly charge by 25% during the term of Ms. Thomas’s subscription.

" HP’s brief indicates a continued misunderstanding about Ms. Thomas’s complaint regarding HP’s Instant Ink
program. There is nothing in the Instant Ink Service Agreement addressing what occurred.



The effort required of Ms. Thomas in seeking a refund of $1,500 was extraordinary. She
had more than 50 email and telephone contacts with 16 HP representatives over three months that
consumed dozens of hours of her time. [JA 312] HP’s case managers demonstrated a lack of
understanding that claim decisions should be based upon the facts and warranty terms and never
articulated the reason for HP’s refusal to issue a refund. That 1s, until the end of their contacts
when HP’s Instant Ink supervisor stated she was not permitted to issue a refund of excessive

charges due to the company’s strictly enforced “business compensation and refund policy. [JA 314]

Ms. Thomas advised HP case managers of her intent to file suit which would cost HP more
in attorney fees than the $1,500 refund she sought. HP’s case manager disregarded the reasoning
and told Ms. Thomas she should do as she wished. Realizing the futility of dealing with HP case
managers further, Ms. Thomas asked to be put in contact with HP’s Legal Department but was

refused. She filed suit when she had no other option. [JA 313]

In May 2024, while this case was pending for decision by the Intermediate Appellate Court,
Ms. Thomas learned of a class action filed against HP by customers asserting claims for breach of
warranty and fraud for HP’s failure to honor guaranteed refunds of a customer’s purchase price of
an Extended Warranty. Ms. Thomas obtained a copy of the complaint in Pattison v. HP Inc., No.

3:24-cv-02752-MMC (U.S. N. Dist. Cal., San Francisco Div. May 8, 2024) through PACER.? In

Pattison, HP is alleged to have guaranteed customers a refund of the purchase price of an Extended

Warranty if no claims were made during the three-year duration of the warranty. Plaintift Pattison
and the class allege HP failed to service the rebate program and failed to issue the guaranteed

purchase price refunds.

——

% This class action Complaint is an exhibit to Respondent s Motion for Judicial Notice of Adjudicative Fact filed herein.
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Around the same time, Ms. Thomas also discovered a copy of HP Standards of Business
Conduct online. The Standards apply to all HP employees and establish mandated conduct in
various area, including litigation and legal process. The Standards require that all HP employees
are to immediately advise the Legal Department of threatened litigation and forward legal process

to the Legal Department.

Simultaneous with the filing of this Brief, Ms. Thomas filed Respondent’s Motion for
Judicial Notice of Adjudicative Fact requesting judicial notice of adjudicative fact in the Pattison

lawsuit and the HP Standards of Business Conduct.

1. Procedural History

Ms. Thomas filed suit against HP on September 2, 2021, in the Circuit Court of Putnam
County, West Virginia, for breach of warranty, bad faith, and tortious misrepresenfation and sought
“$10,000, plus costs, attorney fees, and such other relief as the Court or jury deems proper.”
[JA 26] HP was successfully served with Ms. Thomas’s Complaint on September 13, 2021.
[JA 25] Ms. Thomas waited five months for HP’s appearance in the underlying action before
seeking a default. She filed a Motion for Default Judgment on February 25, 2022, and sought
“$15,000 for compensatory, consequential, and incidental damages, including loss of use,
annoyance and convenience, attorney fees and costs and $25,000 in punitive damages for HP’s

material misrepresentations, willful and reckless conduct.” [JA 34]

At a March 24, 2022, hearing on Plaintiff s Motion for Default Judgment, the Circuit Court
ruled Ms. Thomas had proven HP’s default and gave her the option of receiving an order of default
or receiving a default judgment following proof of her damages. Ms. Thomas elected to prove her

damages before a ruling was rendered. The Circuit Court directed Ms. Thomas to submit evidence

11




and legal authority for the relief she sought and scheduled an evidentiary hearing to consider the
same.

Ms. Thomas filed Plaintiff'’s Memorandum in Support of Motion for Default Judgment to
provide the evidentiary and legal support for her Motion [JA 66, 83] as well as affidavits signed
February 24, 2022 [JA 40-43], and September 29, 2022 [JA 99-102], attesting to the truth and
accuracy of the factual representations contained in the Memorandum. An evidentiary hearing was
held July 29, 2022, during which Ms. Thomas reaffirmed the truth and accuracy of her submissions.
[JA 219-26] Ms. Thomas supplemented her submissions to the Circuit Court on September 13, 27

and 29, 2022, following the evidentiary hearing. [JA 83-967, 104-08] Her submissions and

attestations included factual detail regarding HP’s bad faith, vexatious, willful and wanton handling
of her warranty claim, intentional misrepresentation of purchase price refunds as a warranty
remedy, unauthorized and excess charges on her credit card for its Instant Ink sub,scription service,
refusal to issue refunds for those charges and denial of her claim based upon a concealed business

policy prohibiting purchase price refunds.

The Circuit Court delayed entry of the Amended Default Judgment until November 28,
2022, when HP had not appeared for over a year. [JA 120] The Court recited the factual evidence
of HP’s oppressive, wanton, willful, and reckless conduct in claim handling and awarded Ms.
Thomas compensatory damages of $15,507.92 (including incidental and consequential damages),
$20,000 in punitive damages, and costs of $9,130.33 that included attorney fees of $8,820.

[JA 120]

Ms. Thomas served HP with a courtesy copy of the Amended Default Judgment after which

HP was able to locate the Complaint that had been lost for a year and a half. She included a cover

12



letter asking HP’s legal department contact her to discuss the situation. HP’s Legal Department

chose not to contact Ms. Thomas and hired legal counsel to set aside the judgment.

A year and a half after this lawsuit was 1imitiated, HP’s legal counsel moved to have the
Default Judgment vacated under West Virginia Rule of Civil Procedure 60(b) (Rule 60(b)) The
grounds asserted were (1) Rule 60(b)(1) -- the Amended Default Judgment 1s void for want of

subject matter jurisdiction as HP’s Warranty Limitations preclude Ms. Thomas from recovering

damages sufficient to meet the Circuit Court’s $7,500 jurisdictional threshold ; and (2) Rule
60(b)(4) -- the Amended Default Judgment contains mistakes as 1t allows Ms. Thomas to recover
damages she waived under HP’s Warranty Limitations when she purchased HP products and
services. HP did not claim inadvertence, surprise, faulty service of process, excusable neglect, or
unavoidable cause for its failure to respond to the Complaint but subsequently argued that the
failure was due to HP’s erroneous internal routing of the Complaint, and the temporary absence of

a single employee who might have discovered the erroneous routing and redirected the Complaint

to the legal department. |JA 131]

The parties briefed HP’s Rule 60(b) Motion and a hearing was held on March 17, 2023.
The Court demonstrated a thorough review of the parties’ briefs and welcomed their legal
argument. The Circuit Court rejected HP’s argument that the Court lacked subject matter
jurisdiction, and recited measures that had been taken to ensure the necessary record and

opportunity for HP to appear and defend before entering the Default Judgment. The Circuit Court

denied HP’s Rule 60(b) motion for its failure to show good cause. [JA 227]

Ms. Thomas prepared and submitted a proposed order for the Circuit Court’s entry on April

11, 2023, and provided HP’s counsel with notice of the five-day period for objections and

13



exceptions. [JA 209] HP did not object to entry of the proposed order and the Denial Order was

entered April 26, 2023.

Ms. Thomas unsuccessfully sought a voluntary resolution of her dispute with HP before

filing suit, following entry of the Default Judgment, and again following entry of the Denial Order.

STANDARD OF REVIEW

The parties agree with the ICA’s determination that “[a] motion to vacate a default judgment

is addressed to the sound discretion of the court and the court’s ruling on such motion will not be

disturbed unless there is a showing of abuse of discretion.” Hardwood Group v. LaRocco., 219 W.

Va. 56, 631 S.E.2d 614, 618 (2006), quoting Syl. Pt. 3, Intercity Realty Co. v. Gibson, 154 W. Va.

369, 175 S.E.2d 452 (1970), overruled on other grounds by Cales v. Wills, 212 W. Va. 232, 569

S.E.2d 479 (2002).

The parties disagree about the scope of review and function of the appellate court in this

and the ICA appeal. HP seeks appellate review of the punitive damage and attorney fee awards

and the ICA addressed HP’s claims.

Ms. Thomas disagrees with the expansive scope of review urged by HP and undertaken by
the ICA as well-established law provides that appellate review 1s limited to the lower court’s denial

of a Rule 60(b) motion to vacate, and consideration of the underlying default judgment is

prohibited. Syl. Pt. 3, Toler v. Shelton, 157 W.Va. 778,204 S.E.2d 85, 89 (1974); Smith v. Beckley

Water Co., No. 22-0044 at *5 (W. Va. Apr. 5, 2023) (memorandum decision); Widmyer v. Ames,

No. 22-0175 (W. Va. Mar. 7, 2023) (memorandum decision); Law v. Monongahela Power Co., 210

W. Va. 549, 558 S.E.2d 349, 355 (2001) (per curtam); Syl. Pt. 2, Rose v. Thomas Memorial Hosp.

14



Found., Inc., 208 W. Va. 406, 541 S.E.2d 1 (2000) (per curiam); State of West Virginia ex rel Bess

v. Berger, 203 W. Va. 662, 510 S.E.2d 496 (1998) citing Hinerman v. Levin, 172 W. Va. 777, 783,

310 S.E.2d 843, 849 (1983).

The presumption relevant to appellate review of a Rule 60(b) denial is in favor of the

correctness of the proceedings and judgment of the trial court. Hardwood, 631 S.E.2d at 618, citing

Perdue v. Coiner, 156 W. Va. 467, 194 S.E.2d 657 (1973).

Where the law commits a determination to a trial judge and his
discretion is exercised with judicial balance, the decision should
not be overruled unless the reviewing court is actuated, not by a
desire to reach a different result, but by a firm conviction that
an abuse of discretion has been committed.

Intercity Realty, 175 S.E.2d at 457.

SUMMARY OF ARGUMENT

The entirety of HP’s appeal is based on circumstances that do not exist. That 1s, HP
presupposes that its Warranty Limitations apply to Ms. Thomas’s claims and prevent her from
recovering incidental, consequential and punitive damages. This 1s the outcome HP seeks rather
than the state of events. The state of events is that the Circuit Court and the ICA have ruled that
ICA’s failure to answer the Complaint for 18 months was not due to excusable neglect, Ms.
Thomas’ award of compensatory damages was affirmed, and both HP’s Warranty Limitations aﬁd

West Virginia law preclude application of HP’s Warranty Limitations to Ms. Thomas’s claims.

1D



ARGUMENT

I. The 1CA correctly found that HP failed to establish a

Rule 60(b) ground to vacate the Amended Default Judgment.

A. Subject matter jurisdiction

HP’s contention that its Warranty limitations determine the amount in controversy and
Circuit Court subject matter jurisdiction evidences a misplaced belief that they override State law.

West Virginia statutory law found at W. Va. Code §§ 46A-6-107a and 46A-1-107 provide

otherwise.

W. Va. Code § 46A-6-107(a) provides that, with respect to consumer goods sold in West

Virginia, no merchant may:

(1) [e]xclude, modify or attempt to limit any warranty, express or
implied, including the warranties of merchantability and fitness

for a particular purpose; or

(2) [e]xclude, modify or attempt to limit any remedy provided by
law, including the measure of damages available, for a breach of

warranty, express or implied.

Any such exclusion, modification or attempted limitation is void. § 46A-6-107(a) (2018).

Nor can a merchant cause a consumer to waive the protection afforded by this statute. W. Va. Code

§ 46A-1-107 (2018).

The West Virginia legislature enacted these statutes to eliminate the unfairness created By
merchants like HP including unconscionable, non-negotiable terms in contracts of adhesion —
particularly those that would unconscionably impair rights that are afforded under the law designed

to protect the public. State of West Virginia v. Berger,211 W. Va. 549, 567 S.E.2d 265, 275 (2002).
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To avoid application of these statutes, HP contends Ms. Thomas’s use of her laptop for
business and personal needs rendered her purchase a commercial rather than consumer transaction
and its Warranty Limitations are not unconscionable in commercial transactions. However, West
Virginia Code §§ 46A-6-107(a) and 46A-1-107 apply to a merchant who sells consumer goods 1n
West Virginia and the purpose for which the customer uses the goods 1s irrelevant. HP 1s
undisputedly a merchant that sells consumer goods in West Virginia and the HP products Ms.
Thomas purchased are consumer goods. It is irrelevant whether Ms. Thomas used her laptop for
personal or business purposes, or both, as is the case. Being a merchant that sells consumer goods

in West Virginia, HP is governed by the provisions of these statutes.

Although included within provisions of the West Virginia Consumer Credit and Protection
Act, codified at W. Va. Code §§ 46A-1-101 to 46A-8-102, the statutes are of general application
and not limited to WVCCPA claims. See, e.g., Wolfe v. Welton, 210 W. Va. 563, 558 S.E.2d 363,
374-75 (2001) (W. Va. Code § 46A-6-107 was applied in action for breach of warranty with court
holding it is error to apply general provisions of the Uniform Commercial Code without taking

statute 1nto account).

The amount in controversy in a lawsuit is not determined by a defendant but by the amount

sought by the plaintiff, both in its complaint and as augmented by a plaintift’s good faith claim for

punitive damages. Hicks v. Herbert, 122 F.Supp.2d 699, 701 (S.D. W.Va. 2000), quoting 14C
Charles A. Wright, Arthur R. Miller & Edward H. Cooper, Federal Practice and Procedure:
Jurisdiction 3d § 3725 at 98 (1998). In West Virgima, therefore, a plaintiff’s recovery is
theoretically unlimited. Hicks, 122 F. Supp.2d 699, 701 (S.D. W.Va. 1994) citing White v. J.C.
Penney Life Ins. Co., 861 F. Supp. 25, 27 (S.D. W.Va. 1994) (citing Bell v. Preferred Life Assurance

Soc’y, 320 U.S. 238 (1943)).
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It HP’s Warranty Limitations were to determine the amount in controversy and court
jurisdiction, HP would (1) establish whatever Warranty Limitations it wishes and bind West
Virginia purchasers by contracts of adhesion, (2) establish the limit of a purchaser’s recovery when
they are sued, regardless of their actions, (3) deprive West Virginia consumers of their
constitutional right of access to the courts, (4) exempt HP from West Virginia’s consumer
protection laws, including W. Va. Code § 46A-6-106(a) that grants consumers the right to file suit
against offending merchants in Circuit Court, and (5) determine when and to what extent it is liable

regardless of the facts and governing law.

Lest one believe these results are too unrealistic to be HP’s intention, they are exactly what

HP maintains should occur in this case. HP contends that, in 1ts” absence, the Circuit Court should

have sua sponte considered HP’s Warranty Limitations without regard to § 46A-6-107(a) that
renders them void and without regard to warranty language that limits their application only to the
extent permitted by law. Stated another way, the Circuit Court should have assumed HP’s defense
when 1t failed to appear and defend the case for 18 months and ruled contrary to governing law to

render a favorable result for HP.

HP Warranty Limitations are prohibited and void in West Virginia, and Ms. Thomas is
entitled to recover all damages available to her by law, including compensatory, incidental,

consequential, and punitive damages.

B. Excusable Neglect

HP contends the Intermediate Court of Appeals erred in failing to find HP established
“excusable neglect” as a Rule 60(b) ground for setting aside the Amended Default Judgment.

| Petitioner s Opening Brief at 1-2, 7, 11-13, and 22-24]. HP argues that its failure to respond to
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the Complaint for 18 months was excusable because it was due to an internal routing error that
resulted in the Complaint being erroneously delivered to HP’s Executive Customer Relations
division rather than its’ Legal Department. HP states that the error was not caught because the
manager of the Executive Customer Relations division was absent on medical leave when the

Complaint was delivered, and it was overlooked.

Respondent maintains these circumstances do not constitute excusable neglect but rather
the failure of HP, a multinational corporation with 54,000 employees, over 200 of which are
attorneys, to establish procedures and employee training for all employees that ensures legal
process is immediately sent to the Legal Department. Both the Circuit Court and Intermediate
Court of Appeals agreed. The Circuit Court stated HP needs to be accountable for its errors and
the Intermediate Court of Appeals found the error to be preventable as “HP is a large business
equipped with the financial resources to have sufficient staff and policies and procedures in place

to handle important documents” such as legal process. HP, Inc. v. Judith Thomas, No. 23-ICA-

203 at 6 (June 13, 2024) (memorandum decision).

After HP filed its appeal with the ICA, Ms. Thomas discovered the existence of HP policies
and procedures that govern the handling of legal process when she found a HP publication online
titled HP Standards of Business Conduct, (© 2003-2006). This is HP Inc’s copyrighted corporate
publication used to communicate mandatory business conduct standards to “all employees and
board members worldwide.” It is available to the public online at:

media.corporate-ir.net/media_files/irol/71/71087/corpgov/sbebrochure2006.pdf,

Numerous sections of the HP Standards are directly relevant to HP’s assigned error

regarding excusable neglect. The CEO’s introductory message states, “These standards apply to

&,




all employees. . .. and provide clarity and guidance on how HP expects all employees to operate

on a daily basis.” [HP Standards, “CEO Message” at 3.]

Section 1.1 of the Standards states,
These Standards of Business Conduct set forth fundamental
principles of law. . .governing the way HP does business. * * * HP
employees at every level must comply with these Standards and
associated policies and guidelines. Failure to do so is considered
misconduct and may lead to termination of employment.

HP Standards, Section 1.1 “Application and Compliance” at 4.

Section 8.9 entitled “Lawsuits, legal proceedings and external

investigations” states:
Lawsuits, legal proceedings and investigations concerning HP must
be handled promptly and properly in order to protect and defend HP.
You are required to contact HP Legal immediately in the event of a
threatened lawsuit, legal proceeding or investigation. . ..
Service of Process In the U.S., documents that initiate lawsuits or

investigations, and subpoenas involving HP, should be sent
immediately to HP Legal Litigation Section in Palo Alto, California.

HP Standards, Sections 8.9, “Lawsuits, legal proceedings and external
investigations™ at 25.

HP Standards evidence that all employees are instructed and charged with the
responsibility of immediately forwarding lawsuits to HP’s Legal Department. It wasn’t just the
absence of one employee that prevented Ms. Thomas’s Complaint from being forwarded to the
Legal Department. There were other employees, e.g., in reception, the mail department or the
Executive Customer Relation division, who could and should have forwarded the Complaint to the

Legal Department and did not. HP Standards support the reasoning and findings of the Circuit
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Court and the Intermediate Court of Appeals in holding that HP’s default is not due to “excusable
neglect.”

HP did not disclose the existence of the HP Standards or any procedure for employee
handling of legal process. It is likely because the failure of its employees to follow the procedure
conclusively establishes HP’s fault rather than excusable neglect. Presumably for the same reason,
other publications of HP Standards of Business Conduct are only accessible online by HP
employees.

While the existence of HP Standards is not necessary support for rulings of the Circuit
Court and ICA, the failure of HP employees to follow the required procedure leaves no room for

concluding HP’s failure to answer Ms. Thomas’s Complaint was excusable neglect.

Il1. The ICA’s remand of this case to Circuit Court for consideration

of punitive damages was a proper exercise of its discretion.

It was within the ICA’s discretion to remand this case to Circuit Court for consideration of
punitive damages. Ms. Thomas requested punitive damages in her Motion for Default Judgment
and the record contained significant evidence of HP’s bad faith, oppressive, willful, wanton and
reckless actions. Evidentiary support for the award was before the Circuit Court and the ICA. Tt
included the following:

° Ms. Thomas requested punitive damages for HP’s “fraudulent, willful, wanton, and
reckless misrepresentations™ and “bad faith” actions in denying her request for refunds

* Ms. Thomas provided evidentiary proof of HP’s fraudulent, willful, wanton, and reckless
misrepresentations and other bad faith actions

* HP’s handled Ms. Thomas’s warranty claim in an arbitrary and capricious manner that was

contrary to terms of its agreements and warranties
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HP established, concealed, and strictly enforced a corporate policy that prohibited the
purchase price refund represented to be a warranty remedy, the guaranteed money-back
refund for unused Extended Warranty coverage, and the refund of intentional overcharges
to HP customers

HP denied Ms. Thomas’s warranty claim for a purchase price refund for meritless reasons
that were a pretext for complying with a concealed business policy prohibiting refunds
HP intentionally misrepresented the terms of Instant Ink for its financial gain at Ms.
Thomas’s expense

HP refused to refund admitted overcharges

HP failed and refused to honor its promise to provide Ms. Thomas with ink cartridges as
partial compensation for intentional overcharges

HP refused to honor Ms. Thomas’s requests to cancel subscription plans

HP’s wrongtul actions caused Ms. Thomas an extraordinary and unnecessary expenditure
of effort and time, annoyance, and inconvenience

HP made no effort to make amends for its wrongful conduct and refused Ms. Thomas’s
repeated requests to voluntarily resolve existing disputes in a prompt and reasonable
manner

HP prevented Ms. Thomas from communicating with its legal department regarding a
voluntary resolution of disputes without filing suit

HP advised Ms. Thomas she could do as she pleased in filing suit against HP aﬁd
improperly closed her warranty claim

HP’s fraudulent, willful, wanton, and reckless misrepresentations and bad faith actions
adversely affected Ms. Thomas from the date of her purchase of HP products in July 2019

through the Circuit Court’s grant of Default Judgment
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* Ms. Thomas provided evidentiary proof of compensatory damages totaling $25,156.95

* Ms. Thomas provided proof of her litigation costs

* A punitive damage award of $20,000 is less than 1x the compensatory damage award

 HP’s net earnings in 2021 were $65 billion

Although not required, Ms. Thomas specifically requested punitive damages. As observed

by Justice Jenkins in his concurring and dissenting opinion in Wal-Mart Stores East, L.P. v. Ankrom,
854 S.E.2d 257 n.24 (W. Va. Sup. Ct. Nov. 18, 2020),

West Virginia Rule of Civil Procedure 54(c) states, in pertinent part that,
every final judgment shall grant the relief to which the party in whose
favor it is rendered is entitled, even if the party has not demanded such
relief in the party’s pleadings. Citing that rule and Rule 15(b), relating to
amendment of pleadings to conform to evidence at trial, we have observed
that “[c]hallenges based on such technicalities cannot prevail under our
Rules of Civil Procedure” quoting Elsey Ford Sales, Inc. v. Solomon, 167

W. Va. 891, 895, 280 S.E.2d 718, 721 (1981)(emphasis added).

Nor 1s 1t necessary that a party request punitive damages to receive an award. West Virginia
Rule of Civil Procedure 15(b) regarding Amended and Supplemental Pleadings, provides as
follows:

(b) Amendments to conform to the evidence. When issues not

raised by the pleadings are tried by express or implied consent of the

parties, they shall be treated in all respects as if they had been raised

in the pleadings. Such amendment of the pleadings as may be

necessary to cause them to conform to the evidence and to raise

these 1ssues may be made upon motion of any party at any time,

even after judgment; but failure to so amend does not affect the
result of the trial of these issues.

There are no procedural impediments to the Circuit Court considering Ms. Thomas’s
entitlement to punitive damages on remand. She need only provide the evidence necessary for the

Circuit Court to determine her entitlement and the appropriate amount pursuant to the aggravating
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and mitigating criteria set out in Garnes v. Fleming Landfill, Inc., 186 W. Va. 656, 413 S.E.2d 897

(1991), and the compensatory/punitive damage ratio established in 7XO Production Corp. v.

Alliance Resources Corp., 187 W. Va. 457,419 S.E.2d 870 (1992).

CONCLUSION

While Ms. Thomas’s warranty claim may have been $1,500 when submitted, HP’s actions
with respect to the claim have increased its liability ten-fold to date. HP’s only concern appears
to be its financial liability, rather than its violation of West Virginia law or unfair and dishonest
treatment of customers. The ICA’s Memorandum Decision reflects the Court’s interest in
protecting the rights of West Virginia residents 1n a fair and lawful manner.

For the reasons stated, Respondent respectfully requests that this Court affirm the ICA’s

Memorandum Decision.

Respectfully submitted by,

/s/ Judith P. Thomas
Respondent Pro Se

P.O. Box 6403

Charleston, WV 25362
Judithpthomas835@gmail.com
Phone: 304.545.2637
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