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ASSIGNMENT OF ERROR

1. Did the lower court error when it refused to allow the petitioner to withdraw his plea of

no contest in magistrate court, when he had agreed to enter a no contest plea on the

promise by the Court, that he could serve his time on home incarceration and that he

could keep his firearms; and the home incarceration authorities denied him home

incarceration, because he had a firearm?

STATEMENT OF THE CASE

Logan Camp, your petitioner herein, was originally charged in the magistrate court of

Greenbrier County, W.Va. with the offense of driving revoked for a second offense.

Petitioner entered into a plea bargain agreement {R. p. 3 } with the State of West Virginia

represented by Rod Mohler, the assistance prosecuting attorney. The plea bargain agreement

{P. 3) reads as follows: “the parties mutually agree and recommend that the defendant will plea

to no contest to the reduced charge of driving revoked first, a lesser included defense of driving

revoked for second offense of I 7B-4-3(b); the remaining charges would be dismissed; the State

recommends 45 days jail, to be allowed to be served on the Greenbrier County Home

Confinement Program and $100.00 fine payable along with court costs.”

In the course of taking the plea of the petitioner, in conformance with the Rules of

Criminal Procedure for Magistrate Court, Rule 10(c), the magistrate was asked a question by the

petitioner as to whether he would be permitted to retain his firearms while on home

incarceration.

The magistrate specifically assured him that he could keep his firearms and marked and

initialed on the plea form authorizing him to have his firearms. The magistrate also marked the

same on the instructions to the home incarceration authorities. (See Exhibit A). {P. 3) When
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the petitioner then applied to the home incarceration authorities, the home incarceration officer

informed him that they could not accept him to home incarceration, because it allowed him to

maintain his firearms.

The petitioner immediately contacted his counsel and protested that the no contest plea

was entered with the understanding that he he permitted to serve his time on home incarceration

and keep his firearms.

After some discussion, it was determined that the only relief for the petitioner would be

to appeal to the Circuit Court and request that the petitioner be allowed to withdraw his plea,

which he promptly did.

At a hearing held on October 31, 2023, {P. 39} the Court made the following finding:

“the provisions in the Order prohibiting the possession of firearms, ammunition, and other

deadly weapons are conspicuously struck out and initialed by the Magistrate.”

The Court having reviewed the argument of counsel, in substance, determines the ability

to have a firearm should have been made a part of the plea agreement and that because it was not

specifically a part of the plea agreement, the Court was then denying the Motion to Withdraw the

Plea.

From this Order the petitioner appeals.

SUMMARY OF ARGUMENT

Rule 10(c) of the Rules of Criminal procedure for Magistrate Court provides that the

magistrate is to make sure that all pleas are “not a result of force or threats or promises apart

from the plea agreement.”

In this case, the magistrate himself made the promise and recorded it onto his records that

the petitioner herein was entering his plea of”no contest” {P. 3) upon the promise and assurance
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by the Court that he would be able to maintain his firearms at his home. The Court should

permit him to withdraw his plea, when the promise made by the Court could not be honored.

The only relief available to petitioner is to permit him to withdraw his plea. The Circuit Court

abused its discretion when denying his motion.

STATEMENT REGARDING ORAL ARGUMENT AND DECISION

Your petitioner requests oral argument in conformance with Rule 19 as this is a case

involving the application of settled law or that this case involves a narrow issue of law.

ARGUMENT

West Virginia Rules of Criminal Procedure for Magistrate Court, Rule 10(c) reads as

follows: “insuring that the plea is voluntary. The magistrate shall not accept a plea of guilty or

no contest without first, by addressing the defendant personally and in open court, determining

that the plea is voluntary and not a result of force or threats or of promises apart from a plea

agreement.” (Underlining added for emphasis).

In the case before the Court, the promises made to the petitioner were not offered as a

recommendation by the prosecuting attorney, they were, in fact, specifically promised by the

magistrate himself when taking the plea. The magistrate does not and cannot not complain this

process was brought to his attention, or not made part of the record, because the magistrate is the

one who entered it into the record and made it part of the home incarceration order. (See Exhibit

A.)

The magistrate’s rules of criminal procedure mirrors the trial court rules of criminal

procedure. Rule 11(d) of the Rules of Criminal Procedure reads in similar language (d) “insuring

the plea is voluntary, the court shall not accept the plea of guilty or nob contender without first

by addressing the defendant personally, in open court, confirming that the plea is voluntary and
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not a result of force or threats or promises apart from the plea agreement.” (Underling added for

emphasis).

There is little or no question that the petitioner herein chose to enter a plea of no contest

in reliance on the promise that he could complete his sentence by being placed on home

incarceration, and was promised he could keep his firearms.

The magistrate had to be aware that he was entering his plea under the promise of the

Court. The Court signed ii personally. The fact that the Court participated and made the same

assurance should be treated with even greater concern, because the prosecuting attorneys can

only make recommendations, but the Court’s promise and Order should have sonic validity and

greater credibility. It’ the Court’s promise and Order have no weight. then who can be trusted?

These two Court rules appear to provide substance to the thought that no plea should he

entered into that was not “knowingly” made. Pleas should not be accepted if it is clear from the

record that the person who is pleading was misled or promised something to get the plea that, in

fact, was not true.

In this particular case, it was the magistrate himself who made the promise and, in fact,

attempted to carry it out.

In Cleckley’s “Handbook of West Virginia Criminal Procedure,” Vol. 1 Sect. 13-119

states: “on timely application, the Court will vacate a plea of guilty shown to have been unfairly

obtained or given through ignorance. fear or inadvertence.” Citing Kercheval v. United States,

279 US. 220,47 SQ. 582,71 LEd. 1009 (1927). Moreover, leave to withdraw a plea of guilty

is determined without consideration of the guilt or innocence of the defendant, Nagelberg v.

United States, 377 U.S. 266, 84 S.Ct. 1252, 12 L. Ed. 2d 290 (1964).” Cleckley goes on to state

“But in State ex rel. Burton v. Whyte, 256 SE. 2d 424 (W.Va. 1979), the court stated that “a
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guilty plea based on competent advice of counsel represents a serious admission of factual guilt,

and where an adequate record is made to show- it was voluntarily and intelligently entered, it will

not be set aside.”

In the case at hand, it can hardly be disputed that this case involved a defendant who with

a no contest plea was not acknowledging guilt. hut was entering a no contest plea under the

specific promise. affirmed by the court itself, that he would be permitted to maintain his firearms

in his home. The Court cannot make a finding that he intelligently entered any type of plea when

the magistrate himself is making promises and reducing them to writing in the form of an Order

to be signed by him and the petitioner affirming that these were the conditions of his home

incarceration.

There is always a question of what competent counsel would have done under these

circumstances. This is an action of the court. This is not a recommendation by the prosecuting

attorney or defense counsel. It is. in fact, an Order of the magistrate court. It can be argued thc

State waived the right to protest. The counsel cannot be blamed for assuming that inasmuch as

the magistrate ordered that he be able to have home incarceration, and struck out the condition of

the surrender of his firearms, counsel would have done something differently. The State did not

make any objection to the modification of the terms and conditions of his home incarceration. It

is only when the home incarceration officers said they could not accept him for home

incarceration that petitioner was notified there was a problem.

Counscl is unaware of any rule by this Court or an act of legislature whereby the home

incarceration officers can override the direct terms and conditions as ordered by a Court. If such

a ruling exists, then it should surely the basis for saying that the person who entered the plea

should, at least, be permitted to be returned to the status quo ante.
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CONCLUSION

There is clear evidence iii this case that the petitioner entered a no contest plea on the

representation by the magistrate court that petitioner would be permitted to retain his firearms

while on home incarceration. When the promise by the court was not honored, it is self-evident

the plea was not knowingly and intelligently made. This matter should be remanded back to the

Magistrate Court of Greenbrier County, West Virginia. The plea of no contest should be

vacated, the sentence voided and that the State and petitioner herein should be restored to their

positions that existed prior to the acceptance of the no contest plea.

LOGAN CAMP
By Counsel

s/sPaul S. Detch
PALL S. DETCI-!
895 COURT STREET NORTH
LEWISBURG, W.VA. 24901
W.VA. BAR NO. 1002
304-645-1993
detchlaw(ZI.suddenlinkmail.com
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