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IN TIHE CIRCUTT COURT OF MARTON COTUNTY, WEST VIRGINTA
BUSINESS COURT DIVISION

AMERICAN BITUMINOUS
FOWER FPARTNERS, I.P.,
Plaintiff,
Vi Civil Action No.: 20-C-136
Presiding: Judge Akers
EMPLOYERS' INNOVATIVE

NETWORK, LLC et al.,

Defendants.

ORDER GRANTING MOTION TO DISMISS FOR LACK OF PERSONAT.
JURISDICTION

This maller came helure the Courl on a previows day, upen the Motion to 1smiss for
Lack of Personal Jurisdiction by Defendants Vensure Topen, LLC and Employers” Tnnuvabive
Network Acgusibion, LLC. The Plantff, Amencan Bituminous Power Partners, Inc.
{hereinafter “Plaintiff” or “AMBIT™), by counsel, Roberta F. Green, Fsg., and Detendants,
WVengure TopCo, 1.T.C and Employers” Innovative Network Acquisition, LLC, (hercinaftcr
“Defendants™), by connsel, Russell D. Jessee, Esq., have fully brieled the issues necessary, Oral
argrment was heard May 23, 2024, S0, upon the full considoration of the issucs, the record, the
written and oral argnments ol the parties, and the perlinent lega]l suthontes, the Courl rules 28

folliows,

FINDINGS OF FACT

1. AMBIT filed an Amended Complaint in this matter, adding, among others,

Delendants Vensure TopCo, LIC (hereinafter “TopCo™) and Cmplovers’



Innovative Network Acquisition, LLC (hercinaftcr “"EINAT). See Dofs’ Mem,, p.
I.

. AMBIT s allegations in the Amended Complaint center around its conltract with
Defendant  Employers'  Innovative Network, LLC  (hercinaffer “EINT).
Specifically, this case surronnds the contractizal obligations in a Customer Services
Agrcement contract between EIN and AMBLL, whorein Plaintiff, cogaged in the
operalion of an elecinic generation planl, contracted with TN for certan
profcssional cmployer organization (PE(Q) and human resources scrvices, and
AMBIT and TIN co-employed the plant’s employees. See Compl., T96-7; see also
Mot, to Refer, p. 1. AMBI1s sole specific allepation about EINA is “Defendant
Trnployers’ Tomovative Network Acyuisition, TI.C (herginafler “FTNA™) is a
Delgware limited liability company, that ‘porchased ElM and its various related
enlities in Seplember 2009, [such thal] TETN s now wholly owmned hy TINA ™ Am.
Compl. 9 3. And AMBIT s solc specific allepation about TopCo is “Delendant
Vensure TopCao, LTC (*TopCa™) 15 alsoe a Thelaware Timited habihity company, that,
per EIN, owns EINAT i 9 4.

. Both EINA and TopCo arc orgamzed as Delaware limited hality companics, but
they are holding companies, not operating companies  that is, neither has any
operations or employees, See Defa™ Mem,, p. 1.

. At the time BTN was purchased, ETNA was sinple-member, sinple-purpose limmiled
liabilitv company, formed for the sole purposce of facilitating the purchase of EIN
and relaled entities. See Defd” Mem., p. 3. TopCo was also a limiled habahty

company that was the sole member of Vensure HoldCo, LLC, and Vensure HoldCo.,

I



LLC was the owner of Vensure l'mplover Services, Tne. fd. Tn Aprl 2021, Vensure
TopCo, T.1.C merged inio a separate limited partnership during restrocturing and no
longer exists as a separate logal enfity. /4,

. Um or aboul December 8, 2021, Delendanls Gled the instant Motion to Dismiss
for Lack of Personal Jorisdiction by Pefendants Vensure Topeo, T.1.C wnd
Employers' Tanovalive Welwork Acguisition, LLC, seeking to dismiss the
Ceonnplaint with prejudice for lack of personal jurisdiction. See Def’s Mem., p. 5.
. On or about January 5, 2022, PlantilT [led 115 Response 1o the Motion to Drsmiss,
arguiny, The Courd shonld grant it leave to condoct jurizdictional discovery so that
it may demonstrate sufficient minimum conlscts W commport with traditional
nolions of Mirness, demonstrate tortions injury within this state cither directly or
through an agent, and “further develop evidenee of the aller ego and other
relatiomships between and among the defendants, which evidenes in part will form
the basis of jurisdiction over L'opCo and CINA™. See P1's Resp., p. 2.

. On May [0, 2024, Delendants tiled its Reply in Support of Motion to Dismiss for
Lack of Pcrsonal Jurisdiction by Defendants Venyure TopCo, TT.C, mmd
Fmployers” Tnmavative Network Acquisition, LLC, arguing that AMBIT
conducted the requested jurisdictional discovery by conducng four apes
depositions between Tunwary 17, 2022 and April 22, 2022 and it confirmed
TopCo and EINA lack any connection to this ease or Ly Wesl Virginiz thal would
supporl this Cowrl's exerise ol junsdiction over them. See Reply, p. 2, 7.

. Om May 21, 2024, AMBIT filed AMBIL"s Reply in Support of Motion Lo

Conduct Jurisdichonal Thacovery (eontamed within its January 3, 2022



Respomnse), and reilerating and renewing its Opposition to the instant melion and,
in the alternative, sccking leave to conduct more junisdictional discovery “in order
to demomsirale yet again exacily who owns whom and who made the decisions
relative o the takings and conversions, and to determime, finally, which ol the hive
corporations {or even another entily) holds AMBIT™s money™. See Reply, p. 3
{emphasis in original).

9. A hearing was held May 23, 2024,

I (1. The Court now tinds the instant Motion is dpe for adjudicstion.

STANTIARD OF LAW

This malter comes belore the Court upon a partial metion to dismiss for lack of personal
jurisdiction. Motions to dismiss for lack of personal jurisdichion are governed by Role 12(b)}2)
of the West Vingmia Rules ol Civil Procedure.

“Every defense, in law or fact, to a ¢laom for rehel . shall be azserted in the respongive
pleading ... cxcept that the following delenses may at the option of the pleader be made by
motion ... (2) lack of jorisdiction over the person ..." WWa R Civ. P 12(h).

“When a delfendant [les @ rnolion W dismiss Tor lack of personal jurisdiction under W,
Va. R. Civ. P. 12{b}2}), the circuit court may nlc on the mobion upen the pleadings, atfidavits
and other documentary evidence or the courl may permit discovery to aid in its decision, ... If[]
the courl conducts a peetrial cvidentiary hoaring on the motion .. the parly wserlimyg jurisdiction
mmst prove junisdiction by a preponderance ol the evidence.™ Syl. Pt. 6, State ex rel Ford Motor
Co, v, MeGraw, 737 W Va. 573, 788 5.E.2d 319 (2016).

“in deicrmining wheiher a pariy has made a prima facie showing ot personal jurisdiction,

thee courd must view the allegations in the light most favorable to such parly, drawang all



mlerences in lavor of jurisdiction™ Bowers v Wurzburg, 202 W, Va, 43, 501 5.1.2d 479
{1998 ){citation and quotation marks omirted).

CONCLUSIONS OF LAW

In thizs motion, Defendants TopCo and EINA argus this Courl lacks personal jurisghclion
over them under West Virginia's long-arm statules. See Def’s Mem., p. 5.
West Virpinia courts follow
[4] two-slep approach when analyeng whether personal jurisdiction
exisls over a foreign corporation or other nonresident. The first step

involves determining whether the defondant's actions satsfy our
personal junsdiction statutes ., . The secomd slep imvolves

determinimg whelher (he defendanl's conlacts with the fomm statc
sulisly federal dus process.

Syl pt. 3, Srate ex. ped, Ford Motor Co. v, MeGrraw, 237 W Va 573, TRESLCE2d 319
(2016) (intemal cilations omitted).

Importantly, **|t|he standard of junsdictional due process 1s hal @ fvreian corporalion
must have such minimum conlacls with the slale of the forum that the maintenance of an action
in the forum does not offend traditional notions of fair play and suhsiantial justiice.” Syl PLL 6, 1n
part, State ex rel, Bell Arlantic-West Virginia, Ine. v. Ranson, 201 W_ Va, 402, 497 8.E.2d 755
(199717 8yl I't. 3, Stale ex rel. Dhivd-Farty Def. Health Plans v. Nines, 244 W Va 184, 852
S.E.2d 251 (2020),

Weat Virginia's primary long am statuta confers in personam junsdichion over 3
nomresident defendant so bomg s each “cause ol action aris[es] from or prowls] out of” one of
seven acls. ™ W. Va. Code 4 56-3-33(a). All scven subscctions require an act, agreement 10 aet,
or property ownership within West Vimgima cxcepl ome cansing 1orions injury within the state if
the: deferidant “regulardy does or solicils business, or engages in any other persistent coursc of

comduct, or derives substantial revenue from goods used or comsumed or services rendered in (s



state,” W. Va. Code § 56-3-33(a)(4). As to corporationy incorporaled under the laws ol amother
slate, a plainli [T may invoke Wesl Virginia®s second long-arm statte, which provides for
jurisdiction over contracts to be porformed 1o whole or part in the state, commassion of & tort m
the slule, or sale ol a defendant’s products. W. Va, Code § 31D -15-1501(d).

The Court considers AMBIL has not alleged that EINA or TopCo cngaged in any of the
emumeraied acds sel forh i erther of West Virgima"s long-arm statutes. AMBIT s Amended
Complaint does not contain any specific allcgations of acts or omizsions by EINA or TopCo. As
am initial malter, this Court considers that both ETNA apd TopCo are organized as Delaware Limited
liability conpanics, but they are holding companies, not operaimg compamiss—Uhal 15, neilher has
any opemlions or emplovees. AMBIT s only specific allepations with respect to EINA is that it is
a Dolaware Limited Liability Company that owns EIN, See Am. Compl. 4 3, Smilarly, the only
speciic allegation agmnsl TopCo, 15 thal TopCo 15 a Delaware Limited Liability Company that
owns EINA. See fd 4. 'The Court notes that ncither EINA nor TopCo has operations or
cmployees thal could earry owl amy gels Byled m W Ve § 50-3-33(a) or W Va Code §31-15-
15301{d). Thc Court finds that neither EINA nor TopCo is subjoct to this Court’s junisdiction
purswmt ¢ any provision contained in W, Va. Code § 55-6-33(a) or § 31D 15 1301{d).

The contract agresment at the heart of this civil action iz betwoecn AMBIT and FIM. This
contract involves the fact that TIN and AMDBIT co-employed AMBIT s plunl employess, and the
contract also involves EIN's contractual obligations to provide certain professional cmplover
pmganizalion {PTICY) amad hurman resoumees services Tor AMBIT. See Compl., T6-7: see afon Mol
w Refer, p. 1. AMBIT never contracted with either EINA or TopCo, never had any other
busineys relationship wath either of them, never commumcated with either of them, and never

paid money to cither of them. Their bare ownership interests do not constitte any of the



enumerated acis m either long-arm siatule. AMBIT thos canmol show thal TTINA and TopCo ane
aubjoet w this Court’s personal jurisdiction under the long-arm statutes.

Further, m performimyg a doc process analysas, “[plersonal junsidiction may be eather
peneral or specilic.” Slate ex rel. Third-Purly Defl Health Plans, 244 W. Va, at —-, 852 3. E.2d at
260 (foomotc omitted). General jurisdiction @wves junsdiction only when 4 company™s
“alfihations with the Stafe are 30 substantial, contineons, and systematic as to render the
nonrcsident corporate defondant csscntially at home in the State,” Svl. Pt 5, Stare ex rel, Ford
Meotor Co,, 237 W_ Va. 575, 788 5.C.2d 319, The Court finds general jurisdiction does not
apply. Rather, the Court may cxcrcisc porsonal jurisdiction over EINA and TopCo only if it has
spee e junsdichon over then.

“The | West Virginia Supreme| Court in Ford distilled the [specific junsdiction] analysis
into three syllabus poinis:

A court may asscrt speeific porsonal junsdiction over 8 nonresident
defendant to hear claims agamst the delendanl ansmng ool ol or
relating to the defendant’s contacts or activities in the state by which
the defendant purposefully avails itsclf of conducting activitics In
the state so long as the cxcreise of jurisdiction 15 constitutionally far
and reasonable,

The purpozefal availment requirement of specific personal
jurisdiction cnsurcs that a defendant will not be haled into &
jurisdiction as a result of isolated, forlwitons, or ndom acls.

The specific personal jurisdiction fairncss and reasonabloncss
inguiry may, in appropriatc cascs, include, but is not limited to,
congidering the burden om the defendant, the inlerests of the slale,
the mterest of the plantil]in oblyimng relief, the mtersiole judicial
syslemn's interesl in obtaining efficient resolution of controversics,
and the shared interests of statcs in furthonng fundamontal

substantive social policies, The analyss 1z exse specific, mnd ull
factors need not be present m all cuses,



Ia Syl Prs. 8,9, & 10, 237 W, Va, 573, 788 S.1.2d 319" Sraee ex rel, Third-Farny
Thcfendant Tealth Plans v, Nines, 248 W_ Vo, 184, 194, 852 S E.2d 251, 261 (2020).

A state may authorize its courts to excreisc personal junsdiction owver an oul-ol-slate
defendant 10 the delendanl s “cerlamn mammmum conlacls wilh [the stale] sowcly eat the
maintenance ol the suit does not offend “traditional notions of fair play and substantial justice, ™
Internarional Shoe Co. v, Washington, 326 TLS. 310, 316 (1945). “Specific or case-linked
juriseliclion depends on an afliliation]n| between the forom and the underlying controversy (i,
an activity or occurrence that takes place in the forum State and is therelore subject Lo the Stale’s

repulylion).” Walden v. Fiore, 571 US 277, 283 0 6 (2014) {intcrnal quotation marks and

N __Taa 1

LIS O ne .}. JHIEY TTIENIIITRRANT] &3F]

e B R R R BEN—— E—— 1T a1 __ &% . _a __a_  ___&al a1 __
[E: =k i‘l.lli'l.l_"’,"_'alh ILHVRE LGP S LERS LR IRLANNE b LIS WY LLIL LI LM I

shales ilzel [, nol conlacts with peesons who reside there. See id. at 285, The plaintiff cannot be
“the only link between the defendant and the forum,™ Id, at 285,

The West Virginia Supreme Court of Appeals has set forth three main inquiries to
coinsider when cxamining spocific junsdiction: 1) purposcful availlment, that 1s, whether g
defendant has purposelully availed itsel i ol the privilege of conducting activities within the
foram: 2) whether the controversy anscs out of or rolates to the delendanl's activibies in the
forum; amd 3) whether the excoreise ol jurisdiction is reasonable ond comports with fair play and
Justice. State ex rel. Third-Party Defendant Health Plans v, Nines, 244 W, Va, 184,193, 852
S.L52d 251, 260 (2020),

Ilere, all three inquiries show that personal junisdiction 1z lackmg over EINA and TopCi.
An “essentisl inguiry [for spevifie jurisdiction] is whether the defendnt has purposelully acted
Lo osbiain benefils or privileges in the forom state.™ Syl 1. 3, Pries v. Bar, 156 W, Va, 49, 52

410 5. E.2d 285, 288 (1997, Nather FINA nor TapCao 15 registered 1o do husiness in West



Virginia. They arc mercly limited liability companics that own, cither dircetly or indircctly, ELIN.
EIN, however, 15 a separalely comslitubed hmited hahility company. “A hmiled hability company
iz a logal entity distinet from its members.™ W. Va. Code § 31B-2-201. And, EIN"s “debts,
obhuulions and habilibey . . ., whelher grigmgz n eomiraet, torl or oltherwise, are solely the debls,
obligations and liabilities of | EIN|.™ fd. § 31B-3-303(a). Ownership of EIN does not constituie
prrpevsclin] acts o obiam bencefis or prvilepes m West Virgima by aithor FTNA or TopCo,
Likewise, the controversy does nol arize ool of EINA or TopCo™s activities in Wesl
Yirginia, Again, both FINA and TopCo are orgamized as 1elaware hmited hamlity companics,
but they are holding companies_ nol operating companies  that is, neither has any operalions ur

gome that FTNA wnd TonCao hawve not
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gmplovece, For the eamg ma
themselves of West Virginia, AMBIT s claims against ETN do not exiend o EINA or TopCa
simply through EIN's chain of owncrship. Again, EIN is a scparatcly formed limited liabiliy
company that is lepally distinct from its sole member, EINA, and, in tarn, EINA is distinel om
its owners, inchoding, formerdy, TopCo.

Meither do AMDBIT s comspiracy allepations, see Am. Compl. ] 148-1573, creale
purpescful availment, In & recent casc, the West Virginia Suprcme Court of Appcals hcld in a
Business Courl case thal o sitmlar comspiracy clnm did neol give mise W purposelul avinimend.
Stare ex rel. Third-Farty Defendant Health Plans v Nines, 244 W, Va. 184, 852 5.E.2d 251
{2020). The West Virgima Supreme Courl gquoted the T7.8. Supreme Courl that “The relationship
must arise out of contacts that the detendant himself creates with the forum State.” 16, (quoting
Walden, 571 115, al 284). TTaving conecluded “thal the [oul-ol-stale delendanis] hald] no

purposefolly availed themselves of the privilege of conducting business in West Virginia” the



Woest Yirginia Supreme Court would not change its conclusion “based on (he bare allegation that
the [oul-ol-slale delendonts and an in-stute defendant] were engaged in a conspiracy.”™

The Court finds that nnder these circomstances, and Ironn the geidance of the Suprome
Courl ol Appealy m Siare ex rell {hivd-Farty Dofendany Health Plans v. Nines, and other
rclevant law, it would be neither fair nor just o exercise jurisdiciion over EINA or TopCo.
Huling them mito s West Virginia court would be unfair and unjust in this case. Moreover,
becanse they lack physical operations und employees, haling them into court is impractical.

The Court considers AMBLLs request for jurisdictional discovery. While (his molion
was initially ffled in 2021, and AMBIT respondes] al thal times that it necded to conduct
coitipicied. Depisi fions
were taken of Alex Campos, CTIO of Vensure Tmployer Sermvices, Ing, and other Vensure
cntitics, Kara Childress, CFO of Veonsuee Emplover Services, Inc. and olher Vensure entities,
Eric Vopelsherg, Chiel” Accountimg OMecr and CFO of Vensure Employer Scrviecs, Ine, from
2017 to 2020, and Justin Sirpilla, Senior Vice-president vl merpers aml soguisitioms of Vensure
Crmployer Services, Tne. unlil 2021, See Reply, p. 3-7. Even so, AMBIL asserts in its May 21,
2024 Reply that it moves the Court for leave to condnet jurisdictional discovery inie the
redabiomeshapes ol the comporale entities amd the entitics” relationships to West Virginia, See
AMBI'Ts Reply, p. 3. However, the Court nodes AMBTT does nol detul what additions]
ihscovery, hesides the deposrthons of the individuals deseribed above, it sceks to condact.

Un the other hand, Defendants detail that the junsdictional discovery conducted produced
evidenoe thal persunal junsdiction docs not cxist. See Keply, p. 3-7. For example, Kara
Childress testified in her deposition that the varous TTN companies are {(and are conducted as)

semrately held companics with scparate licenses, scparate client services agresments, and are

10



lommexd lor very spect [ic purposes for different states, fd, 2 4, The Court considers the
similaritics between these circumstances and those of the variouns entities in Stale ex rel. Third-
Farty ef, Health Plans v, Nines, 244 W, Va, 184, 852 5, K.2d 257 (2020). Further, with regard
funds, Ms. Childress testilisd that all profits and earnings stay within ETN. See Reply, p. 5.

Likcwise, Defendants proffered that Eric Vogclsberg testificd in his deposition that when
Vensore acquired FIN in 2019, FIN remained a separate T.1.C, and when Vensure aciquimed PRO
cntitics (such as EIN), the cotitics contimicd to be active busincss cotitics, maintaining their own
assels within that form and relmning their own cuslomer services agreements. Tod al 6.

The jorisdictional discovery conducted has shown that no conncction cxists botween

AMBIT end Top(o and RINA, umd th

]
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eution exiits hobweon TopCo and FINA gnd this
civil action or to West Virginia. For this reason, the Court finds AMBIT s Response and May
2024 Roeply do nol support the Cowrt™s excreise of junsdicton over TopCo and FETNA,

For all of these reasons. the Court tinds that Detendants’ Motion to Dismiss for Lack of
Personal Junsdiction by Defendamts Vensure Topeo, LLC and Emplovers’ Innovative I ctwork
Acquisition, LLC should be GRANTED.

CONCLUSION

Aceordingly, it is hereby ADJUDGED and ORDERED thot Delendants™ Molion Lo
1smiss for Lagk of Personal Junsdiction by Defendants Vensure Topeo, LLC and Employers”
Innovative Network Acquisition, LLC is hereby GRANTED, and Delendanis Vensure Topon,
L and Employers” Innovative Network Acguisibon, LLC are HEREBY DISMISSED with
prejudice lrum this matter. Further, (s mabter shall continue pursusnt o law upon the glims

against the remaining defond ants.



The Courl nodes the objections and exceptions of the partics to any adverse ruling herein.
The Clerk shall cnter the forcpoing and forward atiesied copies hereol o all coumsel, to any pro
xe prarbies of recond, and Lo the Business Coyrt Central Office at Business Court Division, 380

West Bouth Street, Suite 2100, Marlinsbuwrg, West Virginia, 25401,

b%o-[@mé.&r s 2025
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