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CERTIFICATION ORDER

Pursuant to West Virginia Code §58-5-2 and Rule 17 of the West Virginia Rules of
Appellate Procedure, the Court certifies the following questions for the Supreme Court of Appeals
of West Virginia’s consideration:

1. The West Virginia Supreme Court held in West Virginia Consolidated

Retirement Board v. Clark, 245 W. Va. 510, 859 S.E.2d 453 (2021) that Respondent

Consolidated Public Retirement Board failed to timely correct the inclusion of

statutory subsistence pay in calculating the officers’ pensionable compensation.

Does this holding mean that the subsistence pay received by all retired and active

DNR law enforcement officers as of the date of the mandate order issued on July

14, 2021, must be included in calculating their pensionable income?

Yes X No

2. Under the facts of this case, is Petitioner entitled to recover reasonable
attorneys’ fees from Respondent Consolidated Public Retirement Board?

Yes X No

After considering the written pleadings and oral arguments, the Court finds that the issue
presented is a matter of first impression in West Virginia and that there is no clear controlling West
Virginia precedent to guide its decision. Accordingly, the Court is certifying this question of law
to the West Virginia Supreme Court of Appeals.

The Court ORDERS that further proceedings in this matter are stayed until such questions

have been decided by the Supreme Court of Appeals of West Virginia and the decision is certified



back to this Court. The Court DIRECTS the parties to prepare a joint appendix of the record
sufficient to permit review of the certified question within fifteen ( 15) days of the entry of this

order.
The Court DIRECTS the Circuit Clerk to distribute certified copies of this order to all

counsel of record and to the Clerk of the Supreme Court of Appeals of West Virginia.
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