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THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 

HENRY WAYNE JOHNSTON, 
Petitioner, 

v. 22-P-219 
Judge Louis H. Bloom 

DONALD F. AMES. SUPERINTENDENT, 
MT. OLIVE CORRECTIONAL COMPLEX, 

Respondent. 

AMENDED FINAL ORDER AND 
ORDER GRANTING MOTION TO APPOINT APPELLATE COUNSEL 

Pending before the Court is a Motion for Extension of Time filed on February 8, 2023, by 

the petitioner, Henry Wayne Johnston, by counsel Jason T. Gain. Petitioner moves the Court to 

reenter its November 17, 2022, Final Order denying the Petition for Writ of Habeas Corpus. In 

support, Counsel for Petitioner asserts — by sworn affidavit — that Counsel did not receive a copy 

of the Court's Final Order. Counsel thus asserts that he was not aware of the Final Order within 

the appellate period and thus moves the Court to reenter the Final Order so Petitioner may appeal 

the Final Order. 

The Court FINDS that Petitioner has presented good cause to reenter the Final Order and 

thus enters the instant Amended Final Order. In addition, Counsel asks to be appointed as Counsel 

for Petitioner to file an appeal of the Final Order. The Court therefore APPOINTS Jason T. Gain 

as Counsel for Petitioner for the purpose of filing an appeal of this Court's Final Order. The 

remainder of this Amended Final Order is identical to the Final Order entered by the Court on 

November 17, 2022. 

Pending before this Court is an amended petition for writ of habeas corpus. The petitioner 

asserts error in failing to afford petitioner a speedy trial; denial of right of confrontation, and 

ineffective assistance of counsel. 
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Following a review of the underlying criminal file, the appellate proceedings, the written 

submissions of the petitioner and the respondent in this action, a review of the testimony from the 

omnibus evidentiary hearing, as well as a review of the applicable law, this Court finds that 

petitioner has failed to carry his burden as to any issue, and further finds that the amended petition 

should be denied and dismissed. 

I. 

FINDINGS OF FACT 

1. The Court adopts the following underlying facts proven in the criminal case: 

In October of 2015, petitioner was indicted by a Kanawha County Grand Jury in a fourteen 
count indictment alleging three counts of first degree sexual assault in violation of West Virginia 
Code § 61-8B-3(c); five counts of sexual abuse by a parent, guardian, custodian, or person in a 
position of trust [*21 in violation of West Virginia Code § 61-8D-5; two counts of sexual abuse 
in the first degree in violation of West Virginia Code § 61-8B-7(c); and four counts of unlawful 
possession or distribution of material portraying a minor engaged in sexually explicit conduct in 
violation of West Virginia Code § 61-8C-3. The sexual assault and abuse counts stem item several 
incidents that occurred between petitioner and an eight-year old child, K.D. ("the victim.") The 
unlawful possession counts stem from sexually explicit photographs of other children found on 
petitioner's computer. The offenses were discovered when the yictim's cousin found the victim 
looking at explicit pictures on petitioner's computer. She inquired of the victim, and the victim 
disclosed that petitioner was sexually abusing her.Ms. Maureen Runyon, a forensic interviewer 
with the Child Advocacy Center at Women and Children's Hospital conducted a forensic interview 
of the victim. During the interview, the victim disclosed that petitioner touched her with his finger, 
a vibrator, and his penis; that he performed oral sex upon her, and forced her to perform oral sex 
upon him. Law enforcement recovered and seized petitioner's computer, and found several pictures 
depicting juveniles in graphic sexual positions. [*3] 

At trial, the victim testified that she was eight years old and in the third grade when petitioner 
began abusing her. The victim testified that petitioner forced her to perform oral sex upon him, 
rubbed his penis on her vagina, touched her vagina with his fingers, and touched her with a 
vibrator. The victim testified that petitioner told her that he would kill her if she told a:iyone. The 
State also introduced evidence from Dr. Istafon, a pediatrician who specializes in child ilOuse and 
neglect. Dr. Istafon testified that he examined the victim and that she had *a very deer, !..ar in her 
hymen that was so severe that it is referred to as a "transection." Dr. Istafon testified ....tier that 
this injury could not have been done by K.D. to herself. The State also introduced evidence 
regarding the graphic photographs found on petitioner's computer. At the close of the State's 
evidence, upon the motion of petitioner's counsel, the photographs were excluded ar.d counts 
eleven through fourteen of the indictment were dismissed. 
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Petitioner testified on his own behalf. Petitioner denied any wrongdoing, and claimed that the 
victim's family forced the victim to fabricate the claims. Petitioner's counsel [*4] argued in closing 
argument that the victim was embarrassed to be found looking at pornography, and so made up 
the story to get out of trouble. 

Before the jury deliberated, petitioner's counsel requested that the trial court (Jive a curative 
instruction regarding the admissibility of the excluded photographs. The trial court agreed, and the 
parties conferred and agreed upon the following instruction: 

For reasons not important to your deliberations, I have dismissed counts 11 through 1 -! dealing 
with the child pornography. In considering your verdict on the remaining counts, you s . ,)uld not 
consider the dismissal of counts 11 through 14 or the evidence, including the pictures, : ..i)mitted 
in connection with those counts for any purpose. 

Following jury deliberations, petitioner was convicted of two counts of first degree sex : assault; 
four counts of sexual abuse by a parent, guardian, custodian, or person in position of trust, and two 
counts of first degree sexual abuse. State v. Henry W. j., 16-0088, Memorandum Decision, 
WVSCA, January 27, 2017. 

2.The grounds asserted on appeal included presentation of false and misleading . ,pony 

from Deputy Boner, failure to protect petitioner's right to a fair trial by showing in:1,Imissible 

evidence to the jury, insufficient evidence. 

3.Petitioner asserts in this action in habeas corpus the denial of a right to a speedy trial, 

ineffective assistance of counsel, error of constitutional dimension in evidentiary rulings, 

specifically violation of the right to confrontation. 

4. An omnibus evidentiary hearing was held in this matter at which trial counsel. Richard 

Holicker testified. The petitioner did not testify. 

5. Petitioner's counsel reviewed the Losh list with petitioner. (Omnibus hearing transcript 

at 4.) The petitioner acknowledged he had been informed that he waived every ground ! did not 

raise in this proceeding. (Id. at 5.) The petitioner could think of no additional ground': raise. 

(Id.) The petitioner further understood that by raising ineffective assistance of counsel he was 

waiving the privilege of confidential communications between him and his trial attorney. (Id. at 

6.) 
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6. The petitioner understood the issues being raised and those being waived. He'd 

discussed them with his lawyer and was making an informed decision in this matter. was 

satisfied with his lawyer's explanations. The Court found that the petitioner had made 11 .̀ree and 

voluntary waived of the issues, that he was competently advised, and made an informed decision. 

(Id. at 11-12.) 

7. As noted above, petitioner's trial counsel, Richard I lolicker testified. (Id. at 12.) 

8. The petitioner had been charged with sexual assault of a child and child pornni4raphy. 

(Id. at 3.)

9. At trial, counsel succeeded in having the child pornography charges dismissed. 

10. Mr. Holicker did not have a specific recollection of viewing, or failing to vie \,:. certain 

material. However, his position was that if he had not viewed the material, he believed Hs client 

had a right to also view the material and was unable to do so. (Id. at 15.) 

1 1 . As to the confrontation issue, Mr. Holicker has no independent recollection, but 

believed that the witness was seated in the witness box, which also had a computer monitor affixed. 

He thought the child did not have a direct line of view of the petitioner. (Id. at 17.) 

12. Mr. Holicker did not know the view the petitioner had of the child, but did :'icntion 

the petitioner had stated he turned away from her anyway. (Id. at 18.) 

13. Mr. Holicker held a license to practice law when he represented the petitions:. and had 

handled serious criminal cases both to trial and plea. (Id. at 22-23). 

14. Mr. Holic]er believed it was a strategic decision not to review the material r . testion 

and further believed it was a successful strategy since those counts were dismissed. (Id. at 23-24.) 

15. A curative instruction was given to the jury regarding those counts. (Id. at 2- .) 
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16. The child was physically present in the courtroom when she testified. (Id.) SO \vas the 

petitioner. (Id. at 25.) 

II. 

CONCLUSIONS OF LAW AND DISCUSSION 

1. West Virginia Code §53-4A-1 provides for post-conviction habeas relief 

person convicted of a crime and incarcerated under sentence of imprisonment ther,:'..,r who 

contends that there was such a denial or infringement of his rights as to render the cony: ion or 

sentence void under the Constitution of the United States or the Constitution of this State or both. 

2. The contentions and the grounds in fact or law must "have not been previo'Hy and 

finally adjudicated or waived in the proceedings which resulted in the conviction and sc7' or 

in a proceeding or proceedings in a prior petition or petitions under the provisions of thi!: article, 

or in any other proceeding or proceedings which the petitioner has instituted to secure rc. from 

such conviction or sentence." West Virginia Code §53-4A-1. 

3. West Virginia's post-conviction habeas corpus statute "clearly contemplate? .at [a] 

person who has been convicted of a crime is ordinarily entitled, as a matter of right, to .)ly one 

post-conviction habeas corpus proceeding." Syl. Pt. 1, Markley v. Coleman, 215 W.Va. 729, 601 

S.E. 2d 49 (2004) (citations omitted). Such proceeding gives the Petitioner an opportuni t: • "raise 

any collateral issues which have not previously been fully and fairly litigated." Coien), . ... 732, 

601 S.E.2d at 52. The initial habeas corpus hearing is resjudicata as to all matters rai. : to 

all matters known or which, with reasonable diligence, could have been known. Pt. 2, 

Coleman, supra. The habeas corpus statute "contemplates the exercise of discretion by t ,2ourt." 

Perdue v. Coiner, 156 W. Va. 467, 194 S.E.2d 657 (1973). 
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4, The circuit court denying or granting relief in a habeas corpus proceeding m: ::A make 

specific findings of fact and conclusions of law relating to each contention raised by the 

State ex rel. Watson v. Hill, 200 W. Va. 201, 488 S.E.2d 476 (1997). 

5. "Habeas corpus proceedings are civil proceedings. The post-conviction habc • corpus 

procedure provided for by Chapter 85, Acts of the Legislature, Regular Session, 1967, is • :7,:vssly 

stated therein to be `civil in character and shall under no circumstances be regarded a:: mina' 

proceedings or a criminal case.'" State ex rel. Harrison v. Coiner, 154 W. Va, 467. , ! -16, 176 

S.E.2d677, 682 (1970). The burden is on the petitioner to prove his claims by a preponil-i-ance of 

the evidence. 

6. "A habeas corpus proceeding is not a substitute for a writ of error in that ore' Trial 

error not involving constitutional violations will not be reviewed." Syl. Pt. 4, Stt . 

McMannis v. Mohn, 163 W. Va. 129, 254 S.E.2d 805 (1979). Moreover, "Nile sole issue --c:ented 

in a habeas corpus proceeding by a prisoner is whether he is restrained of his liberty by dI -. .)cess 

of law." Syl. Pt. 1, State ex rel. Tune v. Thompson, 151 W. Va. 282, 151 S.E.2d 732 (1 1.) 

7. A circuit court having jurisdiction over habeas corpus proceedings has broad 

in dealing with habeas corpus allegations. Markley, supra at 733, 601 S.E.2d at 53. It ; . .a:.. deny 

the petition without a hearing and without appointing counsel if the petition, exhibits, r; •'-vits, 

and other documentary evidence show to the circuit court's satisfaction that the Petitir is not 

entitled to relief. Syl. Pt. 3, Markley, supra. A circuit court may also find that the haly c ,:'pus 

allegation has been previously waived or adjudicated and if so, the court "shall by on: • c,: gyred 

of record refuse to grant a writ and such refusal shall constitute a final judgment." Mark,' •!,. .%7,7)ra, 

at 733, 601 S.E. 2d at 53 (2004) (citations omitted). (citing W.Va. Code section 53-4A-_ 
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8. When determining whether to grant or deny relief, a circuit court is statutotH . •• red 

to make specific findings of fact and conclusions of law relating to each contention - I by 

the petitioner and to state the grounds upon which each matter was determined. Syl. Pt. 

supra. See also W.Va. Code §53-4A-3(a). 

9. Further, there now exists a rebuttable presumption that petitioner intelLs ntly and 

knowingly waived any contention or ground in.fact or law relied on in support of his i-, ;tir: ;) for 

habeas corpus which he could have advanced on direct appeal but which he failed to s , ) 

The burden of proof rests upon the petitioner to rebut that presumption. Syllabus Pis . ;4: 2, in 

paraphrase, Ford v. Coiner, 156 W. Va. 362, 196 S.E.2d 91 (1972). 

10. Claims cat' ineffective assistance begin and in large measure end with the • in; 

set forth in Stricklatid/Miller. 

1 1 . West Virginia evaluates an ineffective assistance of counsel claim tint.; ,.••• two-

prong standard set forth by the Supreme Court of the United States in Strickland r. 1! .hington. 

Syl. Pt. 5, State v. Miller. 194 W. Va. 3, 459 S.E. 2d 1 14 (1995) (citing Strickland v. 

466 U.S. 668 (1984)). To succeed on such a claim, a petitioner musi establish that: . :vial 

counsel's "performance was deficient under an objective standard of reasonableness; 'ere 

is a reasonable probabil ity that, but for counsel's unprofessional errors, the result woulc' 

different." (Id.) "Failure to meet the burden of proof imposed by either part of the Strici-; — 

test is fatal to a habeas petitioner's claim." State ex rel. Vernattcr v. Warden, 

Penitentiary, 207 W. Va. 1 1, 528 S.E. 2d 207 (1999). 

12. The Strickland standard is not easily satisfied. See Miller, 194 \V. Va. at the 

cases in which a defendant may prevail on the ground of ineffective assistance of coun• ;1 !. 

and far between.")„S'ioi,' ex rel. Daniel v. Gurski, 195 W. Va. 314. 319, 465 S.l 1 21 
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(1995)(ineffective assis :,,ce claims are "rarely" granted and only when a claim has " 

merit"), see also, JAW: 7g v. Burt, 395 F.3d 602, 617 (6th Cir. 2005)("Petitioncr-

ineffective assistance of counsel under Strickland have a heavy burden of proof"). 

13. In Miller, the court outlined the challenge faced by a petitioner claiming 

assistance, noting that jladicial review of a defense counsel's performance "must ' 

deferential" and explain ag that there is a strong presumption that "counsel's perform-ncv was 

reasonable and adequat' .." Miller, 194 W.Va. at 16, 459 S.E.2d at 127. Moreover, the : • 'cc court 

held that there is a " range" of performance which qualifies as constitutionally

assistance of counsel, st: .

A defendant seeking to rebut the[e] strong presumption of effectiveness hea : 
difficult burden cause constitutionally acceptable performance is not 
narrowly and enc •Apasses a `wide range.' The test of ineffectiveness has lilt 
nothing to do wit. what the best lawyers would have done. Nor is the test even , 
most good lawyer.: would have done. We only ask whether a reasonable lawyer w Id 
have acted, under c circumstances, as defense counsel acted in the case at 

Id.,see also Verna `strong7 W. Va. at 17, 528 S.E.2d at 213 ("[T]here is a `strong -1 that 

counsel's conduct falls 1.. . :hin the wide range of reasonable professional assistance . . . :ing 

Strickland, 466 U.S. at 

14. A petitio. claiming ineffective assistance must identify the . ..'s or 

omissions" of his coun ' 1 believed to be "outside the broad range of professionally c• ,mpc!ent 

assistance." See Miller. ' 14 W. Va. at 17, 459 S.E.2d at 128, State ex rel. Myers r. ic,. 213 

W. Va. 32, 35, 576 S.F 277, 280 (2002)("The first prong of [the Strickland] test 1. ‘(.1 .. A a 

petitioner identify the a - z or omissions of counsel that are alleged not to have been II • •c:Ht of 

reasonable professional . !dgment)(internal quotation marks omitted). 
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15. The reviewi!- • court is then tasked with determining, "in light of all the ci rct. .es" 

but without "engaging hindsight," if that conduct was so objectively unreasonabl I:, • ) be 

constitutionally inadeqt Miller, 194 W. Va. at 17, 459 S.E.2d at 128. 

16. Strategic cli•i)ices and tactical decisions, with very limited exception, fall c-•-• the 

scope of this inquiry am'. :innot be the basis of an ineffective assistance claim. Gurski. 1 

at 328, 465 S.E.2d at 4 ("A decision regarding trial tactics cannot be the basis -for

ineffective assistance o" counsel unless counsel's tactics are shown to be so ill cho 

permeates the entire trial 'with obvious unfaimess.")(internal quotation marks omitted), 

W. Va. at 16, 459 S. E.:' 

what method of present. 

seldom, if ever, second 

17. identifyin$1 

Slates, 256 F.2d 707, , 

carelessness or inexpert. 

as a whole the trial was 

time and the opportunit 

inevitably will identify 

continued, "perfection 

! at 127 ("What defense to carry to the jury, what witnesses 

)n to use is the epitome of a strategic decision, and it is one t. 

:ess."). 

mere mistake by defense counsel is not enough. See Ediro!•(1 

3 (D.C. Cir. 1958)("Mere improvident strategy, bad tacticy. 

cc do not . . . amount to ineffective assistance of counI:cl, 

• mockery of justice.'"). As the Miller court noted, "with I 

'o focus resources on specific facts of a made record, [habel: • 

ortcomings in the performance of prior counsel;" however. 

not the standard for ineffective assistance of counsel." 

Va. at 17, 459 S.E.2d at 

18. Even if del counsel's conduct is deemed objectively unreasonable, ant' • 

satisfies the first Strick: -'d prong, that conduct does not constitute ineffective assista 

the petitioner can also iblish that the deficient conduct had such a significant imract 

is a "reasonable prob: ity that, but for counsel's unprofessional errors, 

' .'.Va. 

• of 

:t it 

7—. 194 

and 

. .. • will 

fed 

\e, 

en 

y of 

sel] 

•urt 

rore 

• •.• 'ass 

re 
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proceedings would haw en different." Syl. Pt. 5 „Willer, supra. As the Supreme Cour 'ned 

in Strickland, "[amn eiTof y counsel, even if professionally unreasonable, does not wart- . ing 

aside the judgment of a c, 'ninal proceeding if the error had no effect on the judgment." .` 

466 U.S. at 691. Thus, 

deficient performance v: 

a trial whose result is re'

7, 12 (1996) (quoting S 

at 281 (2002) ("The sec 

whether counsel's clefic 

1 9. There is no

the constitutionally-ina( 

trial such that the preju( 

("Assessments of pre.' 

circumstances of each c 

lies with the petitioner. . 

Strickland's "prejudice prong" requires a showing tha! • q's 

• serious and impactful enough to "'deprive the defendant of 

'ale."' State ex rel. Strogen v. Trent, 196 W. Va. 148 at a. 4, e' 

:Hand, 466 U.S. at 687), see also Myers, 213 W. Va. at 

lid or "prejudice" requirement of the Strickland / .A !if te!. to 

t performance adversely affected the outcome in a given  

-cise formula, applicable in all cases, that can be applic, ; to d le if 

;uate conduct in question so significantly degraded the rcliat the 

'e prong is satisfied. See Gurski, 195 W. Va. at 325, 465 27 

ice are necessarily fact-intensive determinations 

%"). But there is no question that the burden of demon:.' :ice 

ickland, 466 U.S. at 693, Gurski, 195 W. Va. at 319, S.I 

("Assessments of pre . ice are necessarily fact-intensive determinations 

circumstances of each c _Ise."). But there is no question that the burden of demor,: • •; 

lies with the petitioner. Strickl-rnd, 466 U.S. at 693, Le gursky, 195 W. Va. at 3 

421. 

20. Petitioner's Claw 1, Denial of a Right to a Speedy Trial. Peti r 

conclusory manner he should have been tried in the term in which he was ir• 

acknowledges the rule of a trial in the term in which one is indicted is a person:' 

and not part of the constitution.il guarantee of a speedy trial. 

127 

he 

.ce 

' at 

a 

ier 
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21. As noted above, petitions for writ of habeas corpus are to redress cons . .;gs. 

As this rule is not a constitutional guarantee, it may not be addressed in habcaf . 

concedes that case law is adverse to his claim that he was entitled to dismissal v in 

the term of his indictment, and agrees to an adverse ruling on this point. This e'ahn :he 

petitioner no relief. This claim is denied. 

22. Petitioner's Claim 2, ineffective assistance of counsel. 

In order for the petitioner to obtain relief on this claim, he bear• of 

demonstrating that he has satisfied all the mandates of Strickland/Miller. That is, I-. •: • ist 

show that the conduct of counsel in any particular was objectively unreasonable, 1 : 

errors or omissions resulted in an adverse result. 

23. The petitioner contends that it was objectively unreasonable conduct 1. 

to respond to and view the material, and that had counsel clone so, the defects i - ; : ; Ire 

would have been found before trial, and the jury would not have seen the evidcr 

24. This issue was litigated before the Supreme Court in the direct appca:. "ft :ne 

Court determined that though improper photographs were presented to the - ive 

instruction was given. The trial court conferred with the state and the defense 

instruction was given. Petitioner'S trial counsel announced that the instruction v.•:' • .ly 

TY, J, *9-10. The Supreme Court deemed any objection to the procedure utilize I in i ive 

instruction to be waived. 

25. Further, petitioner fails to prove that had defense counsel viewed the • to 

trial and objected prior to trial so the jury never saw the pictures, that the result (s ' c • .Id 

have been an acquittal. A curative instruction was given. It is not enough to , r gat 

reasonable effective counsel would have viewed the material. Petitioner m•LI 
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failure to view the material resulted in a decision adverse to petitioner. In this ca:' c &sel 

testified that he believed he did not view the photographs because of a strategic 'cki - 'tat 

further, that strategy was successful because those counts were dismissed. Pc got -

proven that viewing those photographs contributed to the guilty verdict. In she • as 

fallen short of proving both prongs of Strickland/Miller and his claim is denied. 

26. And petitioner is quite simply incorrect when he states this was a cr-dibi: lest 

.. • between two people testifying. Dr. Istafon testified that the victim suffered what as 

a transection to her hymen, an injury she could not inflict upon herself. The St! . in 

affirming petitioner's convictions, noted that the testimony of the victim that the ,ed 

his penis on her female sex organ, and touched her female sex organ with a Vil'n 
fl1" .

 ed 

her to perform oral sex upon him is "credible, relevant testimony." Henry W. 

the Supreme Court noted that "this testimony is bolstered by the physical e% i ry 

introduced by Dr. Istafon, who testified that the victim's hymen was transected, an :m 

could not have inflicted this injury upon herself." Id. 

27. The petitioner fails to satisfy both prongs of Strickland/Miller. This c -• .1 • he 

petitioner no relief. 

28. Petitioner's Claim 3, constitutional errors in evidentiary ruli .) ly 

involving the right to confrontation. 

29.The child and the petitioner were both present in the courtroom when per 

the omnibus hearing testimony. No evidence was presented that the petitioner c 

child at the omnibus hearing. In fact, the testimony from that hearing was that 11-,1- se 

not to look at the child. Even according to petitioner's plettdings, he petitioner 

sitting there while she testified but was facing "this way." And then stated "I 
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look at Me." (Petitioner's brief at 13.) The petitioner has failed to prove t . . • to 

confrontation was violated. 

30. Nowhere in petitioner's argument does he state unequivocally that pet . : 

see the child.. This issue is one that could have been presented on direct appeal, rid

is therefore waived for this proceeding. Additionally, it was a sound strategic decis: i r set 

to efforts to keep the child calm and less fearful. No effective defense coon 

welcomed the spectacle of the child becoming frozen or hysterical at the sight o 

On page 15 of his brief, petitioner argues again that this was a he-said, she s:.! cii 

corroboration. That is simply incorrect. As noted by the .upreme Court, the vi

corroborated by Dr. Istafon. This claim affords the petitioner no relief. 

HI. 

FINAL ORDER 

CONCLUSION AND FINAJ ORDER 

THEREFORE, based upon a thorough and complc;e review of the comb 

the criminal case file in this matter; in consideration of the testimony at the onmi . .ry 

hearing, and considering the arguments of counsel for the petitioner and the wa: 

hearing and in written submissions, it is ORDERED that the petition seeking a -Tit !as 

corpus be and the same is hereby DENIED. It is further O . DERED that said cis 

the same is hereby DISMISSED. The Court notes the exec-tions and objections c !1C Cr. 

It is further ORDERED that the Clerk of the Circuit Court of Kanawha Count- sc;- 'ed 

copies of this ORDER to counsel of record. Counsel will not be appointed autos ;•! .he 

purpose of appealirw, this final ORDER. If the petitioner w:••hes to have counsel a' -oil- he 

purpose of appeal, he must file a motion with the Court n -questing the appoints ' it c el. 
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Further, the petitioner is notified that the notice of appeal must be filed within ti • 'y 

entry of this order. 

ENTERED  - 2-- ( I 2,3 

Prepared by: 

Laura Young 
Assistant Prosecuting Attorney 
301 Virginia St., E. 
Charleston, WV 25301 
WV Bar IN 4173 
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 

STATE OF WEST VIRGINIA, 

v. Criminal Action No. 15-F-635 
Judge Louis H. Bloom 

,,o:10 
Cectified qop,
_cou 
-Petit 

_(ax 

rtb 
rnor 

HENRY WAYNE JOHNSTON, 
Defendant. 

SCHEDULING ORDER AND ORDER APPOINTING HABEAS COUNSEL 

On October 17, 2021, the Defendant, Henry Wayne Johnston, sent a letter to the Court seeking 

appointment of counsel to assist him in filing a petition for writ of habeas corpus.1 The Court has 

reviewed the record and FINDS that Defendant has not previously filed a petition for writ of habeas 

corpus regarding this criminal conviction. Moreover, the Court FINDS that Defendant is incarcerated 

in Mount Olive Correctional Complex and thus financially unable to employ counsel to prosecute a 

habeas action. Accordingly, the Court FINDS Petitioner's request for appointment of counsel to be 

appropriate. The Court thus APPOINTS Jason T. Gain, an attorney practicing before the bar of this 

Court, to represent the Defendant and assist Defendant in filing a petition for writ of habeas corpus. 

The Court ORDERS that the petition for writ of habeas corpus and supporting memorandum 

be filed on or before January 28, 2022. The answer and supporting memorandum shall be filed on or 

before March 4; 2022. Any reply memorandum shall be filed on or before March 25, 2022. An 

omnibus hearing shall be held on April 13, 2022, at 2:00 p.m. 

It is further ORDERED that the Clerk send a certified copy of this Scheduling Order and Order 

Appointing Habeas Counsel to the Kanawha County Prosecutor's Office; to Jason T. Gain at P.O. Box 

578 Anmoore, WV 26323; and to Defendant at Mount Olive Correctional Complex. 

ENTERED this  7 Vday of October 2021. 
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\,N\sw.aa\'slitt 1S attached hereto and shall be filed by the Clerk. 

Louis H. Bloom 
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CERTIFICATE OF SERVICE 

I certify that I have caused a copy of this Motion for Enlargement of Time to File Notice 

of Appeal to be filed by way of the Supreme Court efiling system on this 6th day of March, 2023. 

/s/ Jason T. Gain 

Jason T. Gain (WV Bar #12353) 
Losh Mountain Legal Services 
P.O. Box 578 
Anmoore, WV 26323 
Phone: (304) 506-6467 
Fax: (304) 715-3605 
wvlawyer13@gmail.com 
Counsel for Petitioner 


