
IN TIIE CIRCUIT COURT OF MARSHALL COUNTY, WEST VIRGINIA 
BUSINESS COURT DIVISION 

AXIALL CORPORATION and 
WESTLAKE CHEMICAL CORPORATION, 

Plaintiffs, 

vs, 

) 
) 
) 
) 
) 
) 
) 
) 

NATIONAL UNION FIRE INSURANCE ) 
COMPANY OP Pl'ITSBURGH, PA,i ALLJANZ ) 
GLOBAL RISKS US INSURANCE COMPANY; ) 
ACE AMERICAN INSURANCE COMPANY; ) 
ZURICH AMERICAN INSURANCE COMPANYi) 
GREAT LAKES INSURANCE SE; XL ) 
INSURANCE AMERICA, JNC.i GENERAL ) 
SECURlTY INDEMNITY COMPANY OF ) 
ARIZONA; ASPBN INSURANCE UK LIMITED; ) 
NA VJOA TORS MANAOBMBN'J' ) 
COMPANY, JNC.; IRONSHORB SPECIALTY ) 
JNSURANCECOMPANY; VALIDUS ) 
SPBCIAL TY UND~RWRI11NO SERVICES, ) 
INC,; and HDI-OERLING AMERICA ) 
INSURANCE COMPANY, ) 

Defendants. 
) 
) 

Civil Action No. 19-C-59 

Judge Christopher C, Wlll(lis· c-;-
. ·' 
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STIPULATED PROTECTIVE ORDER 

WHEREAS, the parties in this action, Defendants, National Union Fire lnsu1-ance 

Company of PiUsburgh, Pa.; Allianz Global Risks US Insunmce Company; ACE American 

Insu1·11nce Cornpany; Zurich American Insurance Company; Great Lakes Insurance SB; XL 

Insurance America, Inc.; Oeneral Security Indemnity Company of Arizona; Aspen Insurance UK 

Limited: Navigators Management Company, Inc.; lronshore Specialty Insurance Company; 

Validus Specialty Underwa·ltlng Services, Inc.; and HDC-Oe1·ling Amel"lca Insurance Company 

(collectively "lnsua·ers") and Plaintiffs, Axiall Corporation and Westlake Chemical Corporation 
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(collectively, 11Axiall/Westlake"), and thil'd pal'llos from whom discove1·y may be sought In this 

ac~ion, possess confidential info1matlon that may be disclosed in !'espondlng to dlscovel'y 1·equests, 

or otherwise, in this action, and that 11hould be protected in order to prese1-ve the legitimate business 

interests of the pa1'ties: 

WHEREAS, Axlalf/We.1tlake and Insurers have, through oounsel, stipulated tc;, this 

P1·otective Order to prevent unnecessary dissemination 01· disclosure ot' such confidential 

infol'matlon; and 

WHEREAS, the partlc11 recognize that confidential Information is being produced only for 

use In this civil action. 

IT IS HEREBY AGREED that: 

I. DeQnltfon1 

a. The term "Confidential Mate1·lal" shall m~an any form of material that the 

designating party in good faith reasonably believes contains sensitive 01· 

contldontlal information, the disclosure of which might adversely affect the 

designating party's competitive position in its businei1s operations or might 

advei·sely affect 01· pl'ejudice the legitimate intel'ests or position of the 

designating party with t'Cspoct lo inaltcrs outside the scope of this action. 

The te1·m "Confidential Mate1·ial" shali include the document, Information, 

b. 

or mate1·lal so designated, and the contents theiwf. 

Confidential Material may include, without limitation, documents, 

elect1'0nlcal1y stored Information ("ESl") and things produced lo this action, 

during foamal discovca·y or othe1·wisc; information produced by non-patties 

which lhe producing or designating party is under an obligation to mah1taln 
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in confidence; 1·csponscs to discov01·y requests: deposition, hearing, or tl'ial 

transcl'ipts; expert reports; and tangible things or objects that a1-e designated 

as containing or comprising Confidential Material. The- information 

conblined therein and all copies, abstl·acts, exceapts, analyse:ci, 01· othe,· 

-writings that contain, 1·eflect, reveal, suggest, 01· otherwise disclose such 

information shall also be deemed · Confidential Material. Information 

originally designated as Confidential Metel'ial shell not retain that status 

aft.er an:y ruling by the Court denying such status to it. 

c. The term uPrivlleged Information" shall mean documents 01· ESI protected 

from disclosm·e by the attomey~!)lient privilege, work pl'Oduct privilege, 01· 

other applicable protections or privileges. 

d. The te1·m "designating pa11y" shall mean the paaty designating documents 

01· information as Confidential Malet·lal unde1· this Ot'der. 

e. The term "receiving party" 11holl mean the pa1•ty to which Confidential 

Material is disclosed. 

t', Notwithstanding anything .to the contraa·y hel'ein, the_ description of 

Contidcntlal Matel'ial shall apply to all information so. designated by the 

designating pa1·ty absent on Ol'dea· of the Court or subsequent wl'itten 

ag1-eemenl of the designating pat'ty providing otherwise, 

Dcsleuatlon of Confidential Material 

2, Each designating pm·ty that p1'0duccs or discloses any material It believes contains 

or comprises Confidential Material ~hall designate the same by mal'king 01· stamping the word 

"CONFlDBNTIAL" on the face of the document and/or on BSI media and its packaging containing 
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the Confidential M~terial in a ·conspicuous location. and on each page of any document that 

contains Confidential Material. Documents which the designating pa11y produces in native 

elect1'0nic fo1·mat {e.g .• Microsoft EK.eel tiles, audio/visual files, etc,) may be designated by (i) 

stamping the word "CONFIDENTIAL" on a cor1-esponding TIFF or PDF Image file bearing the 

same Bates number as the de.c;ignating pa11y assigns to the native Ole, (ii) linking a 

"CONFIDENTIAL" designation to the Bates number assigned to the native file in a pl'Oduction 

motadata load file. and/or (iii) Including the wo1·d "CONFIDENTIAV' in the file name of the 

natlyc file. When document.'!, BSI, 01· tangible things Bl'O produced fol' inspection, the documents, 

BSI, or tangibJe things may be collectively designated as containing Confidential Mate1·ial for 

purposes of the ·inspection, by lelter or otherwise, without marking each document Ol' thing 
. . 

"CONFIDENTJAL," and such documents 01· things will be treated as Confidential Material unde1· 

3. If any Confidential Material is p1·oduced by a non-party to this action. such a non-

party shall be considered a ''designating p111ty" within the meaning of that te1·m as it is used in the 

context of this 01·der, and all pal'ties to this 01'de1· sho\dd be h'e8ted as receiving pa1·lies, The parties 

recognize that during the cou1"Se of this action, Confidential Matel'ial that originated with a non• 

pa11y, and for which there exists an obligation of confldcntlallty, maybe p1·oduced by a party. Such 

Information that the p1'0duclng patty believes ol'iglnated with a non-patty, but Is subject to a 

confidentiality obligation, may be designated as Confidential Material _by the producing party and 

shall be subject to the restrictions on dlsclosm-e ofConfldcntial Material specified in this 01·der. 

4. The designation of Confidential Matel'lal may be made at the time of copying of 

documents 01· l'eproduction ofESI fot· production to the receiving patty, Any Confidential Material 

designation that is inadvertently omitted at the time of copying 01· repl"Oductlon may be cor1·ected 
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by written notification to counsel fo1• all 1·eceivlng pa1·tles, and all receiving parties shall thereafte1· 

mark and treat all copies of the material and/01· ESI as Confidential Material. M11te1·lals and/or ESI 

designated as Confidential Material after copying and/or 1-eproduction shall be fully su~ject to tills 

Protective Order as If they had hccn Initially so designated. 

Use of Conftdontinl Material I 

5, Except upon the prior written consent of the designating party, Confidential 

Material shall be used .solely in connection "'.Ith thh1 action and may be disclosed solely in 

acco1-dance with the te1·ms of this Protective- Order, except that nothing shall prevent any person 

from making use of any lnfo1mation designated as Confldentlal Material if such infonnation: 

a. was lawfully in his or her possession prior to receipt of this Protective Order 

and not subject to any other obligation to keep such m11terisls confidential, 

p1·ovided, however, that info1·matlon exchanged by the parties dul'lns the 

investigation of the insurance clalins at Issue in this action may be 

designated as Confidential Mate1·l~I on a going-fo1·wa1·d basis and made 

subject to the 1·estl'ictlons of this Paragraph 5 If such previously exchanged 

information is designated as Confidential Infonnation during discovery in 

this action; 

b. was 01· becomes available to the public lh1·ough no fault of a l'C(."eiving JJ8}1y; 

c, was oris lawfully obtained fl-om a source notsi1bJe.ct to this P1·otectlve Order 

and not subject to any other obligation to keep such matorials confidential; 

or 

d, Is exempted from the ope1·atlon of this P1·otectlve 01'Cie1· by written consent 

of all pal'tics, 

s 
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6. With the exception of the Cou11, court pct'Sonnel, cou1t t·epoatel's, and 

1-eprescntativcs of the designating pa1ty, access to Confidential Matel'ial shall be limited to: 

u. counsel to the paL'ties and thel~ legal associates, pal·alegals, clea'icnJ, suppoa1: 

staff, and 01·ganizations/individuals 1·etained by counsel to provide litigation 

support se1·vlces in this action.and the einployees of those organliations; 

b. a pa1ty 01· a party's pt-esent and formea· officers, directo1·s1 and employees; 

c. any entity 01· autho1·izcd 1·epresentative of such entity to whom a pal'ty has a 

statutory, contractual, or other legal obligation to report or cooperate 

concerning this action, including but not limited to auditors, ae<:ountants, 

insul'ers, or 1·e-insurc1·s, etc,; 

d. a·etained consultant& 01· expe1ts a11d their einployees In accordance with the 

pa-ovisions of Paragraph 7 below, 01· other p1·ocedure.s as may be agreed upon 

among all patties; and 

e. suoh othe1· persons who the parties may designate by waitten ag1·eement or 

by CoLHt Orde1·, permitting additional disclosw·e. 

7. Confidential Material shall not be disclosed to any pea-son unde1· Pa1·agt'Bph 6 above 

unless and until: 

a. for pul'poses ofSubparagraphs 6(a), (b), (c), and (e) above, such pe1·son has 

been advised of the existence of this Protective 01·de1· and has been 

inst1·ucted that he 01· she is bound by Its te1·ms; or 

b, for purposes of Subparag1·aph 6(d) above, such pcl'son has been shown a 

copy of this P1'0tective Order and has ag1·ecd in wl'itlng, to be bound by its 

terms. The executed certlticatlons set fo1th in this subparagraJ>h a1·e not 
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1·equlrc~ to be provided to the opposing pa1'ly In this action. The written 

agreement/certification shall be as follows: 

Non-Disclosure Ag1·cc1neu1 

My n11me · is ______________ .. My 

address is ......,...,,...,,,..----,--c-:----~-.,....,..-· I certify that I 
have read and fully underatand the terms and provisions of the Stipulated 
Protective Order that has been entered by the Cou1t in the lawsuit styled 

· Ax/all Corpon,tlon and Westlake Chemical Corporation v. Notional Union 
Fire lnsul'ance Company of Pittsburgh, Pa.,· Allianz Global Risks US 
Insura11ce Company,· ACE American lnaul'ance Company,· Zul'lch American 
insurance Company,· Great Lakes Jnsi,ronce SE; XL lnsuranco America, 
Inc._,' Genel'OI Sacurll)I Indemnity Compan)J of Arizona,· Aspen Insurance 
UK Limited,· Navigators Management Company, Inc.,· ll'onshore Specialty 
lnsu1·ance Company,· Validus Speclolty Unde1·wrltlng Se,-vlces, Inc.; and 
HDI-Gerllng America Insurance Co111p<1nyi Civil Action No. l 9-C-S9; 
ponding in the Circuit Court of Marshall County, West Virgjnla, Business 
Court Division. I am aware that upon the Issuance of u final order I will 
comply with Paragraph 21 of tho Stipulated Protective Order. 

I agree lo comply fully with the terms of the Stipulated Protective 
Order. I will nol disclose any Confidential Material In any form to any 
person od1er than those exp1-essly authorized under the Stipulated Protective 
Order, and I will not use any Confidential Mate1ial for any purpose other 
than In connection with the p1'011ecution or defense of this action. This 
pledgo applies to all Confidential Matcrhd, whether all'eady disclosed to me, 
or disclosed to me in lhc future, and also applies to copies, notes, extracts, 
or any <>thcr matorlal11 I p1-cparo based upon Contidontial Material. I 
understand that violation of the Stipulated Protective Orde1· or of this 
Ag1·eement may be subject to sanctions by the Court. 

l also agree to be bound by the te1·ms of the Stipulated Protective 
Order with l'CSpect to any inadvc1tent p1'0ductlon of privileged materials or 
mato1ial11 l!Ubject to tho pl'otectlon of tho work-product doctrine. Isl __________ _ 

Date: __________ _ 

8. The designation of any doouments1 information, or ESJ as CONFIDENTIAL shall 

not preclude any party fl'om showing such Confidential Mate.l'lal to any pe1·son who appears as the 

autho1· 01· as an addt'eSsee 01· rccipiant on tho face of the documents, lnfo1•matlon, or ESJ, or who 
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appeat'S as a witness in this action in a deposition 01· al tl'ial, or who has hccn provided with the 

documents, information, or ESJ thel'ein by the designating pa1ty pursuant to Parag1·aph 6. 

9. Confidential Material may be used In connection with the deposition of any pel·son 

in this action1 provided th~t the deponent, if not othe1·wise obligated under this Protective 01'Clc1·, 

is inf01·med of tho rcquh-emenlS of this Order. All deposition testimony concerning Confidential 

Material shall itself be conslde1·ed Confidential Matcl'ial along with any deposition exhibits 

containing Confidential Mate1·ial, and the t1·anscript, 01· po1tions thereof, shall be stamped 

°CONFIDENTIAL." 

1 0, Any pa1ty may approp1·lately designate a transcrlpt, or portions of the transcl'lpt, of 

deposilions or hearings as containing Confidential Matel'ial using the designation procedm-es set 

fotth above, provided that w1·itten notice of such designation Is given to .the othe1· party within 

fou11een (14) days afte1• 1·eceipt of the transcript. Following such noti0e1 lite patties shall confer as 

to d1e most convenient way to effect such designations. 

11. Absent consent by the designating party, in the event that counsel for any party 

decides to tile with the Coul't any pleadings, motions, bl'iefs1 or other papers which contain or make 

reference to Confidential Mate1·ial1 such papers shall be flied under seal or submitted to the Cou11 

In such ma11ne1· as Is agt•eed upon by the pat-ties hc1-cto (01· 01·de1·ed by tho Court) with a statemt1nt 

on the cover of any such mate1·lal identifying that Confidential Material subject to this Protective 

Order Is contained within. All such material shall be accepted by the Cou11 for tiling and shall be 

maintained scpaa·atc fi-om the public records in this action and shall bo rolcascd only upon further 

Orde1· of the Cou11. Whore possible, only confidential po1'tions of the filings with the Coutt shall 

be tiled under seal. The failure by the designating p111·ly to file any Contidential Material with the 
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Court undea· seal in no way alters or waives the protected and confidential nature of said material1 

which 1-emains subject to the 1·eat1·ictions and limitations set fot1h In this Pl'otectivu Order. 

l2. A patty's compliance with the terms of this Protective Orde1· shall not opea·ate as an 

admission that any particular material is, or is not1 confidential. 

13. Nothing in this Protective Order shall prevent any party fi•om using 01· disclosing, 

in any manner it chooses, material that it has Itself designated as Confidential Mattwial. 

14. A designating pa1ty shall make good~faith designations as Confidential Matea•lal 

documents, Information, or · other tangible items the public disclosu1-e of which It reasonably 

believes would 1·esult Jn the dlsclosu1-e oftl'llde secrets, pl'opl'ietary matel'ial, 01· other confidential 

business 01· personal information. In the event that the 1·eceiving pa1ty disag1-ees with the 

designation by the de.cilgnatlng pa1·ty of any information as Confldentlal Material, the pa1·ties shall 

fil'st try to 1·esolve such dispute on an lnfoa•mal basis, If the pa1ties cannot resolve the dispute, the 

receiving party may challenge the designation of Confidential Mate1·ial by motion to the Court, 

No party shall reveal another party's designated Confidential Mate1·ial except in accordance with 

this Pl'Otectlve 01-de1't until such time 11s the designation h11s been withdrawn, either voluntarily by 

the designating party, or pu1-suant to an order of the Court. 

Privileged and Protected Information 

IS, Pursuant to West Virginia Rule of Evidence 502(d) and the Stipulated Ordei· 

Conceming Document Production and Inspection Protocol entel"ed in this Action, the production 

of information, documents, or BSI that Is pdvlleged or p1·otected in whole or in part, whether said 

production was lnadvenent or otherwise, is not a waiver of privilege 01· pt•otection f1·om discovery 

in this case, s~1bject to compliance with the 1-equh'einents of l'aragraphs 17 and l 8 herein, 01· in any 

other federal or state pl'ooeeding. J7u11he1·more, t'Cgardlcss of the steps taken to prcvont dlsclosure1 

9 

;. 



if a pa1ty produces info1·mation that it later discove1·s to be p1'ivllcged 01· othe1wlse p1·0teoted from 

dlsofosua·e, the pa1ty receiving the p1·ivlleged or pl'otected info1•mation may not argue that the 

pt'Oducins party failed to take 1-easonable steps to prevent p1'0ductio11 of the privileged or pt'Otected 

materials. 

l6. Jf a l'eccivlng party discovers that it Is in 1·eceipt of a document or ESI that it 

reasonably believes contains Privileged Infol'mation, it shall notify the producing party, and 

identify the document in question, within ten (10) busines.1 days of such discovery. 

17. Upon dlscove1·y by II producing party (whether by notice fi'om the receiving party, 

01· otherwise) that it did produce, or may have produced, Pl-lvlleged Information, the producing 

party shall, within ten ( I 0) business days of such ·discovery, request the 1-eturn of such Privileged 

Information by sending a written notification ("Clawback Lotte!'") to the 1-ecclvlng pa1-ty, which 

shall Identify the documents 01· ES[ in question by Bates number or othe1wise and the basis on 

which the privileged information should have been withheld from p1'0ductlon. The requi1-ements 

In this pa1'8graph apply equally to instances in which a producing party ~lscovers dudng a 

deposition d1at It did 01· may have p1·oduoed Privileged lnfo1·matlon. For purposes of this Order, 

11dlscovery" shall mean "actual notice." Pt·oduction of Privileged Information alone is insufficient 

to constitute actual notice. 

18. Upon receipt of a Clawback Lettet·, the 1-eceiving party shall, within ten (10) 

business days, eithe1-: (1) 1-eturn or destroy, at tile option of the producing party, all copies and/or 

reproductions and/ol' summaries of the Inadvertently produced plivilegcd or protected material, 

and provide written notice to the producing patty confirming the retu1·n 01· dcst1·uctlon of the 

material., or (2) notify the producing pa,·Ly that it disputes the application of the privilege 01· 

protection asserted. If the application of the asserted privilege or protection Is disputed by the 
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1·eceiving ·pa11y, within ten (IO) buslncs~ days (hel'eofter, the pl'oduclng patty may file a motion 

seeking to establish the application of the asserted privilege or protection. If lhe producing party 

does not tile a motion within ten ( I 0) business days of the receiving party disputing the appUcation 

of the asserted privilege 01· protection, the assertlcn of privilege or p1"0tectlon wlll be deemed 

withd1·awn. Unlit the disputed assertion of privilege 01· protection Is wJthdtllwn 01· is resolved by 

the Cout1, the receiving parties shall keep the disputed material in a secure location and not use it 

for any put·pose. The fact· that the document and/01· P.SI was pi·oducod in discovery shall not 

constitute, nor be argued to constitute, a waiver of the privilege or pl'otection. If the Court upholds 

the application of the assot'ted privilege and/or protection, the receiving party shall, within ten (10) 

business days of the Court's t'Uling, 1·etum 01· destroy, at the option of the pt'oduclng pa1ty, all 

copies and/or reproduction.'! and/or summaries of the Inadvertently produced privileged or 

pl'otected material, and provide written notice to the producing party conftnnlng the 1·eturn 01· 

dest,:uction of the matea·ial, 

Other Matters 

19. Nothing in this Protective Orde1· shllll requh·e the production of' information or 

documents that are p1ivllcged or otherwise J)l'otectcd from discove1-y. Participation in this 

agreeinent is not a waiver by any pa1·ty of any l'ights, privfleges, or protections, 

20, Nothing In this Protective O1-de1· shall opet·ate as an admission that any particular 

document or Item of info1·mation is, or ls nolt admissible in evidence at tbe trial of this action. 

21. Within ninety (90) days afior the conclusion of this lotion (Including any appeal), 

the parties shall destl.'O)' all Confidential Material 01· return it to the producing pa1·ty. and1 t\nther, 

each party shall certify to the other pa&1ies that such destruction or l'eturn has been completed. 

Notwithstanding the fo,·egolng, the receiving party and their counsel may retain for their &l'chlve.~: 
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(a) copies of all pleadings, affidavits, decla1·atlons1 briefs, memoranda, expert repo1ts, exhibits, and 

all other papers filed 01· served in this action; (b) transcripts of all testimony taken at any 

depositions, hearings, or trial (with exhibits); (c) all of Its own work product genet·ated In 

connection with this action: and (d) one set of Confldentlal Material for regulatory or 

administrative purposes, subject to maintaining the contidentlality of all retained material pursuant 

to this Order. 

22. This Pmtcctivc 01-dcr shall not affect the rights or obligations of the potties with 

a·espect to matters not specifically add1-essed· In this Protective Ordel'. The provisions of this 

Protective 01·der shall 1~mafn in f\llJ force and effect following the conclusion of this action unless 

waived by the written consent of the party that designated matcl'lal as Confidential Material un~cr 

the terms of this Protective Order, This Cou1t shall retain Jurisdiction ove1· the parties and recipients 

o~ any Confidential Material for enforcement of the pl'ovisions of this Protective 01-de1· following 

termination of this action, 

23. Nothing in this Protective Order shall prejudice the right of any party to seek, at 

11ny time, a further modltication of this ag1·eement. 

24. This Stipulation cen be exeouled in counterpa11s. 
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