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ASSIGNMENT OF ERROR 

The circuit court erred in failing to grant the Petitioner's pretrial motion to 
dismiss the malicious assault count of the indictment for the reason that it did not 
allege "intent to maim, disfigure, disable or kill," since said intent is an essential 
element of the offense. 

STATEMENT OF THE CASE 

The Petitioner Timothy R. Maichle was tried by jury and convicted in Fayette County 

circuit court of the offenses of "attempted murder in the second degree" in violation of W.Va. 

Code§§ 61-11-8 and 61-2-1, "malicious assault" in violation of W.Va. Code§ 61-2-9, and "third 

offense domestic battery" in violation of W.Va. Code§ 61-2-28(d). A.R. 557-58, 654-59, 675-

77. Petitioner was sentenced to one to three years for the attempted second degree murder, four 

to ten years for malicious assault, and one to five years for the domestic battery. A.R. 604-05, 

675-77, 678-83. The sentence for malicious assault was increased from the normal two to ten 

years to four to ten years as the result of a recidivist proceeding on that count of conviction 

pursuant to W.Va. Code§§ 61-11-18 and 19. A.R. 604-05, 662-64, 680-81. All sentences were 

imposed consecutively by the circuit court resulting in an effective sentence of six to eighteen 

years. A.R. 604-05, 675-77, 680-81. 

The Petitioner was indicted on May 11, 2021 . A.R. 609-10. On June 8, 2021, the 

Petitioner filed a "Motion To Dismiss Count 2" of the indictment, that being the malicious 

assault count. A.R. 612. Petitioner argued, among other things, that the indictment was deficient 

as to Count Two "because the element of 'intent to maim, disfigure, disable, or kill' is not 

present in Count 2" and that the "statutory requirements of malicious assault are not met by the 

language contained in Count 2 of the indictment." A.R. 612. Count Two of the indictment read 

as follows: 

And the Grand Jurors, upon their oaths aforesaid, do further present that 
TIMOTHY R. MAICHLE, or about the 9rn day of September, 2020, in the said 
County of Payette, committed the offense of "malicious assault" in that he did 
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unlawfully, intentionally, feloniously, and maliciously wound Amanda Maichle, 
by pushing her from a moving motor vehicle, against the peace and dignity of the 
State. 

A.R. 609. The malicious assault and unlawful assault statute reads as follows: 

If any person maliciously shoots, stabs, cuts or wounds any person, or by any 
means cause him or her bodily injury with intent to maim, disfigure, disable or 
kill, he or she, except where it is otherwise provided, is guilty of a felony and, 
upon conviction thereof, shall be punished by confinement in a state correctional 
facility not less than two nor more than ten years. If the act is done unlawfully, 
but not maliciously, with the intent aforesaid, the offender is guilty of a felony 
and, upon conviction thereof, shall either be imprisoned in a state correctional 
facility not less than one nor more than five years, or be confined in jail not 
exceeding twelve months and fined not exceeding $500. 

W.Va. Code§ 61-2-9(a). Absent from Count Two of the indictment was the language "with 

intent to maim, disfigure, disable or kill." 

The State filed a response to the motion to dismiss Count Two. A.R. 614. The State 

argued that malicious assault could be committed one of two ways. "First, if a defendant 

maliciously shoots, stabs, or wounds any person." A.R. 616. Second, it can be violated "if a 

defendant maliciously and by any means causes another person bodily injury with the intent to 

maim, disfigure, disable or kill." A.R. 616. It was the position of the State that as long as the 

indictment alleged that the Petitioner maliciously wounded Amanda Maichle it was not 

necessary that the indictment allege intent to maim, disfigure, disable or kill. 

A hearing on pretrial motions was held on June 29, 2021. A.R 62. The motion to dismiss 

Count Two of the indictment was argued by the parties. A.R. 80-84. The State argued that 

Count Two was sufficient because the element of "intent to maim, disfigure, disable or kill" was 

not necessary as long as the indictment alleged that the accused maliciously wounded the victim. 

A.R. 81-83. The circuit court erroneously agreed with the State and denied the motion to dismiss 

Count Two. A.R. 84. An order denying the motion and agreeing with the reasoning of the State 
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was entered on July 14, 2021. A.R. 620. The court again denied the motion to dismiss Count 

Two in a post-trial order. A.R. 655. 

Petitioner's jury trial commenced on August 18, 2021. A.R. 97. While the court was 

taking up preliminary trial matters the Petitioner moved the court to reconsider its earlier ruling 

not dismissing Count Two because of the missing "intent to maim, disfigure, disable or kill" 

language. AR. 112. The State made the same argument that "intent to maim, disfigure, disable 

or kill" was not a proper element of malicious assault as alleged in Count Two of the indictment. 

AR. 113. The court once again agreed with the State. A.R. 114. 

The evidence at trial is not essential to the legal issues presented in this appeal, but 

briefly was as follows. The Petitioner and his wife Amanda Maichle were riding on Route 60 in 

Fayette County on September 9, 2020. A.R. 372-77. The Petitioner was driving, and his wife 

was in the front passenger seat. AR. 375. They were arguing. A.R. 377-81. Mrs. Maichle 

asked the Petitioner to stop the vehicle and let her out. A.R. 380. He slowed down the vehicle. 

AR. 381. She unbuckled her seat belt, turned her body toward the car door. A.R. 381. Mrs. 

Maichle testified the Petitioner then pushed her out the door. AR. 381-82. The Petitioner 

maintained that she jumped from the vehicle in an audio statement that was played for the jury 

and came into evidence. AR. 686-87 (Defendant's Exhibit 15 digital audio file on disk at AR. 

711.). Mrs. Maichle was severely injured by falling from the vehicle and by having her legs run 

over by the right rear wheel of their vehicle. A.R. 383-85. A paramedic testified that he 

believed she may have said she jumped from the vehicle. A.R. 419-20. At Charleston Area 

Medical Center Mrs. Maichle stated that she jumped from the vehicle. AR. 231, 236-38, 255, 

258, 715, 725, 727, 738. On September 28, 2020, she gave a statement to police indicating that 
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the Petitioner pushed her out of the vehicle but that she was not sure if he did it intentionally. 

AR. 385-86. 

Over the objection of the Petitioner, and after rejecting the proposed instruction of the 

Petitioner, the circuit court gave the State's jury instruction that did not include the element of 

intent to maim, disfigure, disable or kill for either malicious assault or unlawful assault. AR. 

488-95,514-16,643-646. 

The jury returned a verdict of guilty on the malicious assault count and the third offense 

domestic battery charge, but only convicted the Petitioner of the lesser included offense of 

attempted second degree murder. AR. 557-58, 654-56, 675-77. The State filed a second 

offense recidivism information pursuant to W.Va. Code§§ 61-11-18 and 19 seeking to double 

the minimum sentence for the most serious of the Petitioner's convictions., that is, the malicious 

assault count. AR. 662. The Petitioner filed a motion for a new trial. AR. 666. That motion 

sought a new trial, for among other reasons, because the language "with intent to maim, 

disfigure, or kill" was missing from Count Two of the indictment. A.R. 666-67. The State filed 

a response to the motion for new trial. AR. 668. The State advanced the same argument as 

before noting that the court twice before heard the Petitioner's argument regarding Count Two 

and rejected it on both occasions. AR. 669. 

The Petitioner was arraigned on the recidivist information. AR. 567. He admitted that 

he was the same person convicted of the predicate felony offense. AR. 576. A sentencing 

hearing took place on October 4, 2021. A.R. 580. During this hearing the Petitioner once again 

argued the motion to dismiss Count Two because of the missing language concerning "intent to 

maim, disfigure, disable or kill." AR. 587-88. The State again argued that that language was 

not an element of malicious assault as charged and the court once again agreed and denied the 
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motion for new trial. A.R. 588-90. Based upon the recidivist information the court doubled the 

minimum sentence for malicious assault, from two to ten years to four to ten years 

imprisonment. A.R. 604-05. The court then imposed a sentence of one to three years for 

attempted second degree murder, four to ten years for malicious assault and one to five years 

imprisonment for third offense domestic battery, with all sentences to be served consecutively. 

A.R. 604-05, 675-77, 680-81. 

The circuit court entered a final order denying the motion for new trial and sentencing the 

Petitioner on October 20, 2021. A.R. 678. In this order the court again adopted the reasoning of 

the State that intent to maim, disfigure, disable or kill was not a necessary element of malicious 

assault and set forth the sentence as described in the above paragraph. It is from this final order 

of the circuit court that the Petitioner brings this appeal. 

The Petitioner is not asserting any issues or errors with regard to his convictions or 

sentences for attempted second degree murder or third offense domestic battery. The Petitioner 

is also not asserting any error with regard to the recidivist proceeding or his sentence for 

malicious assault. As set forth above in the Assignment of Error, the Petitioner is only alleging 

error with regard to his indictment and conviction for malicious assault. 

SUMMARY OF ARGUMENT 

The circuit court erred when it denied Petitioner's pretrial motion to dismiss Count Two 

of the indictment that alleged malicious assault because it did not contain the essential element of 

the "intent to maim, disfigure, disable or kill." At least five West Virginia cases are directly on 

point and stand for the proposition that "intent to maim, disfigure, disable or kill" is an essential 

element of this offense. State v. Combs, 166 W.Va. 149,151,280 S.E.2d 809, 810 (1980); State 

v. Stalnaker, Syl. Pt. 3, 138 W.Va. 30, 76 S.E.2d 906 (1953); McComas v. Warth, 113 W.Va. 
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163, _, 167 S.E. 96, 96-97 (1932, rehearing denied 1933); State v. Taylor, Syl. Pt. 3, 105 W.Va. 

298, _, 142 S.E. 254,256 (1928) and State v. Meadows, 18 W.Va. 658, 668-69 (1881). There 

are no cases holding otherwise. Even the stock instructions of both the West Virginia 

Prosecuting Attorneys Institute and West Virginia's Public Defender Services provide that the 

jury must be instructed that intent to maim, disfigure, disable or kill is an element of malicious 

assault. See Exhibits C and D attached, respectively. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Petitioner requests a Rule 19 oral argument, as counsel believes that a Rule 19 oral 

argument would be helpful to the Court and this case presents a fundamental question of what 

the elements are of a commonly prosecuted statute. The interpretation of the elements of 

malicious assault by the circuit court, that is the subject of this appeal is inconsistent with settled 

law as to how this statute has been understood in case law from at least 1881 to the present. 

Furthermore, the circuit court's decision as to the elements of malicious assault is inconsistent 

with the stock jury instructions of both West Virginia Public Defender Services and the West 

Virginia Prosecuting Attorneys Institute that are used on a daily basis in circuit courts throughout 

West Virginia. 

ARGUMENT 

The circuit court erred in failing to grant the Petitioner's pretrial motion to 
dismiss the malicious assault count of the indictment for the reason that it did not 
allege "intent to maim, disfigure, disable or kill," since said intent is an essential 
element of the offense. 

STANDARD OF REVIEW: This Court's standard ofreview concerning a motion to 
dismiss an indictment is, generally, de nova." State v. Grimes, Syl. Pt. 1,226 W.Va. 411, 701 
S.E.2d 449 (2009); State v. Johnson, Syl. Pt. 1,219 W.Va. 697,639 S.E.2d 789 (2006) and State 
v. Miller, Syl. Pt. 2, 197 W.Va. 588,476 S.E.2d 535 (1996). 
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The issue presented is straight forward. Do all convictions for malicious assault under 

W.Va. Code§ 61-2-9(a) require the element of"intent to maim, disfigure, disable or kill" to be 

included in the indictment? The court below ruled in the negative. The Petitioner, history, case 

law, and the statute itself disagree. Code§ 61-2-9(a) in reads as follows: 

If any person maliciously shoots, stabs, cuts or wounds any person, !l! by any 
means cause him or her bodily in jurv with intent to maim, disfigure, disable 
or kill, he or she, except where it is otherwise provided, is guilty of a felony and, 
upon conviction thereof, shall be punished by confinement in a state correctional 
facility not less than two nor more than ten years. If the act is done unlawfully, 
but not maliciously, with the intent aforesaid, the offender is guilty of a felony 
and, upon conviction thereof, shall either be imprisoned in a state correctional 
facility not less than one nor more than five years, or be confined in jail not 
exceeding twelve months and fined not exceeding $500. [ emphasis added] 

It was the position of the State and the ruling of the circuit court that there are two ways 

of indicting and violating under this statute. The first is by the State indicting that the accused: 

• maliciously shoots, stabs, cuts or wounds any person. 

In the present case the State only alleged that the Petitioner maliciously wounded Amanda 

Maichle. This is how the Petitioner was indicted. A.R. 514-16, 609. The second way of 

violating and indicting under this statute according to the State and the circuit court is if the 

accused: 

• by any means cause ... bodily injury with intent to maim, disfigure, 
disable or kill. 

The question then is whether the "intent to maim, disfigure, disable or kill" is an essential 

element of malicious assault even when the defendant is accused of maliciously shooting, 

stabbing, cutting or wounding the victim, or whether when a defendant maliciously shoots, stabs, 

cuts or wounds a person no such intent is necessary to qualify as the felony of malicious assault, 

and therefore the indictment need not allege any such intent. 
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A. The lesser included offense. 

In addition to the history and case law concerning this statute set forth below, there is a 

profound problem with the State's and circuit court's interpretation of this statute presented by 

the statute itself. W.Va. Code§ 61-2-9 is titled "Malicious and unlawful assault; assault; battery; 

penalties." The second sentence of subsection (a) of§ 61-2-9, which is block quoted in its 

entirety above, provides that "[i]f the act is done unlawfully, but not maliciously, with the intent 

aforesaid, the offender is guilty ... " of the lesser included felony of unlawful assault. Obviously, 

the difference between the lesser included offense of unlawful assault and malicious assault is 

that malicious assault requires the element of malice, while unlawful assault does not. That is 

why it is a lesser included offense. Lesser included offenses, by definition, "are composed of 

some, but not all, of the elements of the greater crime, and [do] not have any element not 

included in the greater offense," in this case, malicious assault. Black's Law Dictionary, 5th Ed., 

definition of "lesser included offense." In no case can a lesser included offense contain any 

additional elements that are not present in the greater offense. In all cases a person who is guilty 

of the greater offense of malicious assault must logically also be guilty of unlawful assault. This, 

however, presents a problem to the State's and circuit court's position as to the elements of 

malicious assault. The second sentence of§ 61-2-9(a) block quoted above also provides that in 

order to be guilty of the lesser included offense of unlawful assault a person must act "with the 

intent aforesaid." The only "intent" that is "aforesaid" in the first sentence of§ 61-2-9(a) is the 

"intent to maim, disfigure, disable or kill." That means that all persons that are guilty of 

unlawful assault must have the "intent to maim, disfigure, disable or kill." Therefore, even if an 

accused "maliciously shoots, stabs, cuts or wounds" a person he must have the "intent to maim, 

disfigure, disable or kill." Otherwise, the lesser included offense of unlawful assault would have 

an element not necessarily present in the greater offense of malicious assault, and it would be 
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possible to be guilty of the greater offense of malicious assault without necessarily being guilty 

of the lesser included offense of unlawful assault. The inescapable conclusion is that all 

indictments and convictions for both malicious assault and its lesser include offense of unlawful 

assault require the element of "intent to maim, disfigure, disable or kill." 

B. History of the malicious assault statute. 

West Virginia's malicious assault statute can be traced back to the British Offences 

Against the Person Act of 1828. 9 George IV, chapter XXXI [31], section XII [12]. See State v. 

Gibson, 67 W.Va. 548, _, 68 S.E. 295, 295-96 (1910); State v. Coontz, 94 W.Va. 59, _, 117 

S.E. 701, 703 (1923) and Harris v. Commonwealth, 150 Va. 580, 583, 142 S.E. 354, 355 (1928). 

For the convenience of the Court a copy of this 1828 British statute is attached to this brief as 

Exhibit A. The pertinent language appears in section XII [12] on pages 103-04 and reads as 

follows: 

And be it further enacted, That if any Person unlawfully and maliciously shall 
shoot at any Person, or shall, by drawing a Trigger, or in any other Manner, 
attempt to discharge any Kind of loaded Arms at any Person, or shall unlawfully 
and maliciously stab, cut or wound any Person, with Intent, in any of the Cases 
aforesaid, to maim, disfigure, or disable such Person, or to do some other 
grievous bodily Harm to such Person, or with Intent to resist or prevent the lawful 
Apprehension or Detainer of the party so offending ... shall be guilty of felony 
.... [ emphasis added] 

The plain language of this British statute expressly provides that the malicious wounding of a 

person requires the element of intent to maim, disfigure or disable in order to be a felony. 

By 1860 the language from the 1828 British statute was adopted by the Commonwealth 

of Virginia. By that year the Virginia malicious assault statute read as follows: 

If any free person maliciously shoot, stab, cut or wound any person, or by any 
means cause him bodily injury, with intent to maim, disfigure, disable or kill, he 
shall, except where it is otherwise provided, be punished by confinement in the 
penitentiary not less than one, nor more than ten years. 
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Va. Code 1860, chapter CXCI [191], section 9. See Harris v. Commonwealth, 150 Va. 580,583, 

142 S.E. 354, 355 (1928). For the convenience of the Court a copy of this 1860 Virginia statute 

is attached to this brief as Exhibit B. The pertinent language appears in section 9 on page 784. 

This Virginia statute is in all relevant respects identical to the present West Virginia Statute. 

West Virginia separated from Virginia in 1863. The West Virginia Constitution provided 

in Article VIII, § 13 that laws in effect on the adoption of the Constitution remained the law of 

West Virginia. Thus, the Virginia malicious assault statue became the law of West Virginia. 

By 1881 what was the Virginia malicious assault statute was now located in what was 

Section 9 of Chapter 144 of the West Virginia Code and read as follows: 

If any person maliciously shoot, stab, cut or wound any person, or by any means 
cause him bodily injury, with intent to maim, disfigure, disable or kill, he shall . .. 
be punished by confinement in the penitentiary not less than two nor more than 
ten years. 

Once again, the statute for all relevant purposes was identical to today's version and the earlier 

Virginia statute. In 1881 this Court decided the case of State v. Meadows, 18 W.Va. 658 (1881 ), 

that involved a shooting, in which the statute was quoted and interpreted with regard to the very 

same issue that is now before this Court in the present appeal. Id. at 660. The Meadows Court 

expressly ruled with regard to the malicious assault statute that: 

The essence and gist of the statutory offence is the intent with which the act may 
be done. If any of the acts be done, the party may be liable as for a common law 
offence, but without the intent, as laid down in the statute, there could be no 
conviction under the statute. The intent mentioned in the statute must be "to 
maim, disfigure, disable or kill," not any other intent. Under this statute proof of 
intent to rob, to commit a rape, or any other offence known to the law except to 
"maim, disfigure, disable or kill," would not satisfy the terms of the statute .... 
[ A ]ccording to the express language of both the sections of this statute, the 
prohibited acts must be committed with "intention to maim, disfigure, disable or 
kill." 

Id. at 668-69. The Meadows Court continued: 



A person might do any of the acts with intent to do less bodily harm than to 
"maim. disfigure, disable or kill," which are made felony; and under these 
instructions, be convicted of felony for a mere misdemeanor. 

Id. at 669. What the Meadows Court was saying is that maliciously shooting, stabbing, cutting or 

wounding a person is only a misdemeanor without the "intent to maim, disfigure, disable or kill." 

The Meadows decision is directly on point and makes it clear that the element of the "intent to 

maim, disfigure, disable or kill" is an essential element of all malicious assault cases and the 

defendant must be indicted accordingly. 

From the time of the Meadows decision in 1881 to the present, the West Virginia 

malicious assault statute was amended in 1882, 1978, 2004, 2014 and 2017. None of these 

changes affect the issue before this Court. W.Va. Code§ 61-2-9(a) now reads, [i]f any person 

maliciously shoots, stabs, cuts or wounds any person, or by any means cause him or her bodily 

injury with intent to maim, disfigure, disable or kill, he or she, except where it is otherwise 

provided, is guilty of a felony .... " There has been no relevant substantive change since 1881. 

The only changes are the adding the feminine pronouns "her" and "she" and putting the letter "s" 

at the end of the words "shoot," "stab," "cut," and "kill." The offense of "malicious assault" is 

sometimes referred to as "malicious wounding" in the case law and in this brief and the lesser 

included offense of "unlawful assault" is sometimes referred to as "unlawful wounding." 

In State v. Taylor, 105 W.Va. 298, 142 S.E. 254 (1928) this Court revisited the issue of 

the intent necessary to violate the West Virginia malicious assault statute then still located at 

section 9 of chapter 144 of the Code. While this case dealt with a conviction for the lesser 

included offense of unlawful wounding under the statute, it involved the same issue of the intent 

necessary to be convicted. If intent to maim, disfigure or disable is an element of the lesser 

included offense it would also have to be an element of the greater offense of malicious assault. 
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The indictment indicated and the jury was instructed that intent to maim, disfigure, disable or kill 

was necessary to convict. The issue before the Court was whether there must be intent to 

permanently maim, disable or disfigure. State v. Taylor, 105 W.Va. at_, 142 S.E. at 256. This 

Court answered this question in the affirmative. State v. Taylor, Syl. Pt. 3. The Taylor case 

stands for the proposition that not only do all indictments for malicious assault and the lesser 

included offense of unlawful wounding require the "intent to maim, disfigure, disable or kill," 

but that that intent must be to do so permanently. 

While only persuasive authority, there is a Virginia case that deals with the same issue of 

the intent required for a conviction under the then existing Virginia maiming act. In Harris v. 

Commonwealth, 150 Va. 580, 142 S.E. 354 (1928) the Supreme Court of Appeal of Virginia 

traced its statute back to the British statute, 9 George IV, chapter 31, section 12 from 1828, the 

same statute that is the source of the wording of the present West Virginia malicious assault 

statute. Harris v. Commonwealth, 150 Va. at 583, 142 S.E. at 355. At the time of the Harris 

case the Virginia statute read as follows: "If any person maliciously shoot, stab, cut or wound 

any person, or by any means cause him bodily injury, with intent to maim, disfigure, disable, or 

kill," he shall be guilty of a felony. Id. This is in all relevant respects identical to the present 

West Virginia malicious assault statue. In discussing the history of the Virginia statute, that was 

for all practical purposes the same as the current and historical West Virginia statute, the 

Virginia Supreme Court opined: 

The true purpose and meaning of the statute was doubtless conceived to be to 
define and punish as felonies those acts which had theretofore been considered 
misdemeanors only in those cases where it also appeared that there was felonious 
intent to maim, disfigure, disable or kill. However this may be, we find no 
sufficient reason for departing from a rule which has been so long established. It 
should cause no failure of justice if those engaged in criminal prosecutions are 
properly careful in drawing indictments, for in the very same clause of the statute 
it is provided that if the assailant shall cause any person bodily injury, with the 
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same intent, it constitutes a similar crime. This indictment is too narrow in its 
terms to include as a felony the bruise which was in fact inflicted upon Collins by 
the accused. If the indictment had also charged that the assault and bodily injury 
were done maliciously with the felonious intent to maim. etc., the evidence would 
have been sufficient to support the conviction of felony. 

Harris v. Commonwealth, 150 Va. at 585, 142 S.E. at 355. It is plain from this Virginia case that 

the court believed it was the "intent to main, disfigure, disable or kill" that converted what would 

otherwise be a misdemeanor into a felony based upon the same statutory language as the West 

Virginia law. 

This Court in the case of McComas v. Warth, 113 W.Va. 163, 167 S.E. 95 (1932, 

rehearing denied 1933) quoted with approval the statement of the Virginia Supreme Court in 

Harris v. Commonweath case, supra, with regard to the Virginia statute that was identical to 

W. Va. Code § 61-2-9, as follows. "The true purpose and meaning of such act was doubtless 

conceived to be to define and punish as felonies those acts which have theretofore been 

considered misdemeanors only in those cases where it also appeared that there was the felonious 

intent to maim, disfigure, disable, or kill." McComas v. Warth, 113 W.Va. at_, 167 S.E. at 96-

97. The McComas Court continued: "To support a finding of unlawful wounding under our 

statute, [ § 61-2-9] above cited, there must be intent to produce a permanent disability or 

disfigurement." Id, citing State v. Taylor, supra. Since unlawful wounding or assault is a lesser 

included offense of malicious assault, logically the "intent to maim, disfigure, disable or kill" 

must also be an element of malicious assault. 

In 1953 this Court decided State v. Stalnaker, 138 W.Va. 30, 76 S.E.2d 906 (1953). 

Syllabus point 3 reads as follows: 

To support a finding of unlawful wounding under Section 9 of chapter 144 of the 
Code [Code, 61-2-9], there must be intent to produce a permanent disability or 
disfiguration." [Brackets in original quote] 
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Although logically "intent to maim, disfigure, disable or kill" must be an element of malicious 

assault if it is an element of the lesser included offense of unlawful assault or wounding, this 

Court said it explicitly in the Stalnaker opinion. "To support a finding of malicious wounding or 

unlawful wounding under Code, 61-2-9, the intent to produce a permanent disability or 

disfiguration is the essence of the crimes of malicious wounding and unlawful wounding." State 

v. Stalnaker, 138 W.Va. at 41, 76 S.E.2d at 912; citing State v. Taylor, supra, State v. Meadows, 

supra and McComas v. Warth, supra. By citing the Taylor, Meadows and McCommas cases, it is 

clear that this Court in Stalnaker understood the meaning and significance of this entire line of 

cases. The Stalnaker case is directly on point and supports the Petitioner's position that both the 

indictment and the jury instruction were deficient since they did not include the element of 

"intent to maim, disfigure, disable or kill." See also State v. King, Syl. Pt. 1, 140 W.Va. 362, 84 

S.E.2d 313 (1954) (" ... Code, 61-2-9, providing that malicious wounding and unlawful 

wounding, as defined in the statute, are felonies, an indictment charging malicious wounding 

with intent 'to maim, disfigure, disable, and kill' the person alleged to have been wounded, 

charges a felony.") and State v. Daniel, 144 W.Va. 551,558, 109 S.E.2d 32, 36 (1959) (" ... the 

required statutory intent, that it was done with intent to maim, disable and kill."). 

Finally, in the case of State v. Combs, 166 W.Va. 149, 151,280 S.E.2d 809, 810 (1980) 

this Court stated unequivocally with regard to W.Va. Code§ 61-2-9 that "[t]he statute makes it 

clear, as does the case law in this State, that intent [to maim, disfigure, disable or kill] is an 

essential element of both malicious wounding and unlawful wounding." [Brackets added]. Id., 

citing the Stalnaker, Taylor, Daniel, McComas and Meadows cases back to 1881 . 
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C. Current status of malicious assault jury indictments and instructions. 

So far as Petitioner's counsel can determine, circuit court judges routinely instruct jurors 

that the "intent to maim, disfigure, disable or kill" is an essential element of both malicious 

assault and unlawful assault cases under W.Va. Code§ 61-2-9. Attached as Exhibit C to this 

brief is a copy of the stock jury instruction of the West Virginia Prosecuting Attorneys Institute, 

Instruction 116, obtained from its website, https://pai.wv.gov, covering malicious assault and its 

lesser included offenses. Attached as Exhibit D to this brief is a copy of the stock jury 

instruction of West Virginia's Public Defender Services, Instruction 7.2.16.1, obtained from its 

website, https://pds.wv.gov, covering malicious wounding and its lesser included offenses. The 

instructions of both agencies of West Virginia State Government agree that in all cases the jury 

must be instructed that they cannot convict of either the felony of malicious assault or unlawful 

assault without proof beyond a reasonable doubt of the intent to maim, disfigure, disable or kill, 

although using slightly different language. 

Petitioner's counsel has not been able to locate a single case, either appellate or trial 

level, where an indictment for felony malicious assault or felony unlawful assault has been 

upheld if it did not include the essential element of the intent to maim, disfigure, disable or kill, 

as the case may be. But this is to be expected. If the indictment in this case is sufficient it would 

mean that anyone who maliciously wounds another person would be guilty of a felony. If this is 

true then if A becomes angry at B and punches him in the mouth with his fist without lawful 

cause, and cuts his lip, he has caused a wound and committed a felony. If the State's position 

below and the circuit court's rulings are correct, a new felony has been created. W.Va. Code§ 

61-2-9(c) provides for the misdemeanor of battery. If the indictment below is proper, then any 

battery that is committed maliciously and results in any physical harm or a wound would be a 
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felony. The mere malicious or unlawful wounding of another person without the intent to maim, 

disfigure, disable or kill, is not now, and has never been, a felony in West Virginia. That, 

however, is what the Petitioner was indicted for and convicted of. 

D. The deficient indictment. 

The law with regard to the requirements for indictments is well developed. "In order to 

lawfully charge an accused with a particular crime it is imperative that the essential elements of 

the crime be alleged in the indictment." State v. Johnson, Syl. Pt. 3,219 W.Va. 697,639 S.E.2d 

789 (2006); quoting State v. Palmer, Syl. Pt. 4,210 W.Va. 372,557 S.E.2d 779 (2001); quoting 

State ex rel. Combs v. Boles, Syl. Pt. 1, 151 W.Va. 194, 151 S.E.2d 115 (1966). "An indictment 

for a statutory offense is sufficient if in charging the offense, it substantially follows the language 

of the statute, fully informs the accused of the particular offense with which he is charged and 

enables the court to determine the statute on which the charge is based." State v. Johnson, supra, 

Syl. Pt. 4; quoting State v. Bull, Syl. Pt. 8, 204 W.Va. 255, 512 S.E.2d 177 (1998); quoting State 

v. Hall, Syl. Pt. 3, 172 W.Va. 138, 304 S.E.2d 43 (1983). See also State ex rel. Forbes v. 

Canady, 197 W.Va. 37, 41,475 S.E.2d 37, 41 (1996); citing Russell v. US., 369 U.S. 749, 764-

64 (1962). 

The indictment for malicious assault in the present case meets none of the requirements 

for indictments set out above, other than enabling the circuit court to determine the statute on 

which the charge is based. A.R. 609. Even that could not be determined by the elements set forth 

in Count Two. The court could determine that only because the indictment itselflists W.Va. 

Code§ 61-2-9 as the offense charged. A.R. 609. Otherwise Count Two of the indictment is 

deficient. It leaves out the essential element of "intent to maim, disfigure, disable or kill." It 

does not follow the language of the statute. Finally, it does not inform the accused of the 
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particular offense with which he is charged because it cites to the statute, that is malicious assault 

under§ 61-2-9, and then lists only the elements for simple battery. 

In the present case Count Two alleges no more than simple battery. The Petitioner, 

however, was tried for and convicted of felony malicious assault. "When a defendant is charged 

with a crime in an indictment, but the State convicts the defendant of a charge not included in the 

indictment, then per se error has occurred, and the conviction cannot stand and must be 

reversed." State v. Corra, Syl. Pt. 7,223 W.Va. 573,678 S.E.2d 306 (2009). "When a 

defendant is convicted of charges not included in the indictment an amendment has occurred 

which is per se reversible error." State v. Corra, 223 W.Va. at 582-83, 678 S.E.2d at 315-16; 

quoting US. v. Fletcher, 74 F.3d 49, 53 (4th Cir. 1996) and citing US. v. Redd, 161 F.3d 793, 

795 ( 4th Cir. 1998). This Court has held "that a fundamental principle stemming from Section 5 

of Article III of the West Virginia Constitution is that a criminal defendant only can be convicted 

of a crime charged in the indictment." State v. Miller, 197 W.Va. 588, 599-600, 476 S.E.2d 535, 

546-47 (1996). Accordingly, deficient indictments, such as the Count Two malicious assault 

charge in this case are not subject to harmless error analysis. Even if it were, it could hardly be 

harmless error to indict, try, convict and sentence a defendant for a felony based on an 

indictment that at most alleges a misdemeanor. 

Finally, West Virginia Rule of Criminal Procedure 12(b)(2) requires that defenses and 

objections based on defects in the indictment must be raised prior to trial. State v. Miller, Syl. Pt. 

1, supra. In the present case the objection to the indictment that is the subject of this appeal was 

raised by pretrial motion, oral argument on the record at the motion hearing and when the circuit 

court took up preliminary matters before the trial began. A.R. 612, 80-84, 112-14. 
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The history and case law cited above and the malicious assault and unlawful assault 

statute itself demonstrate that the indictment as to Count Two is deficient. The issue of the 

deficiency of Count Two of the indictment alleged by the Petitioner was preserved in the pretrial 

record below, not subject to harmless error analysis, and a de novo standard of review applies. 

State v. Corra, Syl. Pt. 7, supra, and State v. Grimes, Syl. Pt. 1, supra. Therefore, this Court 

should reverse the Petitioner's conviction for malicious assault. 

CONCLUSION 

In light of all the above it is apparent that Count Two of the indictment in this case 

alleging malicious assault was deficient and contrary to the law. This issue was preserved for 

appeal by timely motion and objection and has a de novo standard ofreview. Accordingly, this 

Court should reverse, set aside and void the Petitioner's indictment and conviction for malicious 

assault and remand this case to the circuit court for further action consistent with this Court's 

order. 

GARY A. COLLIAS 
West Virginia State Bar #784 
Appellate Counsel 
Appellate Advocacy Division 
Public Defender Services 
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Charleston, WV 25311 
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lD Act for applying surplus Ways and Means to the Service 
of the Year One thousand eight hundred and twenty-eight. 

[19th June 1828.] 
= S52,050l. &. 7jd. being the Surplus of Waye and Means granted 
' for l82S, and the Four following Years, to be applied for the 
: Service of 1828. 

CAP. XXXI. 
UJ Act for consolidating and amending the Statutes in •Eng­

land relative to Olfences against the Person. 
[27th June 1828.] 

WHEREAS it is expedient to re{)eal various Statutes now 
in force in that Part of the United Kingdom called Eng­

land, relative to Offences against the Person, in. order that tlie 
'Provisions contained in those Statutes may be amended and 
consolidated into this Act ;' Be it therefore enacted by the 
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Reign of King Hm,y the Third, BS relates to Inquisitions of Life 9 H.s. c.ss. 
>r Member; and so much of a Statute made in the Fifty-second 52 H.s. c. u. 
-Year. or the same Reign, u relates to murder; and so much of' a 
Statute made in the Third Year of the Reigt_1 of KinJ Etla,ard sEcl.1, c.u. 
the :first, aa relates to Inquests of Murder, and the Wnt ofOdio • ts. 
et AtiA, aud to any Penon ravishing or taking away by Force any 
Female II therein mentioned; and 10 much of a Statute made in 
the Fourth Year of the 1ame Reign, intituled TAe Statut~ '!I fEcl.l. at.s. 
Bigam.v, u relates to Bigamists ; ana 10 much of a Statute made c.l. 
I~ the Sixth Year of the same Reign, BS relate, to any Person 6Ed,l. c.t . 
.lulling another bl' Misfortune or in his own Defence, or in other 
Manner without Felony; and ,o much of a Statute made at Wed-
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min.,u,, in the Thirteenth Year of the same Reigri, u relates to 1sEd.1. 11&.l. 
the Writ olOdio et Aul and to Rape; and 10 much of a Statute c.u. A Sf. 

-· rnade in the Ninth Year of the Reiin of King Edu,artl the Se- 91!'.d.1. -.1. · 
cond, commonly called Arliculi Cieri, as relates to Jaying violent c. s. 
Hands on a Clerk; and 10 much of a Statute made in the Bigh• 1s Ed.s. -.s. 
teenth Year of the Reign of King Edtaard the Third, u relate, c.s. 
to Bigamist, t and so mu.ch of a Statute made in the Twenty-fifth u Ed.s. et.& 
Year ofthe same Reign, as relates to Petit Treason; and so much Put:ofc.9. 
of a Statute made in tlJe Fiftieth Year of the same Reign, as relate, sous. c.S. 

_ to the Arrest of Persons of Holy Churclt ; and so much of a Sta• 
tute made in the First Year or the Reign ot King Bicl,ard the ! Ric.t. i:.u. 
Second, u relates to the Uke Arrestl ; anc.l so much of a Statute 
llilde in the Sixth Year of the same Reign, as relate& to Ravishen, 6 Ric: 2 It. 1 

' and to Women ravished; and so much of a Statute made in the c.s. · ' • 
., Fift~ Year or the Reign of King Henr9 the Fourth, u relat~s t,o in.4• e.S. 

litUog the Tongues or putting out the Eyes of any the K•!'g·• 5 H.t. c.6• 
_; ege People, and to any Assault upon the Servant of a Kntglit 
ui the Shire in Parliament ; and 10 much of'a Statute made in the 
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Persons fleeing for Murders, Manslaughters, Robberies, and&. 
teries; and so much of a Statute made in the Eleventh Year~ 
the Reign of King Henr!I the S~xth, as relates to any Anil1, 
A.Wray made to any Lord, Knight of the Shire, Citizen, or BorgN 
being and attending at the Parliament or other Council of d: 
King ; and an Act passed in the Third Year or the Reign , 
King Henry_ the Seventh, intituled An Act against taltil'lg a:r:_, · 
Women against their Wills I and an Act passed in the same Yu: 
intituled ~n Act that the Steward, Trea,u,rer, and Contrail-er ~iii 
King'• House, 1/iall enquire Qf Qffences done within tAe ,ame; a:. 
an Act passed in the Twelftlt Year of the same Reign, intitaJ..-t 
An Act to make ,ome Qffences Pett!/ Treason; and an Act pa.,-d: 
in the Twenty-fourth Year of the Reign of King Henrg the Ei~h:. 
intituled An Act where a Mmi killing a TAief shall notforfe~ iiu 
Good, 1 and an Act passed in the Twenty-fifth Year of the SEt 

Reigns intituled An A.ct for the Punishment eftne Yice <!I B11µ~: 
and so much of an Act passed in the Thirty-third Year of :!t 
same Reign, inutuled .An Act for Jf urtl,er and malicious Blvi• 
:hed within the Courl, as relates to the Punii.hment of ~la:,, 
&laughter and of malicious Striking, by reason whereof Bkil 
shall be shed; and an Act passed in the same Year, intitulecl .I, 
Act to proceed 69 a Commission ef 09cr and Determiner agcia. 

· sue/,, Person& a, ,nail Co'f!fess Treasons, without remandi,,g the ~"II 

to he tried in the ,ame S!ire where the (!!fence wa, com111itttti; ~ 
so much of an Act passed in the First Year of the Reign of K~ 
Edward the Sixth, intituled An Act .for the Repeal ef certain St 
tutu concerning Treason,, Felonies, etc., as relates to Petty Tr~ 
and Murder, and to Bigamists, but nothing therein now in fom 
relating to Foreign .Pleas or Dower ; and so much of an Act F!EG 
in the Fifth and Sixth Years of the same Reign, intituled Aa J.:1 
against quarrelling and fighting in Clmrckes ,.md Churcl,-!Jnrds, • 
relates to the Punishment of Persons convicted of striking .. ~ 
any Weapon, or drawing any \Veapon with Intent to strike• 
therein mentioned ; and an Act passed in the Fourth and Fitu 
Years of the Reign of King Phili"p and Queen ~larg, intitultd 
An Act tkat Accessories in Murder and diwr1 Felonies J,nll .tJ 
Aave tke Benefit of Clergy; and an Act passed in the same Years. 
intituled An Act far tl,e Punulm1e1it ef such as s!tall tah aid! 
Maidens tlzat be Inheritors, being within tlu: Age ef Sizteen ]°!'Cn. 
or that marry them witliout Coment eftl,eir Parents; and so m_~~ 
of an Act passed in the Fifth Year of the Reign of Queen E/1:4· 

heth, intituled An Act toucl,ing diuers Orders for Arlifiters, b­
hou~er•, Sen,ant1 of Hu16andr9, and Apprentices, DB relate~ to 1be 
Punishment of any Servant, Workman, or Labourer makmg aDT 
A888ult or Affray as therein mentioned; and an Act passed in &ht 
same Year, intituled An A.ct for the Punishment ef the fi« if 
Sodomy; and an Act passed in the Eighteenth Year or the~ 
Reign, intituled An Act to tai•e awa!I Cler~!/ from tlie O.ffe11dm ~ 
Rape and Burglary, and an Order for the Delivery of Clerks rortrid 
witlao,tt Purgation ; and an ·Act passed in the Thirty-ninth 1'tar 
of the same Reign, intituled An Act .for taking awa9 of Ckr!,~ 

from Ojfe11ders again,t a certain Statute made in the Third l'tar ~I 
tlie Reign ef King Henry the Setienlh., co11cen1i11g tl,e taki11g a~J 
'If Women against their Wills u.nlawfol./9 ; and an Act paaed 111 

die 
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£.>te First Year ot the Reign of King Jame, the First, intituled Vulgo 21.1. 
: : .. ,,, Ad lo lea awy Me Benefit ef Clergy from aome Kind ef c.& 
;_•·--fa.Jag/uer; and an Act passe4 in the same Year, intituled An VuJgo 11.1. 
L~::fc:t to rt11Tain all P~1on1frU111 Ma,-riage Kntil tneir former Wi'OU c.11. 
<': fllljorM,er H1116anrl, l,e dead; and an Act passed in the Twenty• ff & iS c.1. 
,·.econd aod Twenty-thiz-d Years of the Reign of King Cliarle, the c:.l. 
· -econd, intituled AR A.ct to l'"nent Malicimu Maiming a11d 
= -~oudi•g; and so much of an Act passed in the same Years, 22 &: sis C.t. 

1titaled A11 Act to preoe,,t tli~ DeliTJery up r( Merchant Sl&ip,, c.u. ,.s. 
· · td foT t!u Jr,crea,e '!f good antl ,~raiceallk -shipping, as relates to 
. ::17 Mariner laying violent Hands on his Commanaer, as therein 
• - entioned ; and 10 much of an Act passed in the Eleventh Year Vulgo 
l ~ the Reign of King Willia• the Third, intituled An .Ad for tlie 11 & 12 W.s. 
:• on '!lfodual Suppression ef Pirac9, as· relates to any Master of a c. 7 • • 1 B. 
·:,: [erchant Vessel, who shall force any Man on Shore, or wilfully 
;· _!llve him behind, or refuse to bring Home auy Man as therein 
. ·: ,entioned; and so much of an Act passed in the Ninth Year of g Ann. c.14. 
·'. me Reign of Queen Anne, intituled An .A.ct_fbr the 6etter prtl'Offlt• s.8. 
·;;;, tg o.f_ u:cessive and Jeceiiful, Gaming, as refates to the Forfeiture 
;· nd Punishment of any Person assaulting and beating or chal-
,·. ·?ngiog or provoking ~ fight any other Person on account of any 
:,- loney won as therein mentioned; and an Act passed in the same 9Ana. c:, ts. 
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:, :di ef Clergy; and so much of an Act passed in the Twelfth. H G. J. c.st. 
· [ear of the Reign of King George the First, intituled Ari Act to s.6. 

, t' :irtM&t anlaeful Combinations ef Workmen employed in tke Wool/a 
:·: ,Wa1i~fiu;:turu, and for better Payment qf their Wages, as creates 
:, ·IDJ Felony; and an Act passed in the Second Year of the Reign sG.2. c.21. 
:r.:Jf King George the Second, intituled An Act for tke Trial ef 
·;_. ~•~er, in Cases w!ieTe eith~ ~Ae StTolte or Derril, only happen, 
:- ,·_llitlnn ,hat Part ef Great Br1tam called England; and so much 
1: :. ,ran Act passed in the Eleventh Year of the 1ame Reign, iotituied. 11 G, 2. c. 22. 
1r.: .A• A.ct for puniski'ng sru:A Person.s as sh.all do Injuries and Yio- Part of a. 1. 
!:·. ~llctt to ~ Persons or Properties of His Majest;js Suhjects, witli • 2• 
. INte•t to hinder the E3Jportation ef Corn, BB relates to &ny Per0 

, -- IOD who shall beat, wound, or use any other Violence to any 
: -Person or D,i.,er, and so much thereof as makes any Secona 
,,; Oftence Felony; and so much of an Act passed in the Twenty~ st G. 2. c,i7. 
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againd Persons who ,teal or detain Snipwreclted Good,, amJ.fr.-.. Aa~.::! first\'e 
Relief_ ef Pertons s,gfering Loss therehy, u relates to any Pe. =&=:, s :o mi10' 
who shall be 818aulted, beaten, and wounded for the Ex.ere*, I:r r"" to cm 
his Duty in the SaJvage of any Vessel, Goods, or Effecu., ~ ,.-iAlronef! 
therein mentioned i and so much of an Act passed ill the Thi1t1-:. i~-.::l'tct the I 
Year ofthe Reign of King George the Third, intituled A11 lap ri'Jr.,~;Bl 
discontinuing the Judgment which has 6een required h!I La,: :u c(d,:qrr,al 
given against Women convicted ef certain Crimes, and sllhur.~::t ~~ ... d·-:•oithr 
anotker Judgment in lieu theref!h as relates to Petit Treasoo: a. , •· "f}~ and 
so much of an Act passed in the Tbirty•third Year of the • -. ?-:,11ttl on a 
Reign, intituled .An Act for 6etter pre'Uenting Offences in obJti,;• ~ 1~ .~ awl ij 
ingt destroying, or damaging SAips or ot/1.er V,sseh, and i• :<' ,:~: i11!cqWi 
struct~ng Se~men, Keelmen, . Caster,, and Sl,ip Carpenttrl f« ~ ~;!llltaioo 
pursuing their lawful, Occupations, as relates to any Seaman, Aa?P 1n f ~ to t 
man, Caster, Ship Carpenter, or other Person, who shall prer::1 r....:.:: ~rin menti 
hinder, or obstruct, or assault, beat, wound, or do llllf bt~: ·s- a1tt'lef1t Rti 
Violence or Hurt to an7 Seaman, Keelman, Caster, Qr Ship (r• r ~~.::~ Panilhmc 
penter, as therein partrcularly mentioned i and an Act pa.~• t ~1 C!lmct, 
the Thirty-fifth Year of the same Reign, intituled .An .4a :1 ,.. ·"'.IY f.a ef 
rendering more dfectual an Act passed in the First Year ~: :~ r:: !(l tmch of a 
Reign ef King James tl,e First, antituled ' An Ad to restrG11' ! ;; ;: _~rdt for 
' Personifrom Ma.rriage until tl,eir former Wit.JU andi~ "'11/ttrilruiffltm 
J Husl,ands 6e dead;' ana so much of an Act passed in the Thil1)· :::·, -~~em menti, 
sixth Year of the same Reign, intituJed An Act to prttenl O~~- r-.:·::~l.!stD:ir 
tions to the free Pa1&age flf Grain within the Kingdom, as mi~ t .-~~:Dav.~ t, 
to any Person who shall beat, wound, or use any other \'ioltro ~~- l lid 26'j0 o, 
to any. Person or Driver, and so much thereof as makes any ~j r;: 6taltT of. Et 
Offence Felony; and an Act passed in the Forty-third Yearol ~ r·.•J!~·ma" re 
same Reign, intituled An A.ct for the f'!rtl,er Prevention ~rmu: t- LV rttt'pl ~ to 
ciou.s shooting, and attempting to discl,argc loaded Fire .Arms, d» ~s!lit of Jrae 
6ing, cutting, wounding, poisoui11g, and the malicious usin, of J/e-:m ··: .!:1°:;ad not b~, 
to procure tl,e Miscarriage ef Women, and also the malicious sr:1:11 tli:d!:ct :txcept 
fire to Buildings; a,id also for repealing a certain .Act ,aadt • ·:: ,,m~t r~ 
England in the 1'wen~y-:ftrst Year qf the late King James tnt Fr•'- . bi.bi~ e!ct~ 
intituled 'An Ac# to prevent the desfroy_illg and murlherin{!. ~{ ~- ·~&:t:-:ttoithis 
' tard Chil~ren,' and also an Act niade in Irelll?d. in the Si.rth }~ rc_ 1:lmed 10 be} 
if the Rnxn ef ,,.e _late Queen An~e, also rnt,tuled '. An ,~d ". •~t(>nill\' in rei 
' prewnt tke deslroyrng and murtl,ermg of Bastard Cliildrtu, 11d !...-.•i,:,!laiJ btd 

for making other Pro'Vuions in liert there(!,f; and an Act passed 11 ~""!l_;r~ \ems. 
the same Fortyathird Year, intituled An Act far the mort rjr:• :-1:..i:t·:wcto 
.tu.al/9 providing for the Punishment ef Offences in wi!full!J catL'J !·~oJc __ l' 
awa9, /Jurning, or destroying Ships and Ye1&els, andfar tlit 111/llt ~ .. :~ifti11D~~~0 . 
. convenient Trial ef Accessorie, i11 Felotiies, and for er/ending dt. q-1. lt ~I· anc 
Powers of an Act made in tlie Tltirl9-third Year '!f the Rei.ea if -~~~ 

1
t ~t 

King Henry tl,e Eigklk, as far as relates to ltlurders, to A'!'w :.~~~ ~ 
ne1 ta Murders, and to Manslaughters; and an Act passed in th, ·".r:rffllll u, 1• 
Fifty.fourth Year of the Reign of King Geor,:e the Third, intitultl ·--~~u note 
An Act.for the more effectual Prevention ef_ Child-steali11g; •~ 50 ',•.,u~~nactei 
much of an Act passed in the Fifty-eil,!hth Year of the same Ri•1r-, -~~,w h:ot 
intituled An Act to eztend and render more fffrctr1al the prrstrJ -~·to c . t: 
Regulations .for the Rel~f <Jf stqfnriril! Alen and Boys, SM~.iro.11 : ; •• ~ .. ~no: 
of the United Kingdom ef Great Britain and Ireland, in for~·r ··~ · .ie uooy 0 

Parts, as relates to the Trial of Offences against the Act ofl\1n~ ·. ~orht 
William the Third, hereinbefore mentioned; and so much of Ill ·l'.t/.El!cesh: 

Ad ·11ltty)lu 
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:.:~ ·.t:,t passed in the First Year of the Reign of His present Majesty, 1 G.f, c.90. 
•· 1l1tuled An Ad to rnnm,e Dou6t1 and to remedy Defects in tl,e 1.i. 
·: -.am, 'IIJitA ~ to certain Offence, committed ttpo_n tAe Sea or 
1:. ,it!,i,s tlte J11risdidion ef_tlie Admiralty, as refers to the Act of the 
- 'orty-third Year of the Reign of King George the Third, herein-
-. efore first mentioned; and an Act passed in the same First Year, 1 G.f, c.ns. 
· 1tituled .An .Act to repeal so much Qf fl,e several Act, ptused in the 

nirty-nintlt Year nf the Reil{n of Elizabeth, lhe Forcrtk ef George 
te Firsl, tlae Fifln and Eighth ef George · tl,e Second. as i'!ftict, 
'apilal Pun~shment on certain OJfetl';es th.ertin specified, and to pro-

, de more •u1ta6/e and '!lfectual Punuhment for suc7z. Qffences; and 
· • much of an Act passed in the First and Second Years of the l&iG.4. ·c.aa. 
' resent Reign, intituled An Act for tl,e .Amendment qf the Law ef 
· '.t,cue, as relates to the Offences of assaulting, beating, and 
,ounding therein mentioned; and an Act passed in the Third sG,4. c.98. 

• ·ev of the present Reign, intituled .An Act far tl,,e furtker and 
: Lore adequate Punishment qf Person, convicted qf Manslaug_hter, 

nd ef Sen,ant1 confJicted 9f robbing their Master&, and ef Acee,­
~. aria 6efore tl,,e Fact Qf Grand Larct':n!J, and certain otm Fdo-
.. tie,; and so much of an Act passed in the same Year, iniituJed ·s G.4. c. llfr. 

4ra Acl to pro'Oide for tl,e more !ffectual Punishment ef certain 
•, ?ffence, 6y lmpruonment with hard Labour, 88 relates to any of the 
: lssaults therein mentioned ; shall continue in force until and 
· hroughout the last Day of June in the present Year, and shall from 
• md after that Day, as to that Part of the United Kingdom called 
England, ~nd as to Offences committed within the Jurisdiction 

,:· >£ the Admiralty of England, be repealed, except so far as any 
- >f the said Acts moy repeal the Whole or any Part of any other 

Acts, and except 88 to Offences committed before or upon the 
Rlid last Day of June, which shall be dealt with and pumshed as 
if this Act had not been passed; and this Act shall commence Commace­
and take efFect (except as is hereinbefore excepted) on the First mentofdu 
Day of J•l9 in the present Year. Act. 

: · IL And be it enacted, That every Offence, which before the Pedt ~ 
- Commencement of this Act would have amounted to Petit Treason, tobetreilil!d In 

ah&II be deemed to be Murder only, and DO greater Offence; and ~r-
all Penons guilty in respect thereof, whether as Principals or u · 
Accessories, shall be dealt with, indicted, tried, and punished as 
Principal!J ai,d Accessories in Murder. 

III. And be it enacted. That every Person convicted of Murder, 
or of being an Accessory before the Fact to Murder, shaJI suffer 
Death u a Felon; and every Accessory after the Fact to Mur0 

der shall be liable, at the Discretion of the Court, to be trana­
~rted beyond the Seas for Life, or to be imprisoned, with or 
wtthout hard Labour, in the Common Gaol or House of Correc-

PuDidrmeni ot 
Princip-.lJ and 
AecMGNlia 
:M.wder. 

tion, for any Term not exceeding Four Years. 
IV. And be it enacted, That every Person convicted of Murder Period al EK• 

lihall be executed according to Law on the Day next but One ec1adoa, ad 
1.fter that on which the Sentence shall be passed, unless the eame TO: ot 
shall happen to be Sunda!Js end in that Case on the Monda9 fol- ,. 
l~wiog; and the Body of every Murderer shall, after Execution, 
either be diuected or hung in Chains, as to the Court shall seem 
meet; and Sentence shall be pronounced immediately after the Sent.nee to be 
Conviction of every Murderer. unleSB the Court shall see reason• pronounced 

., H S able immediatalf. 
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able Cause ro·r postponing the same; and 1uch Sentence Jll. • ·:.£! 

express not only the usual Judgment of Death, but also the Ti Ii" 
hereby appointed for the Execution thereof, and that the Bod. • 
the Offender shall be dissected or huog in Chains, whidl&ot,r r 
of the Two the Court shall order~ Provided always, that m:­
such Sentence shall h&ve been pronounced, it shall be lawf gj ir :; 
the Court or Judge to stay the Execution thereof, if auch Cc.r. 
or Judge shall so think fit. '" 

V. And be it enacted, That whenever Dissection 1hall be«· 
dered by such Sentence, the Body of the Murderer, if exeai1i. 

in the County of Middlesez or City of London, shall be i1Ut­
diately convel'ed by the Sheriff or SheriJFs, or hi1 or their Offii,n .. 
to the Hall of the Surgeons" Company, or to such other Plact!I 
the said Company shall appoint, and shall be delivered to~ 
Person as the said Company shall appoint, for the P~ • 
being dissected; and the Body of the Murderer, if exec11ir. 
elsewhere, shall in like Manne.r be delivered to such Surgeou ' 
the Court or Judge shall direct, for the same Purpose. ' 

VI. And be it enacted, That every Per1011 convicted of MurJ« 
shal1, after Judgment, be confined in some safe Place "Aithin ti 
Prison, apart from all other Prisoners, and shall be fed with Brei! 
and Water only, and with no other Food or Liquor, HCt'pl • 
case of receiving the Sacrament, or in case of any SickneH_ ,r 
Wound, in which Case the Surgeon of the Prison may order llllli! 
Necessaries to be administered; and no Person but the Gaolerd 
his Senants, and the Chaplain and Surgeon of the Prison, ~ 
have access to any such Convict, without the Permiuion io Wriurf 
of the Court or Judge before whom such Convict shall have l>Et, -
tried, or of the Sheriff or his Deputy: Provided alway.s, that in~ 
the Cf>urt or Judge shall think tit to respite the Ex:ecut_ioo ~f-~'J. -
Convict, such Court or Judge may, by a Licence m \\nt!Df, 
relax, during the Period of the Respite, all or any of &he Be­
straint& or Regulations hereinbefore directed to be observrd. 

VII. And be it enacted, That if any of His l\f ajesty'• Sa~ 
jects shall be charged in England with any Murder or )b,. 
slaughter, or with being acce.ssory before the Fact to •~ 
Murder, or after the Fact to any Murder or Manslaughtf!,_die 
same being respectively committed on Land out of the LDltt~ 

Kingdom, whether within the King's Dominions or withod~ ' 
shall be lawful for any Justice of the Peace of the Co11~ty « 
Place where the Per&on so charged shall be, to take Cogn1wtt 
of the Offence so chargeds and to proceed therein a, if th~ ~ 
had been committed within the Limits of his ordinary Jurisd1_ctwn: 
and if any Person so charged shall be committed for Tr,a/, ~ 
admitted to bail to answer such Charge, a Commission of Oyff 
and Terminer under the Great Seal shall be directed to such ~~-
1on1, and into such County or l'Jace as shall be appointed by 11

ft. 

Lord Chancellor, or Lord Keeper, or Lords Commissionen • 
t_he Great Seal, for the speedy Trial of any auch OJfender: uJ 
such _Persons shalJ have full Po"·er to enquire of, hear,. ~d ~ 
termme all auch Offences, within the County or Place 1,nvud ..a 
their Commission, by 1uch good and lawfol Men oft.be 
Count1 or Place as shall be retumed before them for that fur· 
pose, an the same Manner as if the Offences had been ~~ 

.:oumult! 
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"-:ommitted in the said County or Place: Provided always, that if Pwniao. 
·. ~ y Peen of the Realm, or Persons entitled to the Privilege of · 
... erage, s!1all be indicted of any such Offences, by virtue of 
: any Commission to be granted as aforesaid, they shall be tried 
1 by their Peers in the Manner heretofore used : Provided also, 
. that nothing herein contained shall prevent any Person from being 
: tried in any Place out of this Kingdom for aoy Murder or Man-

t.laughter committed out of this Kingdom, in the same Manner as 
,'. such Person might have been tried before the passing of this Act. 
!:· VIII. And be it enacted, That where any Person, being felo- Pnnision for 
-·a 1iously stricken, poisoned, or otherwise hurt upon the Sea, or at lbe Trial.:: 
_, 111y Place out of England, shall die of such Stroke, Poisoning, or :Urd,e' hte 
: ::Hurt in England, or being feloniously stricken, poisoned, or .i:: :! r, 
·,:otherwise hurt at any Place in Etigland, shall die of such Stroke, Death, or t&e 

:-- Poisoning, or Hurt, upon the Sea, or at any Place out of England, Cau11e or Death 
• every Offence committed in respect of any such Case, whether the oal1,bappeaa~ 
,:· .same shall amount to the Offeoce of Murder or of Manslaughter, Englaad. 
•"( or of being accessory before the Fact to .Murder, or after the Fact 
,.: to Murder or Manslaughter, may be dealt with, enquired of, tried, 
~-. determined, and punished in the County or Place in England in 
•-., which such Death, Stroke, Poisoning, or Hurt shall happen, in 
: . the same }Iauner, in all respects, as if such Offence had been 
. , wholly committed in that County or Place. 

r, • IX. And be it enacted, That every Person convicted of Man.. Puniahmmt; ot 
... .slaughter shall be liable, at the Discretion of the Court, to be M1atlsugh&er. 
;;. transported beyond the Seas for Life, or for any Term not less 

than Seven Years, or to be imprisoned. with or without hard 
l.:.. Labour, iµ the Common Gaol or House of Correction, for any 

Term not exceeding Four YearS., or to pay such Fine as the Court 
shall award. ::.· 

: X, Pr~vided always, and be it enacted, That no Punishme~t Aato ~icide 
:, or Forfeiture &hall be incurred by any Person who shall kill not felomOUL 
.:~- another by Misfortune, or in his own Defence, or in any other 
· Manner without Felony . 

. ~: Xl. And be it enacted, That if any Person unlawfully and ma. Attem.pea to 
liciously shall administer or attempt to administer to any Person, murder, wbe11 

;: ot shall_ cause. to be taken by any Person, any Poison or other erid~oced by 
destructive Thmg, or shwl unlawfully and maliciously attempt to =t:.~r..t 
drown, suffocate! or strangle any Person, or sha.ll unlawfullv and • 
ma!iciously shoot at any Person, or shall, by drawing a Trigger, 
or in any other Manner, attempt to discharge an1 Kind o,f loaded 
Arms at any Person, or shall unlawfully and maliciously stab, cut, 
or wound any Person, with Intent, in any of the Cases aforesaid, 
to murder such Person, every such Offender, and every Person 
counselling, aiding, or abetting such Offender, shall be guiltv of 

., Felony, and befog convicted thereof, ahall sufFer Dea.th as a Fe'ion. 
XII. And be ie. further enacted, That if any Person unlawfully Shooti1111t, or 

an~ maliciously shall shoot at any Person, or shall, by drawing a •~iog, cu&-
) Trigger, or in any other Manner, attempt to discharge any Kind uog, orwound­

of loaded Arms at any Person, or shall unlawfully and maliciously la~-r1:::a, 
stab, cut, or wound aay Person, with Intent, in any of the Cases ~m 

O 
&c. 

aforesaid, to maim, disfigure, or disable such Person, or to do aball be Capital, 
-s •0me otber grievous bodily Harm to such Person, or with Intent prodded lbs 
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to resist or prevent the lawful Apprehension or Detainer of ~ '5.', 
Party so offending, or of any of his AccompUces, for any os:~ ~ 
for which he or they may respectively be liable by La,, to~ ,-­

apprehended or detuned, every such Offender, and every Pe~ 
: counselling, aiding, or abetting such Offender, shall be gui!tH (· 
Felony, and bj!ing convicted thereof, 1hall suff'er Death u a Fefot 
Provided always, that in case it shall appear, on the Trial af a:, 
Person indicted for any of the Offences above specified, that R.:i 

Acts of shooting, or of attempting to discharge loaded Arms, tr 
of stabbing, cutting, or wounding as aforesaid, were commi:zs , 
under such· Circumstances, that if Death had ensued therein&. 
the same would not in Law have amounted to the Crime of }fr­
der, in every such Case the Person so indicted ,hall be acqa.ir..ti R 

of Felony. :. . 
XIII. And be it enacted, That if any Person, with Inteo: 11 1,. 

procure the Miscarriage of any Woman then being quick wi:i · 
Child, unlawfully and maliciously shall administer to her, or cal ··· 

to be taken by her, any Poison or other noxious Thing, or shi 
use any Instrument or other Means whatever with the like lnts 
every such Offender, and every Person counselling, aiding, 1 

abetting such Offender, shall be guilty of Felony, and being Oi!• 

victed thereof, shall suffer Death as a Felon; and if any Per.«i. ~ 
with Intent to procure the Miscarriage of any Woman· not ~ 
or not being proved to be, then quick with Child, unlawfully• ? 

maliciously shall administer to her, or cause to be taken by hr.. 
any Medicine or other Thing, or shall use any Instrument or other r 
Means whatever with the Jike Intent, every such OiFender, arJ '· 
every. Person counselling, ai?ing, or _abetting such Offender,. dtf 
be guilty of Felony, and bemg convicted tliereof, shall be J1ahlr. r 
at the Discretion of the Court, to be transported beyond the S- :., -
for any Term not exceeding Fourteen Years nor less than Sefea r­
Years, or to be imprisoned, with or without hard Labour, in tk : ·· 
Common Gaol or House of Correction, for any Term not excet"t- ' 
ing Three Years, and, if a Male, to be once, twice, or thrict ~ 
publicly or privately whipped (if the Court shall so think fill,• .. 
addition to such Impriso!lment. 

A Woman XIV. And be it enacted, That if any Woman shall be deli,ered. 
secreting che of a Child, and shall, by secret burying or otherwise disposing~ , 
dead Body a( the dead Body of the said Child, endeavour to conceal the BirJ 
::~•::;_ '° thereof, every such Offender shall be guilty of a Misdem~• t: 
Fae& or ii• and being convicted thereof, shall be liable to be imprisol)tll, 
Birth, guilty of with or without hard Labour, in the Common Gaol or House'1 
JWalemmnor. Correction, for any Term not exceeding Two Years; and it shall 

not be necessary to prove whether the Child died before, at, ti 
after ill Birth , ProvJded always, that if any Woman tried for t~r 
Murder of her Child ahall be acquitted thereof, it shall be Ja"1izl 
for the Jury, by whose Verdict she shall be acquitted, to find, in 
case it shall so appear in Evidence, that she was delivered ~ 1 

Child, and that ahe did, by secret burying or otherwise cliEpopng 
of the dead Body of such Child, endeavour ta conceal the Bi~ 
thereof, and thereupon the Court may pass such Sentence II ii 
she had been convicted upon an Indictment fbr the Conc:ealmeat 
of the Birth. 

XV, Aud 
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: <.V. And be it enacted, That every Person convicted of the Sodom7. 
,mioable Crime of Buggery, committed either with Mankind or 
:h any Animal, shall suffer Death as a Felon. 

• XVI. And 'be it enacted, That every Peraon convicted of the Rape. 

105 

- ime of Rape shall suffer Death as a Felon. 
XVII. And be it enacted, That if' any Person shall unlawfully Cum1 Know­

. d carnally know and abuse any Girl under the Age of Ten led£ at• Girl 
aFBy every such OJfender shall be guilty- of Felony, and being ilk '!, 10•

0
.'?'9 

. aYicted thereof, shall suffer Death u a Felon ; and if any Per-~ 1~ and 
, · 1 shall unlawfully and carnally know and abuse any Girl, being below 11. 
·· 1ve the Age of Ten Years and under the Age of Twelve Years, 
-?ry such Oft'ender shall be guihy ·of' a Misdemeanor, and being 

~ QTicted thereof, shall be liable to be imprisoned, with or without 
rd Labour, in the Common Gaol or House of Correction, for 

: :h Term as the Court shall award. 
· XVIII. ' And Whereu upon Trials for the Crimes of Buggery What ..n be 

md of Rape, and of carnally abusing GirJa under the respective aullclmt ProtJI 
Ages hereinbefore m~ntioned, Offenders frequently escape by olCllfll;d Know­
reason of the Diflicalty of the Proof which has been required of ~ ~r--

. the Completion of those several Crimes ;' for Remedy thereof C::. .... 
~ it enacted, That it ahaU not be necessary, in any of those . 
ises, to prove the actual Emission of Seed in order to constitute 

_ carnal Koow)edge, but that the carnal Knowledge shall -be 
.. !emed complete upon Proof of Penetration only. 
·• XIX. Aud be it enacted, That where any Woman shall have Fom'ble Ab­
.: 1y Interest, whether legal or equitable, present ot" tuture, ab- duction or• 
:•lute, conditional, or continglmt, in any Real or Pen1ooal Elltate, woma:,.:W ac­

~ t .shall be an Heiress presumptive or next of Kin to any one 1c:!ne with 
._ aving such Interest, if any Person shall, from Motives of Lucre, Inreat ~ ID&ITJ 
_. Ike away or detain such Woman against her Will, with Intent to her, &c. 
. . aarry or defile her, or to cause her to be married or defiled by 
· ny other Penon, every such Offender, and every Person coun-
- elling, aiding, or abetting such O&'ender, shall be guilty of Felony, 
, .nd being convicted thereof, sh&ll be liable to be transported be-
:. ·ond the Seas for Life, or for any Term not less than Seven 
{ears, or to be imprisoneds with or without hard Labour, in the 

.. ~ommon Gaol or House of Correction, for aoy Term not exceed• 
ng Four Y eara. 

XX. And be it enacted, That if any Person shall unlawfully Unlawful Ab,. 
· take, or cause to be taken, any unmarried Girl, being under the duc:tioa ot • 
Age of Sixteen Years, out of the Possession and ago.inst the Will ~rom her 

. of her Father or Mother, or of any other Person having the law- auamT.: 
ful Care or Charge of her, every such Offender shall be guilty of' • 
a Misdemeanor, and being convicted thereof, shall be liable to 

. •ufer such Punishment, by Fine or Imprisonment, oi' by both, u 
the Court &hall award. 

XXI. And be it enacted, That if any Person shaJl maliciously, Child.-.Utlf• 
. either by Force or Fraud, lead or take away, or decoy or entice 

away,or(\etain, any Child under the Age of Ten Years,with Intent 
to depri.,e the Parent or Parents, or any other Person having the 
law{QJ. Care or Charge of such Child, of the Possession of such 

._, Child, or with Intent to steal any Article upon or about the Person 
of inch Child, to whomsoever such Article may belong ; or if any 
Penon 1hal1, with any such Intent as aforesaid, receive or harbour 

any 
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any such Childs knowing the same to ha.e been, by Force or I c, , 
led, taken, decoyed, enticed away, or detained as here.in): ~ 
mentioned; every such Offender, and every Person co~ 
aiding, or abetting such Offender, shall be gwlty of Fel!>or 4 . 
being convicted thereof, shall be Jiable to be transported h~ ~ · 
the Seas for the Term of Seven Years, or to be imprisonc-d. •-~ i : 
without hard Labour, in tbe Common Gaol or House of Com.~ • 
for any Term uot exceeding Two Years, and, if a :\!ale, to be ilJ 
twice, or thrice publicly or privately whipped (if the Cour. ' . 
so think fit), in addition to such Imprisonment: Provided .i,r; ; 
that no Person who shall have claimed to be the Father of i!li;;.:. r 

timate Child, or to have any Hight to the Possession of ouch ··1 , 

shall be liable to be prosecuted by virtue hereof, on &ccc•:: 
his getting PoSiession of such Child, or taking such Chi:d o.; 
the Posses~ion of the Mother, or any other Person ha\·ilif r 
lawful Charge thereof. ; 

XXII. And be it enacted, That if any Person, being ma."!' - L 

shall marry any other Person during the Life of the formf'r b · 
band or Wife, whether the Second .Marriage a;hall have taken?. 
in England or elsewhere, every such Offender, and every Pni • 
counselling, aiding, or abetting 1mch Offender, shall be gi.r~ • 
Felony, and being convicted thereof, shall be liable to be ;r 
ported beyond the Seas for the Term of Seven Y enrst or 1~ • 

imprisoned, with or without hard Labour, in the Common fo:, • 
House of Correction, for any Term not exceeding Two \'tD , 
and any such Offence may be dealt with, enquired of, trie.i. , 
termined, and punished in the County where the Of'ender ilia. , 
apprehended or be in Custody, as if the Offence had been act.:.i. 
committed in that County ; Provided al"'·ays, that nothing he" 
contained shall extend to any Second Marriage contracted.,.; 
England by any other than & Subject of His Majesty, or lo . 
Person marrying a Second Time, whose Husband or Wife iai, 
have be.en continually absent from such Per.son for the Spaci i 
Seven Years then last past, and shall not have been known hp·; · 
Person to be Jiving within that Time, or shall extend to aoJ· Per,!> 
who at the Time of such Second Marriage shall have been divuit:: 
from the Bond of the First Marriage, or to any Person wbiNJJ· 
mer Marriage shall have been declared void by the Senteocr • 
any Court of competent Jurisdiction. 

XXIIL And be it enacted, That if any Person sha11 arrest ~ 
Clergyman upon any Civil Process, while he shall be pt'rform.:~ 
Divine Service, or shall, with the Knowledge of such Person.: 
going to perform the same, or retllrning from the Perform~~­
thereof1 every such Offender shall be guilty of a i\fodc1ue-"-:;r 
and being convicted thereof, shall suffer such Punishment, by b: · 
or Imprisonment, or by both, ai:. the Court shall award. . 

XXIV. And be it enacted, That if any Person shall assaull ;u.: 
strike or wound any Magistrate, Officc.r, or other Person "·haL-.• 
ever lawfully authorized, on account of the Exercise of his D.::1

• 

in or concerning the Preservation of any Vessel in Distress,_ OT, : 
any VesselJ Goods, or Effects wrecked, sttanded, or cast on !:-blt."i, 

or lying under Water, every such OHender, being convicted therN', 
shall be liable to be transported beyond the Seas for the Ter111 ~ 
Seven Years, or to be imprisoned, witb or without bard Lahour._::i 

m 

. , 
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=: :· · Common Gaol or House of Correctioo, (or 1uch Term • the 
·· urt shall award. 

KXV. And be it enacted, That whe..e any Person shall be 
· arged with aod eonvicted of any of the following Offences aa 

iademeanors ; that is to say, of any Assault with Intent to com­
t Felony, of any Aasa11Jt upon any Peace Officer or Revenue 
ficer io the due Execution of his Duty, or upon any Person 
ting in aid of such Officer ; of any Assault upon any Person 
:h lntent to reeist or prevent the lawful Apprehension or De• 

, !er of the P~rty so assaulting, or of .any other Person, for any 
: :eoce for which he or they may be hable by Law to be appre-

1ded or detained. or of any Assault committed in pursuance 
any Conspiracy to raise the Rate of Wages; in any such Case 
~ Court may sentence the Off'ender to be imprisoned, with or 

J07 

Aaaul■ with 
latent to com­
mit Felo1J7 ; 
Auau.lta on 
Pt!aee Olic:en; 
or to prnenl 
the Arrest ot 
Otl'enders ; or 
in pursuance di 
a Con■piraq to 
ni&e Wages ; 
punishable with 
bard Labour. 

:· thout hard Labour, in the Common Gaol or House of Correc­
n, for any Term not exceeding Two Years, and may also (if it 

· tll -so think fit) fine the Offender, and require him to find Sureties 
r keeping the Peace. 
XXVI. And be it enacted, That if any Person shall unlawfully A .. ulton •n1 

. Id "ith Force hinder any Seaman, Keelman, or Caster from work• Seamma, ~c. to 
• g at or exercising his lawful Trade, Bu1iness, or Occupation, Enmnt ~ . 
. · shall beat, wound, or u,e any other Violence to him, with Io- ;:;.: ,.T.fi' 
.nt to deter or hinder him from working at or exercising the Intent ro ob­
me; or if any Person shall beat, wound, or use any other Vio- .aruc:t lbe _bu1-

... nee to any Person, with Intent to deter or hinder him from ~g ~ aeUa_rig of 
,. dling or buying any Wheat or other Grain, Flour, Meal, or Malt, ,.,:1~ or ata. 
: . any Market or other Place, or shall beat, wound, or use any puni=.,; 

. :her Violence to an1 Person having the Care or Charge of any tore •rwo M► 
_ /heat or other Grain, FJour. Meal, or Malt, whilst on its Way gfltntee, with 
:.· > or from any City, Market Town, or other Place, with Intent lmpriaon~t 
. , st~p the Conveyance of the same, every such Offender may n:r:=: 

.. e convicted thereof before Two Justices of the Peace, and im- .. 
· · .risoned and kept to hard Labour in the Common Gaol or House 

lCorrection,for any Term not exceeding Tl1ree Calendar Mantha 1 

.>ro,ided always, that no Person, who shall be punilhed for any 
,; ucb Offence by virtue of this Provision, shall be puniahed for the 
1- ame 06'ence by virtue of any other Law whatsoever. 
:: •. XXVJI, ' And Whereas it 11 expedient that a 1ummary Power of P•~• cam. 

; p11ni.shi11g Persons for Common Assaults and Batteries should be .~ng PI 
• 

1 provided under $he Limitations hereinaf\eT mentioned ;' Be it aault ':;.: 
tlierefore enacted, That where any Person shall unlawfully aasault m•J be com- 't'f 

.. or beat any other Peraont it shall be lawful for Two Justices of pellet! by T•o. 
,, the Peace, upon Complaint of the Party aggrieved, to hear and Magietn&et to 

cletermiae &\!Ch Offence, and the Offender, upon Conviction thereof b! Fine and 
before them, shall forfeit and pay such Fine as shaJJ appear to ceeJ:r1 no~1.-
&hem to be meet, not exceeding, together with Costs ( if ordered), g 
the Sum of Fjve Pounds, which Fine shall be paid to some One or 
the Overseers of the Poor, or to some other Officer of the Parish, 
Townarup, or Place in which the Offence ahall have been com .. 
.rnitted, to be by such Overseer or Officer ~aid over to the Use of 

. the general Rate of the County, Riding, or Division in which such 
· Pariah, Township, or Place shall be situate ; whether the same 

aha.II or 1hall not coatribute to such general Ra~ ; and the Evi­
_ .. dence of any Inhabitant of the County, Riding, or Division sh:! 

t' 
I 
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: 
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be admitted in Proof of the Offence, notwithstanding such ! . . : · 
cation of the Fine incurred thereby ; and if such Fane u 6. ,-: ." 
awarded by the said Justices, together with the Costs (if orle .. 1

• 

shall not be paid, eith·er immediately after the Con\"icri.i: !.1 

within such Period as the said Justices shall at the lime x ;. 
Conviction appoint, it shall be lawful for them to comm:t m, : •· 
fender to the Common Gaol or House of Correction, tbtrt· 
imprisoned for any Term not exceeding Two Calendar )(,. 
unless such Fine and Costs be sooner paid; but if the Jw 
upon the Hearing of any such Case of Assault or Battery. · 
deem the Offence not to be proved, or shall find the .i\SN&~ • 
Battery to have been justified, or so trifling u not to mer. 
Punishment, and shall according1y dismiss the Complaint· 
shall forthwith make out a Certificate under their Hands. 
the Fact of such Dismissal, and shall deliver such Cetti6a:i . 
the Party against whom the Complaint was preferred. L 

XXVUI. And be it enacted, That if any Person agaimr .-· L 

any such Complaint shall have been preferred for any Ccm:: 
Assault or Battery, shall have obtained &uch Certificate &s iff' : 
said, or having been convicted shall have paid the whole Am!l 1 

adjudged to be paid under such Conviction, or shall have 111.ffl ; · 
the Imprisonment awarded for Nonrayment thereof, in eref!!IIII ;! 

Cue lie shall be released from al further or other ProcetG:~ ai. 

Civil or Criminal, for the same Cause. · 
XXIX. Provided always, and be it enacted, That in cs :r • 

JU1tices shall fi~d the AHault or Battery complained of to~~­
been accompao1ed by any Attempt to commit Felony. Ol ~ · 

be of Opinion that the BBme ia, from any other Circums11:.:! · · 
a fit Subject for a Prosecution by Indictment, they shall • · 
from any Adjudication thereupon, and shall deaJ with tht! Cit L. 

in all respects in the same Manner u they would have dOOE l't ,· 
fore the dassing or this Act : Provided also, that nothing hffl'l · 
cootaine shall authorize any Justices of the Peace to heard 
determine any Case of Assault or Battery in which any Qutf~, • 
shall arise aa to the Title to any Landa, Tenements, or ~ :· 
ditamenta, or any foterest therein or accruing therefrom, or• 
to any Bankruptcy or Insolvency, or any Execution under 1k 
Process of any Court of Just.ice. · 

XXX. .And be it enacted, That if any Master of a Mettbt ,. 
Veael shall, during his beini Abroad, force any Man on SI#,, ~ 
or wilfully leave him behind m any of His Majesty's Colonits ~ ~ 
elsewhere, or ahalJ refuse to bring Home with him again all it~ 

of the Men whom he carried out with him, as are in a Condit:ia 
to return when he shall be ready to proceed on hia homen,'f 
bound Voyage, every such Master shall be guilty of a ~IIIIX· 
meanor, and being lawfully convicted thereof, shall be i111pril!Ollfll 
for such Term as the Coun shall award i and all such Otfen~ 
may_ be prosecuted by Indictment or by Information, at the ~ 
of His Majesty's Attorney General, in the Court of King's Bene! 
and may be alleged in the Indictment or lofonnation to batt 
been committed at We&tminster, in the County of .Middlt111; 

and the said Court is hereby authorized to issue One or 1ll(rt 

Commissions, if neccssa7, for the Examination of Witn~ 
Abroad ; and the Deposition& taken under the same shall. ~ 

re«Jf!'l 
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. ived in EYidence· ,on the Trial of every such Indictment or 
nnation. 
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XXI. And be it enacted, That every• Accessory before the Provilioa tor 
~ to any Felony punishable under this Act, for whom no Acceasorin to 
ishment has been hereinbefore provided, shall be liable, at OB'enees 
Discretion of the Court, to be transported beyond the Seu r,pbmtbia Act. 
any Tenn not exceeding Fourteen Years nor less than Seven 
rs, or to be imprisoned, with or without hard Labour, in the 
1mon Gaol or House of Correction, for any Term not ex-
ling Three Years ; .and every Accessory after the Fact to any 
,oy punishable under this Act (except Murder), shall be liable 
•e imprisoned, with or w.ithout hard Labour, in the Common 
,1 or House of Correction, for any Term not exceeding Two 
rs ; and every Person who shall counsel, ai~ or abet the Com-
;ion of any Misdemeanor punishable under this Act, shall be 
le to be proceeded against and punished as a principal Of-
der. 
{XXII. And be it enacted, That all indictable Offences men- A• co Ol'enca 
-.ed in this Act, which shall be committed within the Jurisdic- against this Act 
1 of the Admiralty of England, shall be deemed to be Offences commiued at 
the same Nature, and liable to the same Punishments, as if Sea. 
'.y ha<l been committed upon the Land in En~land, and may be 
ilt with, enquired of, tried, and determined m the same Man-
~ as any otlier Offences committed within the Jurisdiction of 
! Admiralty of England: Provided always, that nothing herein NottoatFtcube 
ntained shaJl alter or affect any of the Laws relating to the Laws relating 
wemment of His Majesty's Land or Naval Forces. to the Forces. 
XX.XIII. And for the more effectual Prosecution of Offences Pro,ision for 
mishable upon summary Conviction by 'firtue of this Act, be it O.ff'eoca 
iacte~ That where any Person shall be charged on the Oath of a againat this Act 
edible Witness before any Justice of the Peace with any such ~==lee::,_ 
fence, the Justice may summon the Person charged to appear Tiet.ion. 
efure any Two Justices of the Peace at a Time and Place to be 
a.med in such Summonsr and if he shall not appear accordingly, 
1en (upon Proof of the due Service of the Summons upon such 
'erson by delivering the same to him) the Justices may either 
tl'oceed to hear and. determine the Case ez parte, or may issue 
heir Warrant for apprehending such Person and bringing him 
,efore them ; or the Justice before whom the Charge shall be 
nade 111ay ( if ke shall so think fit) issue such Warrant in the first 
Cnstance, without any previous Summon11. 

XXXIV. Provided always, and be it enacted, That the Prose- Time for sum­
cution for every Oft'enoe punishable on summary Conviction by mary Proceecl­
'Virtue of this Act shall be commenced within Three Calendar ings. 
Months after the Commis.,ion of the Offence, and not otherwise. 

XXXV. And be it enacted, That the Justices before whom any Form ot Colt= 
Person shall be summarily conV"icted of an,.1 Offence against th11 'rictioa. 
Act may cause the Conviction to be drawr( up hi iitefolibwmg 
'Ponn of Words, or in any other Form of Words to the same Ef. 
feet, as the Case ahall require; (that is to say,) 

' BE it remembered, That on the Day of 
' in the Year of our Lord at 

in the County of ( or Riding, Di-
' vision, 
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' vision, Liberty, City, etc. ,u the Case may hr], A, 0. ii c · 'b! 
' before us [naming the Justices], Two of His Majesty"s Jn.-t•~ bt 
c of the Peace for the said County [or Riding, etc.], for th• c 
' the said A.. 0, did [,peci;y the Ojfrnce, and tke Time mu! K • 
• fDhen and whwe the ,amt was committed, as the Case ma,~ a 
' and we the said Justices adjudge the said A~ O. for hi~~. • 
' Offence to be impriaoned in the and :l.r.•'. d 
' kept to hard Labour for the Space of : • ;, 1 
' we adjudge the said .A. 0. for his said Offence to forfeit and~" 1 
' the Sum of] [~we no.te the Amount efthe FiM impostd]. ~ ' 
' also to pay the Sum of for Costs ; and in da:· ' 
' of immediate Payment of the said Sums, to be imprisoned inr'.! ~­
' for the Sp.ice of unless the said t-;:, : 

' shall be sooner paid ; [or, and we order that the said Sums ,lt. 
' be paid by the said .A. O. on or before the 1kt 
' oi ], and we direct that the said Sum of 
• [i.e. lhe Amount 'lf tlie Fine] shall be paid to • 
' aforesaid, in which the said Offence was commine ' 
' to be by him applied according to the Directions of the StJ!'i' 
• in that Case made and provided ; and we order that the ;, 
C Sum or for Costs shall be paid to c. De (tht p, .... 
' agwieved], Given under our Hands the Day and Year fl'! 
' above mentioned.' 

No Certionri, XXXVI. And be it enacted, That no such Conviction ,Ii;.; 
•~ ~:) be quashed for Want of Form, or be removed by Certiorari .t 

I fl . rdu .j~otherwise into any of His Majesty's superior Courts of Recor: 
· and no Warrant of Commitment shall be held void by rea..~ i 

any Defect therein, provided it be therein alleged that the Par.1 

has been convicted, and there be a good and valid ContictiOCI:, 
,uetain the same. · 

Notto,epeai 
u.1 Act ftlating 
to High 1'r-. 
IOA1 U>e Re­
-,enue, or Com­
bina&ioDI, 

Not to extend 
to Scotland CIC' 

Inl&Dd. 

XXXVII. Provided always, and be it enacted, That noth:r; 
in this Act contained shall affect or alter any Act, so far ~ i 
relates to the Crime of High Treason, or to any Branch of tlr. 
Public Revenue, or 11haJJ affect or alter any Act for the Preventi« 
of Smuggling, or any Part of the Act passed in the Sixth \'ear,· 
the present Reign, mtituied An Act to repeal tl,e Laws rdalifl! ~-
tire Com6ination ef Workmen, and to make otl,er Provisions i11 iit. 
tl&ert:Q/. 

XX.XVIII. Provided also, and be it enacted, That nothing~, 
this Act contained shall extend to Scotland or lrelalld. 

CAP. XXXII. 
An Act for amending the Law of Evidence in certain Cn~ 

[27th June 18~~.-: 
' WHEREAS it is expedient that Quakers and Mora,·i.l11 
' should be allowed to give Evidence upon their solr01~ 
' Affirmation in all Cases, Criminal u well a.a Civil; and wi 
c in Prosecutions for Forgery, the Party interested should be ttD· 

' dered a competent WiLness: • Be it therefore enacted b,· tht 
King's most Excellent :Majesty, by and with the Advice amiCon• 
aent of the Lords Spiritual and TernporaJ, and Commons, in thii 
present Parliament u.ssembled, and by the Authority of the samr, 

Th•t 
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OR, 190.] OFFENCES AGAINST THB PEREION. 783 

CHAPTER CXC. 

OF Ol'PUC.B8 AGAINll'l' TRII 80VJJl\11:JOlll'l'Y 01' TBll l!TATB, 

1f~ Tr••••u du0ne4; bow proYed ud pa11-l "ir- Atlemptlar, or lnallgCLllug othor1, ID oo-
l•l•••I. tablllb, llturped l!')Yi'11lll>ODI, 

I, or llll•prl•l•D or ........ 4. A~•loh,r ., ··••plrl•r whh ., .. , .• , ta ... 
hut, &c. 

I. Treru,on sbrul cooeM only in levying war ag11ilist. I.ho lltato, or ad- B Kon, fkol. lGI, 
hering to its 011oinica, gMug them &id nnd comfort, or est11blielli11g, with. ~-~· t~ p, llllO, 1, 
out authority of tho lcgialnturo, any government within ii.& limilil, aopa-tJ.:1s,.\~~. 
rote lro1u tho eristing government, or holding or c.secuting, ln 111oh. •· t, 1, a 
uaurped guvernllll!Dt, any offioo, or proli!■alng allcsiaor.e or fidolit)• to It, 
or realating the enoa&ion of che lawa, undor color of lta authority ; 11114 
nah tl'l!IIB0111 if proved by the teatimony of two wl&neeaea to the aame 
overt a.ct, or by confB&aion m oourt, •ball be puniahed with doath. 

2. If IL frllll penon, knowing ot any anoh trc1110o, ehaU not, 111 eoon 11s tM'l-8'/· "· 
may be, give iufurmatiou thoreof to tho governor, or eomo oonBCn·ntor of"" II.§ 

the penoo, he alu,11 be puuiahec1 by fine not e:s.ccediog ono tl1oueanc1 dol-
1111'11, or by confinement in the peuitontia.ry uot lea t.lum three nor more 
chan five ycare. 

3. If a free pcraon nttcmpt to eatabliab nn; auob uaur-pcd government, 12 H••· B1a1. 41, 

muI oommit any overt act tbornfor, or, by writing or &pL'llking, eud~n\'or; :J. 1' ~i ~3 
to iwtignte others to establish auob gover111neut, l10 eboll b11 conlinl!ll in 1sn-e, &: 946 \ 4 

, Jl)il not exe!!Ciling tweh·o month,, nnd lined not excCilding one thonuml Amo, a. IT, • 
---~}Ian, 
"' 14, If IL fl'\-c poraou ad\'iso or oonapirc witb a slavo lo robel or mako ID• llHT•B, ,. 94, t G 

1urrectiou, or with any penun, to Induce 11, ■lave to rcb~l or make in■lll'• 
reotion, bo ehnll be puuisbed with death, whether aueh rebellion or inaur-
reotion be made or riot. 

CHAPTER CXCI. 

OF UOlllCIDB AND OTHER OFFEKCE8 AOAJNBT 'l'HB PEltBOlr, ,._ 8". t l DehHloD 8114 p...W.-at of lllll!llor. 

&'. J l'ulllolln,oul of -llaagbler. 
I. Bow llltd ,rlr•m 1,omlcl&, ,,_.1,11 aacl 

1,, ltldnnppl~. 
11. IDJa~ b7 olrtTt'-, &e. ot .,..Ile l'Oll• .. .,.,, __ 

·panbh,11, It dl!lllb occar wltboui fb• 11 }nyprcvl•u,1-1D1.,.tlatbl••lalo, 11atnr 
tt.te, :io' et1llft("I 11111 r11t"I da•I out .,r the 11ule I 

{ } All.,,,pt to l'DIIOII or p,oduco ■hoTIIOII, 11~ i~':.:, a111l wlloru pro,11:eat<d 1111d pua.• 

•• l!lloallnr, dahblar, .... ,rllb lllle1tl I<> a l l'or llolns ·••n~ Ill • <lti.l, ....... ~ •• 1h 
kll11 111ulm, kc. n., t1CIQ• ant Ul"l"Ur; O'I' t'l,r ~rt"11pUIIR or 

11), 81NM111u11, ,-.•• ID OOlllmHllarror olltnnpt- .... ,,.b1irmab11ll<'1111!'nrii<lvbolo,i~d•ol, 
Ima a ft-luu.v. !ti. \\•tu:" l•ar1y l"n.'"c" tlit> •r.n.11: ll) ~vlld.1,1 tlle 

~ flhoutlag 5u a plato or p~bllc rt!art. 15. l'l~~~t'~r::;=~ .. ~!:~~ Cltf1111l1"1, 
l3. ! nobberr, Hl~rtl•11 IIIODO)', loo. ,a, ..... r,o•llof ttr apbrul~lnlf &110111•• ror DOI 
H. l,o •1 ougRJOd In a d""l 
11. :1!•()01 cun•I ko"wlfdgoof' I•mnloo'hlld; !n'. D-11 of• Ju11lto bo,·tn, ffl■1• to Ht• 
18. rw ■b<lacUoli of w)llt• f,malu, p11ol a dlltl 11 obool ~ ·• fuqsflt, 

Ho,nicitl11 a11d poi,onilllf,• 

1. 'Hurdar by poi1011, lying- in ,va.lt, lmpriao1mw.nt, et.rving, er any in. o. , . "'· 
.. ,. :t 
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tSCT-e, I'• 95, wiDful, delil1erate and promodibltcd killing, or i11 tbe oommiasion of, or 
~
3 
~!.~

1
• a:34 att.empt to oommh MIOU, rapo, robbery or b11rgh1ry, is murder of the :lint 

1 R. C', ~.Ill?, § , 
1819-111, p. I~, 
o.l!O 
lllf7-II, p. 98 

aegrco. All other mnrcler ie munll'.: oC the second degroo, • 
2. M11rdor of ~he first degree 11bu.ll bo punished with death. 
3. J,forder or ihe acooncl degree, by a free pcl"lllitl, abnll be puniahccl 

by confin11ment in tlto penitentiary not loaa tho.n lh·11 nor moro thnn 
eigl1teen years, 

1 R. o. p. &IB 4. Volu11tary mru111lo.ugh'8r, l1y a free person, shall be puniehotl by 
llMT-11, P. 

96• ~ ~ confinemc11t il1 tho ponit.entiary not lcse tl111n one nor more tbau fi~e 
yoara. 

l R. c. c.163 5. Involunta"Y mnnala.ughtcr, by n rroo person, shall be IL mieclemoanor. 
l~::0.Pi,~~ 6 6. Ir n poraou bo striekon or poisonod iu, ancl dio, by rcnson thoruor, 
:e.5:.s~; 00, out of ~hia sl.nte, the oft'ouilcr ehall bo as guilty, and bo proaoouwcl o.nd 
f.J;~ .. 100 puniehcd, llAl U tho doatl1 had oeourrod iu the oauoty or corporation in 
Ha. C8'. ll05 which the 1troke or poison w1111 civen.or n.drainietored. 
111:111-40, p. so, 7. IC any free person odrnlnlator, or attempt to n.dminletcr, any poison 
;'s~.•e? 1, 117, or deiitmctivc thing in rooa, dYink, mcdicino, or oLhorwiao, or poi~nn any 
f&il~es, ~2,3 spring, well or reeorvoir of wator, with intent to kill or injuro nno1.hor 

pcraoh, he ebllll bo llOnfinod in the pooitcniinry not lcu than throo nor 
more tl111.n fivo yoar1, 

18'7-11, p, oo, 8. Any freo poralln who ah,dl ailmlniater to, or ca.use to bo t-akoo by, 
i"~Ji..• ... u, 6 e a woman, any drng or 0'11or thing, or use any mllBna, with intent to 

clt>Rtroy hor unborn ohild, or to prod1100 abort.ion or muit:Urria:;o, srul aha.II 
tboroby do11troy BUIJh child, or pruduoo aneb abortion or mia01lrriag-e, 
ahllll ho confined in tho ponit.entinty not losa than ono nor moro than 
fll"il yenn. No ponon, by reason of any act mantionocl in tl1ie seotio11, 
shall be punieb11ble whcro 1110h aot la dono in good fRith, witli the inte:n• 
tion of aaving the lifo or a11eh wOU1a.o or child. 

8kooti"4g, ,tabbiag, ,,.ol,b~y, or utorting fflOllty. 

l R. o. p. li8'l, 9. It any Croo pel'80n malioioualy shoot, ato.b, out or wound any peNon, 
~-

158
·~

1
'
2 1 1· b 111 . ' lb.'· . . d" Ii 1~t7,B, p,SC!, § 10 nr ,y nny means o."\uao mn oc y mJllrJ', w t 111 .. lnt to mmm, 1s ,,ure. 

l VleL_.. 85; dienble ilr kill, ho ehall, oxoopt wl1orc it ie otherwise provided, ho pun-
1 ~t·cn,. 18-1 ished by oonfinoment iu tho penitontinry not lcBB tblln one, nor more 
2va. c:11Ll!III 1 ,. •• 
~.~?D ' t1nn ten yeara. If a11el1 not be ilono tmlnw,ully, but not rnnhc10011ly, 
ll ltiuill. 660 with the intent aforcanid, tho ofl"ondor abnll, at the discretion of Uui jury, 

if the RCC111ed be white, or or tho court, if be ho a oegro, either be con­
finod in the penitentiary not le&1 than ono uor moro ihm fivo yoo.ra, or 
bo confined in Jo.ii J1ot exceeding twelve moutl111, a.nd fined not cxoooding 
flvo hundred dolta.rs. 

18'T,e, i,.117, t l8 10. If &ny free penon, in. ilia oommiaaion of, or attempt to commit, • 
felony, unmwfu..lly altoot, 11!.mb, cul or wound ane\har ponon, he eho.U, c.t 
tho cliaoroticm of tho jury, if tho ncouacd be ,,bite, or el tlio eouri, iF he 
be & nr.gro, l'ithcr bo confined in the penitentiary not lel!B than ono, 11or 
more tl111n fh·e yeara, or be oonflnccl in jail no~ exoee!liug oue rear, cmcl 
finod not ~o~eding fivo hundred dollan. 

18'6.'1, p. GT, e. 'ID 11, If a frco pcnon uul11wfn1ly alloot 11,t, Mothet- person, in nay atrec't 
in ., t.own, or iR ooy plllOO a( pnbllo J'C80rt, whether iu a town or else-

*floe lVA.0111!.lD,aloi 9VILCIILT0,'111,111.3AT,41!:1; 8R,w4.'llll; 1Lel8ba!N!; Bt.elrla 
,.,51 u LaJsh 6811 11 Roi>, m • :i QmtL. 5Hi a Gr&tl. aoo. 
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where, be 1hRII be eon&ned In jail 11ot. leBB than ab: months, nor more 
&ban three yeare, and be &nod not leu than one huudred, nor e:s:ceoding 
one thounnd dollara. , 
'i12. If any free ponon oommlt robbery, ooin, armed with a dang-eroua 1 R.C. p. a1T,U 

'-~pon, he slmll be oonfined in &he ponitentiarJ' no& Iese thlUl fl,·c, nor !.':9'· p. l8, 

more th11n ten yeara; If not ao armed, he ahill1 be oonfi.nca therein not 1f8t.l:ihp. Of, 

leas tb1m tbreo nor more than t.en yea.re. 11 lot, c. 117 
13. IC MY freo pcraon threatlln injury to the oharni:iter, pert!On or pro• Jl!-17-s, p. oo, § 1a 

perty of 11110tber person, or t.o aecw,o hirn or any ofl'cnt)!!, and thereby f0'~~~;~·1U 
ext.art money or poouolary b1mellt, lie ahnll be confined in tlm pcnitcutuuy •· 00, § 1• 2 

not le1111 thm1 one nor more thnn five ycani. 
14. IC IIIIY free 11erao11 •eille, taka or aL'llret.e a clllld from the pel'60n 1847-1!, p. oo, S 14 

having la,vful oharga or each cliild, v.-ilh intent to e:nort money or ;g,•u. h·, •· • 
1
• 

peouniuy bencllt, he shall be aor:if!ned in the penitentiary not le.aa than ,or JlCll' moro tJ1W1 five fe&IB, 

f Rapt, abd.udion and kidnapping. 

Xis. If nny white person camolly know a f~mnle or the nge of twPln 
years or more, ag11ioat. l1cr wUI, by forco, or eamnllr know n female child 
muler that agti, ho 1hllll be eoullned in the pcnitDDtillry not le~ than tell 
nor moro thnn twenty yonrs. 
/.16. If any white perllOn t11ko away or dctoin, agRinat her will, 11 white l JL o. t «01, r, 

female, with intent to marry or dclllo her• or cau110 her to ho warrlocl or !~e,tp. Iii-~ 1& 

defiled by 11n11tbcr peraon, or toke from &bf penon, baviug lawful cwgo; rr:iJT, e. :fl, 
of her, n femn.lc cl1ild uudllr tw1.'1vc yonn of nge, for the purpose or i auul 6211 
proatimtion or oonoubinll{!'o, ho ahllll bo confined in the pouit.cutiiuy not 
leu than three nor moro &b1111 ten reara. 

17. If any free pol'IIOo aell a frcu person as a al1wc, or kitlnap a freo 1 n. l'. ,. «rr. 
penon with intent to lll!C or M!ll him as 11 1lal'e, kuowiug liim to bo ft,•c, f:r-e, p. 87, u• 
lie Rhall ho oon6uell in tlio penitential}' not lo88 tbBII throo nor more than u Ya. Ona. UI 

1 l.olfb 151!8 
tell yll!U'II, u ·Ldigb 6:JG 

Injury in public eon~eyance. 

18, If any tlrlrcr, conductor or captain or any ,·chicle or bonl for (ltlb- 1e41-e, p. n, 6111 
He wnve1anu, being freo, •l111JI, la the management or auch vchiele or 
bo11t, willfully or 11~tigentl,Y iufliet budi!y iJ\!ory on 11uy person, he 1ball 
be punilhea ns for n miadcmcanor. 

Dueling.f 

UD, If any free poreon, redllont In &Ilia elate, by pterious 11greeme.nt 
made within the aame, 6ght a dool wiihoot the at&te, &nd in llO doing in­
lllet II mo..>tnl wouud, Ile elu,.11 ho deomcd guilty of mtirder In tliil! Bt!I~. 

20. Ir any free person, m,idcnt In this 11:itc, by like agreC)lllcnt, be the I R. c. p. M(, §6 

eeoonrl of eJther p11rty in a110!1 duel as la mention<'d in tbo pwcoding ace- !.11\1t31' f· llXI· 
t.fon, and bu present oo such, when auoh mortal wonud is inflicood, 111, t~it· 17• 6· 
■hall be d(ll?1noa tm acol!llllory before ilie fact. to the crime of murdor iu 
this ltl.te, 

21. .An off'DDdcr, uudcr eicher of the two preoedlug acctiona. mny be 111. t 1:1 10 Sf 

II;~ 1:J~• f::Jr._$M• "- 11111, § l, II. lllt?•B, I'- 97, i 1~. 9 (lea. I~, e. a1,' 17, l Va. c.._ :IO'I. 

t At lO wbo mny lie wlta•~•"' In pr••eo•lloa, l!or d11alln1f, IOO .,...,, •· 1!1, i L 
l 180!).10, p. 9, c. 10. l .B. U. p, ~. § 8. lll:JD•:11, I'• 100, o. 3'7, § 1. 18i7-8; p, 9'1, B, § 91, =3. 

50 
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OJ'FDCEB AGANIT PBOPBBTY, 

prosecuted In the county or oorpon,tlon In wblob the death ooeun, if it 
ocour within thia at&te; 1111d if not, in 111y oounty or corporation in whioh 
nch oft'ender ma.y bel found. 

22. If any free pmon fight a d•el, with any deadly weapon, though 
110 daat.h emne, or send or deli,er to &not.her a. challenge. or meaage tn­
touc1ed to be a ah11Ue11ge, oral or wrltteu, to fight a dual, thongh no dael 
onauo, he aha.II be oonfined in jail n~ more than one year and be 4ned 
not e:i:ooediog one thou111nd dallan, 

23. A.ml if any freo penon accept, or lmawingly aarry or delirer, any 
111N)h challenge or meuage, or adviae. euoaarage or ].'lromote 111011 lluel, he 
ah11ll be confined in jail no~ moro than ab: mondie and fined not uaeed­
ing five himdred dollars. 

!U. it: any freo person, re.icleni in t.bia atato, Jea,·e tho aame for the 
purpose of eluding tho provisions herein oontained, rcapoot.ing dneliog or 
challenges to fight, and without tho at.ate engage in a duel (though no 
death ensue), or challenge another, or aaud or deU\'er a moaaage, intend.ea 
to bo a challenge to 1lght 1aoh duo!, or II006pt. or lmolringly carry or de­
liver auy auch challenge or :nte11aage, or be pre8ent at the fighting of mch 
a. duel, with dea.dly woaponB, BB an nid, aacond or 111rgeon, or ed\'iso, on­
courage or promotAI euob duel, he shall bo deemed as guilty DUd ,ubjeot to 
tho llko puntabment, u if the otrenoe had been oommltt.cd ln this ewte. 

25. A perBOD mdiolied in this atato under tho nineteenth, ~ventieth, 
twenty-fint, or twenty-fourth aeotion, may plead hla e1111viction or ao­
qaiUal or the nmo aff'enoe in another atllte, in bar of 1t1ch lndiotmont. 

26. If any free penon poet o.nather, or, iD writing or in print, u1111 an7 
1ept,0oohfol or contemptuous lnnguage to or C0110&ning another. for not 
fighting II clucl, or for not ■ending or accopting • ohelleage, he ahall be 
oonfined In jail not mun, tb1111 m month&, or fined not u:cccdiDg one 
handred dollare, 

1 'R.c.,.:ssi.Js fl:1. Ir any juatkle or juclgo lmve good caUlle to eu6)lect, tl1at nay pei'­
tT.t"I' ~. ao1n1 ere about to bo ongngccl in II dutil, he mny iBB11e bia WllmUlt to bring 
um,, P• 98• f 30 them bcl'ore him, and i£ he think proper to take l'rom them a recogi111.onoo 

to keop the penoo, lie ebaR insert therein a condition, tba.t they w!II not, 
dnring- the timo for whioh they mo.y be bound, be oonoemed ID a do.el, 
directly or indirectly. 

CHAPTER oxen. 
01' OFFJIN0BS A.OADIST PltOPERTY. 

8oo, 
11, or bnfBlv.)r, 
lll, ~nl•rlnll' IIWt!illnr ar oiler llon• or a 

,·,uol. with ln\cut lo commll l'Oltbor.1, 
rn110 Pf lllilNll!r. 

13, A• to 111mc aol, d011a wllll lntODI to OOlll• 
ndt lnl'i:,..,l. or 1111:r Mony. 

14. nr1111d lnt<'<'llf nnd polll lnrc .. y. 
I~. } StoullnJ wrlJJnp or boolt or notQUnll; 
16. bow .. .iuo 1,.....,r .. tbuatrd, 
1'7. ~~,l'."'T lto oC lbln11 bad lo th 

18, "l'al;.lng ~, lt'trctloa a cliUd. 
19. llleallntr a oln,•o. 
110. n .. elvlnr flolw eo,,do. d•Olll"'1 .... oD:, I 

wbon au4 how p1V1ua11tud. 

about:blank 
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STATE'S INSTRUCTION NO. 

The offense charged in Count ___ of the Indictment in this case is 

Malicious Assault. One of five verdicts may be returned by you under this Count 

of the Indictment. They are: (1) guilty of Malicious Assault; (2) guilty of 

Unlawful Assault; (3) guilty of Battery; (4) guilty of Assault; and (5} not guilty. 

Malicious assault is committed when any person maliciously shoots, stabs, 

cuts or wounds or by some other means causes bodily injury to another with the 

intent to kill or permanently maim, disfigure or disable the other person. 

Unlawful assault is committed when any person unlawfully, but not 

maliciously, shoots, stabs, cuts, wounds or by some other means causes bodily 

injury to another with intent to kill or permanently maim, disfigure or disable 

the other person. 

Battery is committed when any person unlawfully and intentionally makes 

physical contact of an insulting or provoking nature with the person of another, 

or unlawfully and intentionally causes physical harm to another person. 

Assault is committed when any person unlawfully attempts to commit a violent 

injury to the person of another or unlawfully commits an act which places another 

in reasonable apprehension of immediately receiving a violent injury. 

The burden is on the State to prove the guilt of the Defendant beyond a 

reasonable doubt and the Defendant, XXX is not required to prove himself innocent . 

He is presumed by the law to be innocent of this charge and this presumption 

remains with him throughout the entire trial. 

Before the Defendant, XXX can be convicted of Malicious Assault, the State 

of West Virginia must overcome the presumption that the Defendant, XXX is innocent 

and prove to the satisfaction of the jury beyond a reasonable doubt that: 

l.The Defendant, XXX, 

2.in YYY County, West Virginia, 

EXHIBIT 

C 



3.on or about the ___ day of _________ , 199_ 

4. did unlawfully and maliciously {cut) (stab) (wound) (shoot) (or describe other 

means ______ _______ _______ ) cause bodily injury to 

5.ZZZ, 

6.with the intent to {kill) (permanently maim) (permanently disfigure) 

(permanently disable), 

7.ZZZ. 

If after impartially considering, weighing and comparing all the evidence, 

(both that of the State and that of the Defendant) the jury and each member of 

the jury is convinced beyond a reasonable doubt of the truth of the charge as 

to each of these elements of Malicious Assault, you may find XXX guilty of 

Malicious Assault as charged in Count ___ of the indictment. If the jury and 

each member of the jury has a reasonable doubt of the truth of the charge as 

to any one or more of these elements of Malicious Assault, you shall 

find the Defendant XXX not guilty of Malicious Assault (and deliberate on the 

lesser included offense of Unlawful Assault as hereinafter instructed) . 

Before the Defendant, XXX can be convicted of Unlawful Assault, the State 

of West Virginia must overcome the presumption that the Defendant, XXX is innocent 

and prove to the satisfaction of the jury beyond a reasonable doubt that: 

1.The Defendant, XXX, 

2.in YYY County, West Virginia, 

3 . on or about the ___ day of _________ , 199_ 

4.didunlawfullybut not maliciously (cut) (stab) (wound) (shoot) (or describe other 

means _____________ ____ _ __ ) cause bodily injury to 

5.ZZZ, 

6 .with the intent to (kill) (permanently maim) (permanently disfigure) 

(permanently disable} , 



7 . ZZZ . 

If after impartially considering, weighing and comparing all the evidence, 

(both that of the State and that of the Defendant) the jury and each member of 

the jury is convinced beyond a reasonable doubt of the truth of the charge as 

to each of these elements of Unlawful Assault, you may find XXX guilty of 

Unlawful Assault as charged. If the jury and each member of the jury has a 

reasonable doubt of the truth of the charge as to any one or more of these elements 

of Unlawful Assault , you shall find the Defendant XXX not guilty of Unlawful Assault 

(and deliberate on the lesser included offense of Battery as hereinafter 

instructed) . 

Before the Defendant, XXX can be convicted of Battery, the State of West 

Virginia must overcome the presumption that the Defendant, XXX is innocent and 

prove to the satisfaction of the jury beyond a reasonable doubt that: 

l.The Defendant, XXX, 

2.in YYY County, West Virginia, 

3.on or about the ___ day of _________ , 199_, 

4.did unlawfully and intentionally (make physical contact of an insulting or 

provoking nature with the person of _ _ _________ ______ ) (cause 

physical harm to the person of _______________ ). 

If after impartially considering, weighing and comparing all the evidence, 

(both that of the State and that of the Defendant) the jury and each member of 

the jury is convinced beyond a reasonable doubt of the truth of the charge as 

to each of these elements of Battery, you may find XXX guilty of Battery as 

charged. If the jury and each member of the jury has a reasonable doubt of the 

truth of the charge as to any one or more of these elements of Battery, you shall 

find the Defendant XXX not guilty of Battery (and deliberate on the lesser 

included offense of Assault as hereinafter instructed). 



Before the Defendant, XXX can be convicted of Assault, the State of West 

Virginia must overcome the presumption that the Defendant, XXX is innocent and 

prove to the satisfaction of the jury beyond a reasonable doubt that: 

1.The Defendant, XXX, 

2.in YYY County, west Virginia 

3.on or about the ___ · day of 199 

4.did unlawfully (commit an act which placed _______________ _ in 

reasonable apprehension of receiving a violent injury) (attempt to commit 

a violent injury to the person of _______________ ). 

If after impartially.considering, weighing and comparing all the evidence, 

(both that of the State and that of the Defendant) the jury and each member of 

the jury is convinced beyond a reasonable doubt of the truth of the charge as 

to each of these elements of Assault, you may find XXX guilty of Assault as 

charged. If the jury and each member of the jury has a reasonable doubt of the 

truth of the charge as to any one or more of these elements of Assault, you shall 

find the Defendant XXX not guilty. 



JURY VERDICT FORM 

We, the members of the Petit Jury, a.s to the issues joined as to the Indict ment 

find the Defendant XXX: 

Guilty of Malicious Assault 

Guilty of Unlawful Assault 

Guilty of Battery 

Guilty of Assault 

Not guilty . 

Date: 
Foreperson 



IN THE CIRCUIT COURT OF [county] COUNTY, WEST VIRGINIA 

STATE OF WEST VIRGINIA, 

v. 

[ name-all caps], 

Defendant. 

[ case number] 
Hon. [name] 

DEFENDANT'S INSTRUCTION NO. 

Malicious Assault (including lesser offenses) (effective June 29, 2017) 

Count_ of the indictment charges the defendant with Malicious Assault. You may return one of 

five verdicts under this Count of the indictment: 

1. guilty of Malicious Assault; 

2. guilty of Unlawful Assault; 

3. guilty of Battery; 

4. guilty of Assault; or 

5. not guilty. 

Malicious Assault occurs when a person maliciously shoots, stabs, cuts or wounds or by 

any means causes bodily injury to another with the intent to permanently maim, permanently 

disfigure, permanently disable, or kill the other person. Malice is a legal term of art. It is the 

intentional doing of a wrongful act without just cause or excuse, with an intent to inflict an injury 

or under circumstances that the law will infer an evil intent, a condition of the mind showing a 

heart regardless of social duty and fatally bent on mischief. 

EXHIBIT 

I :n 



Unlawful Assault occurs when a person unlawfully, but not maliciously, shoots, stabs, 

cuts, wounds, or by any means causes bodily injury to another with intent to permanently maim, 

permanently disfigure, permanently disable, or kill the other person. 

Battery occurs when a person unlawfully and intentionally makes physical contact of an 

insulting or provoking nature to another person, or unlawfully and intentionally causes physical 

harm to another person. 

Assault occurs when a person unlawfully and intentionally attempts to commit a violent 

injury to another person or unlawfully commits an act which places another person in reasonable 

apprehension of immediately receiving a violent injury. 

The burden is on the State to prove the defendant's guilt beyond a reasonable doubt and 

the defendant is not required to prove [himself] [herself] innocent. [He] [She] is presumed by the 

law to be innocent of this charge and this presumption remains with [him] (her] throughout the 

entire trial. 

Before the defendant can be convicted of Malicious Assault, the State must overcome the 

presumption that the defendant is innocent and prove beyond a reasonable doubt that: 

1. the defendant 

2. in [insert county] County, West Virginia, 

3. on or about the_ day of [insert month, (insert year], 

4. did maliciously (cut) (stab) (wound) (shoot) (or by any means) cause bodily injury 

to 

5. [insert name(s) of victim(s)], 

6. with the intent to permanently maim, permanently disfigure permanently disable, 

or kill 



7. [insert name( s) of victim( s)]. 

If, after impartially considering, weighing and comparing all the evidence (that of both 

the State and the defendant), you are convinced beyond a reasonable doubt of the truth of the 

charge as to each of these elements, you may find the defendant guilty of Malicious Assault as 

charged in Count_ of the indictment. If you have a reasonable doubt of the truth of the charge 

as to any one or more of these elements, you shall find the defendant not guilty of Malicious 

Assault (and deliberate on the lesser included offense of Unlawful Assault as instructed). 

Before the defendant can be convicted of Unlawful Assault, the State must overcome the 

presumption that the defendant is innocent and prove beyond a reasonable doubt that: 

1. the defendant, 

2. in [insert county] County, West Virginia, 

3. on or about the~ day of [insert month], [insert year], 

4. did unlawfully but not maliciously (cut) (stab) (wound) (shoot) (by any means) 

cause bodily injury to [insert name(s) of victim(s)], 

5. with the intent to permanently maim, permanently disfigure, permanently disable, 

or kill 

6. linsert name(s) of victim(s)]. 

If, after impartially considering, weighing, and comparing all the evidence (that of both 

the State and the defendant), you are convinced beyond a reasonable doubt of the truth of the 

charge as to each of these elements, you may find the defendant guilty of Unlawful Assault as 

charged. If you have a reasonable doubt of the truth of the charge as to any one or more of these 

elements, you must find the defendant not guilty of Unlawful Assault, and deliberate on the 

lesser included offense of Battery as instructed. 



Before the defendant can be convicted of Battery, the State must overcome the 

presumption that the defendant is innocent and prove beyond a reasonable doubt that: 

1. the defendant 

2. in (insert county] County, West Virginia, 

3. on or about the _day of [insert month], [insert year], 

4. did unlawfully and intentionally [make physical contact of an insulting or 

provoking nature] [ cause physical pain or injury] to 

5. [insert name(s) ofvictim(s)]. 

If, after impartially considering, weighing and comparing all the evidence (that of both 

the State and the defendant), you are convinced beyond a reasonable doubt of the truth of the 

charge as to each of these elements, you may find the defendant guilty of Battery as charged. If 

you have a reasonable doubt of the truth of the charge as to any one or more of these elements, 

you shall find the defendant not guilty of Battery (and deliberate on the lesser included offense of 

Assault as instructed). 

Before the defendant can be convicted of Assault, the State must overcome the 

presumption that the defendant is innocent and prove beyond a reasonable doubt that: 

1. the defendant 

2. in [insert county] County, West Virginia 

3. on or about the _day of [insert month], [insert year], 

4. did unlawfully {attempt to commit a violent injury to [insert name(s) of 

victim(s)]} {unlawfully commit an act that placed [insert name(s) ofvictim(s)] in 

reasonable apprehension of immediately receiving a violent injury} . 



If, after impartially considering, weighing and comparing all the evidence (that of both 

the State and the defendant), you are convinced beyond a reasonable doubt of the truth of the 

charge as to each of these elements, you may find the defendant guilty of Assault as charged. If 

you have a reasonable doubt of the truth of the charge as to any one or more of these elements, 

you shall find the defendant not guilty. 

GIVEN: - ------

REFUSED: ------

MODIFIED: --- --· 

JUDGE 



CERTIFICATE OF SERVICE 

I, Gary A. Collias, counsel for Petitioner, Timothy Maichle, do hereby certify that I have 

caused to be served upon the counsel of record in this matter a true and correct copy of the 

accompanying "Petitioner's Brief' and "Appendix Record" to the following: 

Andrea Nease Proper 
Assistant Attorney General 

Office of the Attorney General 
Appellate Division 

1900 Kanawha Blvd. East 
State Capitol, Bldg. 6, Ste 406 

Charleston, WV 25305 

Counsel for Respondent 

via hand-delivery and by depositing the same in the United States mail in a properly addressed, 

postage paid, envelope, as stated above, on the 18th day of February, 2022. 

-

~~ 
GARY A. COLLIAS 
West Virginia State Bar #784 
Appellate Counsel 
Appellate Advocacy Division 
Public Defender Services 
One Players Club Drive, Suite 301 
Charleston, WV 25311 
(304)558-3905 

gary .a.collias@wv.gov 

Counsel for Petitioner 


