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ASSIGNMENT OF ERROR

The circuit court erred in failing to grant the Petitioner’s pretrial motion to
dismiss the malicious assault count of the indictment for the reason that it did not
allege “intent to maim, disfigure, disable or kill,” since said intent is an essential
element of the offense.

STATEMENT OF THE CASE

The Petitioner Timothy R. Maichle was tried by jury and convicted in Fayette County
circuit court of the offenses of “attempted murder in the second degree” in violation of W.Va.
Code §§ 61-11-8 and 61-2-1, “malicious assault” in violation of W.Va. Code § 61-2-9, and “third
offense domestic battery” in violation of W.Va. Code § 61-2-28(d). A.R. 557-58, 654-59, 675-
77. Petitioner was sentenced to one to three years for the attempted second degree murder, four
to ten years for malicious assault, and one to five years for the domestic battery. A.R. 604-05,
675-77, 678-83. The sentence for malicious assault was increased from the normal two to ten
years to four to ten years as the result of a recidivist proceeding on that count of conviction
pursuant to W.Va. Code §§ 61-11-18 and 19. A.R. 604-05, 662-64, 680-81. All sentences were
imposed consecutively by the circuit court resulting in an effective sentence of six to eighteen
years. A.R. 604-05, 675-77, 680-81.

The Petitioner was indicted on May 11,2021. A.R. 609-10. On June 8, 2021, the
Petitioner filed a “Motion To Dismiss Count 2” of the indictment, that being the malicious
assault count. A.R. 612. Petitioner argued, among other things, that the indictment was deficient
as to Count Two “because the element of ‘intent to maim, disfigure, disable, or kill” is not
present in Count 2” and that the “statutory requirements of malicious assault are not met by the
language contained in Count 2 of the indictment.” A.R. 612. Count Two of the indictment read
as follows:

And the Grand Jurors, upon their oaths aforesaid, do further present that

TIMOTHY R. MAICHLE, or about the 9™ day of September, 2020, in the said
County of Fayette, committed the offense of “malicious assault” in that he did



unlawfully, intentionally, feloniously, and maliciously wound Amanda Maichle,
by pushing her from a moving motor vehicle, against the peace and dignity of the
State.

A.R. 609. The malicious assault and unlawful assault statute reads as follows:

If any person maliciously shoots, stabs, cuts or wounds any person, or by any
means cause him or her bodily injury with intent to maim, disfigure, disable or
kill, he or she, except where it is otherwise provided, is guilty of a felony and,
upon conviction thereof, shall be punished by confinement in a state correctional
facility not less than two nor more than ten years. If the act is done unlawfully,
but not maliciously, with the intent aforesaid, the offender is guilty of a felony
and, upon conviction thereof, shall either be imprisoned in a state correctional
facility not less than one nor more than five years, or be confined in jail not
exceeding twelve months and fined not exceeding $500.

W.Va. Code § 61-2-9(a). Absent from Count Two of the indictment was the language “with
intent to maim, disfigure, disable or kill.”

The State filed a response to the motion to dismiss Count Two. A.R. 614. The State
argued that malicious assault could be committed one of two ways. “First, if a defendant
maliciously shoots, stabs, or wounds any person.” A.R. 616. Second, it can be violated “if a
defendant maliciously and by any means causes another person bodily injury with the intent to
maim, disfigure, disable or kill.” A.R. 616. It was the position of the State that as long as the
indictment alleged that the Petitioner maliciously wounded Amanda Maichle it was not
necessary that the indictment allege intent to maim, disfigure, disable or kill.

A hearing on pretrial motions was held on June 29, 2021. A.R 62. The motion to dismiss
Count Two of the indictment was argued by the parties. A.R. 80-84. The State argued that
Count Two was sufficient because the element of “intent to maim, disfigure, disable or kill” was
not necessary as long as the indictment alleged that the accused maliciously wounded the victim.
A.R. 81-83. The circuit court erroneously agreed with the State and denied the motion to dismiss

Count Two. A.R. 84, An order denying the motion and agreeing with the reasoning of the State



was entered on July 14, 2021. A.R. 620. The court again denied the motion to dismiss Count
Two in a post-trial order. A.R. 655.

Petitioner’s jury trial commenced on August 18, 2021. A.R. 97. While the court was
taking up preliminary trial matters the Petitioner moved the court to reconsider its earlier ruling
not dismissing Count Two because of the missing “intent to maim, disfigure, disable or kill”
language. A.R. 112. The State made the same argument that “intent to maim, disfigure, disable
or kill” was not a proper element of malicious assault as alleged in Count Two of the indictment.
A.R. 113. The court once again agreed with the State. A.R. 114.

The evidence at trial is not essential to the legal issues presented in this appeal, but
briefly was as follows. The Petitioner and his wife Amanda Maichle were riding on Route 60 in
Fayette County on September 9, 2020. A.R. 372-77. The Petitioner was driving, and his wife
was in the front passenger seat. A.R.375. They were arguing. A.R. 377-81. Mrs. Maichle
asked the Petitioner to stop the vehicle and let her out. A.R. 380. He slowed down the vehicle.
A.R. 381. She unbuckled her seat belt, turned her body toward the car door. A.R. 381. Mrs.
Maichle testified the Petitioner then pushed her out the door. A.R. 381-82. The Petitioner
maintained that she jumped from the vehicle in an audio statement that was played for the jury
and came into evidence. A.R. 686-87 (Defendant’s Exhibit 15 digital audio file on disk at A.R.
711.). Mrs. Maichle was severely injured by falling from the vehicle and by having her legs run
over by the right rear wheel of their vehicle. A.R. 383-85. A paramedic testified that he
believed she may have said she jumped from the vehicle. A.R. 419-20. At Charleston Area
Medical Center Mrs. Maichle stated that she jumped from the vehicle. A.R. 231, 236-38, 255,

258, 715, 725, 727, 738. On September 28, 2020, she gave a statement to police indicating that



the Petitioner pushed her out of the vehicle but that she was not sure if he did it intentionally.
A.R. 385-86.

Over the objection of the Petitioner, and after rejecting the proposed instruction of the
Petitioner, the circuit court gave the State’s jury instruction that did not include the element of
intent to maim, disfigure, disable or kill for either malicious assault or unlawful assault. A.R.
488-95, 514-16, 643-646.

The jury returned a verdict of guilty on the malicious assault count and the third offense
domestic battery charge, but only convicted the Petitioner of the lesser included offense of
attempted second degree murder. A.R. 557-58, 654-56, 675-77. The State filed a second
offense recidivism information pursuant to W.Va. Code §§ 61-11-18 and 19 seeking to double
the minimum sentence for the most serious of the Petitioner’s convictions., that is, the malicious
assault count. A.R. 662. The Petitioner filed a motion for a new trial. A.R. 666. That motion
sought a new trial, for among other reasons, because the language “with intent to maim,
disfigure, or kill” was missing from Count Two of the indictment. A.R. 666-67. The State filed
a response to the motion for new trial. A.R. 668. The State advanced the same argument as
before noting that the court twice before heard the Petitioner’s argument regarding Count Two
and rejected it on both occasions. A.R. 669.

The Petitioner was arraigned on the recidivist information. A.R. 567. He admitted that
he was the same person convicted of the predicate felony offense. A.R. 576. A sentencing
hearing took place on October 4, 2021. A.R. 580. During this hearing the Petitioner once again
argued the motion to dismiss Count Two because of the missing language concerning “intent to
maim, disfigure, disable or kill.” A.R. 587-88. The State again argued that that language was

not an element of malicious assault as charged and the court once again agreed and denied the



motion for new trial. A.R. 588-90. Based upon the recidivist information the court doubled the
minimum sentence for malicious assault, from two to ten years to four to ten years
imprisonment. A.R. 604-05. The court then imposed a sentence of one to three years for
attempted second degree murder, four to ten years for malicious assault and one to five years
imprisonment for third offense domestic battery, with all sentences to be served consecutively.
A.R. 604-05, 675-77, 680-81.

The circuit court entered a final order denying the motion for new trial and sentencing the
Petitioner on October 20, 2021. A.R. 678. In this order the court again adopted the reasoning of
the State that intent to maim, disfigure, disable or kill was not a necessary element of malicious
assault and set forth the sentence as described in the above paragraph. It is from this final order
of the circuit court that the Petitioner brings this appeal.

The Petitioner is not asserting any issues or errors with regard to his convictions or
sentences for attempted second degree murder or third offense domestic battery. The Petitioner
is also not asserting any error with regard to the recidivist proceeding or his sentence for
malicious assault. As set forth above in the Assignment of Error, the Petitioner is only alleging

error with regard to his indictment and conviction for malicious assault.

SUMMARY OF ARGUMENT
The circuit court erred when it denied Petitioner’s pretrial motion to dismiss Count Two
of the indictment that alleged malicious assault because it did not contain the essential element of
the “intent to maim, disfigure, disable or kill.” At least five West Virginia cases are directly on
point and stand for the proposition that “intent to maim, disfigure, disable or kill” is an essential
element of this offense. State v. Combs, 166 W.Va. 149, 151, 280 S.E.2d 809, 810 (1980); State

v. Stalnaker, Syl. Pt. 3, 138 W.Va. 30, 76 S.E.2d 906 (1953); McComas v. Warth, 113 W.Va.



163, . 167 S.E. 96, 96-97 (1932, rehearing denied 1933); State v. Taylor, Syl. Pt. 3, 105 W.Va.
298, ., 142 S.E. 254,256 (1928) and State v. Meadows, 18 W.Va. 658, 668-69 (1881). There
are no cases holding otherwise. Even the stock instructions of both the West Virginia
Prosecuting Attorneys Institute and West Virginia’s Public Defender Services provide that the
jury must be instructed that intent to maim, disfigure, disable or kill is an element of malicious
assault. See Exhibits C and D attached, respectively.
STATEMENT REGARDING ORAL ARGUMENT AND DECISION

Petitioner requests a Rule 19 oral argument, as counsel believes that a Rule 19 oral
argument would be helpful to the Court and this case presents a fundamental question of what
the elements are of a commonly prosecuted statute. The interpretation of the elements of
malicious assault by the circuit court, that is the subject of this appeal is inconsistent with settled
law as to how this statute has been understood in case law from at least 1881 to the present.
Furthermore, the circuit court’s decision as to the elements of malicious assault is inconsistent
with the stock jury instructions of both West Virginia Public Defender Services and the West
Virginia Prosecuting Attorneys Institute that are used on a daily basis in circuit courts throughout

West Virginia.

ARGUMENT

The circuit court erred in failing to grant the Petitioner’s pretrial motion to
dismiss the malicious assault count of the indictment for the reason that it did not
allege “intent to maim, disfigure, disable or kill,” since said intent is an essential
element of the offense.

STANDARD OF REVIEW: This Court’s standard of review concerning a motion to
dismiss an indictment is, generally, de novo.” State v. Grimes, Syl. Pt. 1, 226 W.Va. 411, 701
S.E.2d 449 (2009); State v. Johnson, Syl. Pt. 1,219 W.Va. 697, 639 S.E.2d 789 (2006) and State
v. Miller, Syl. Pt. 2, 197 W.Va. 588, 476 S.E.2d 535 (1996).



The issue presented is straight forward. Do all convictions for malicious assault under
W.Va. Code § 61-2-9(a) require the element of “intent to maim, disfigure, disable or kill” to be
included in the indictment? The court below ruled in the negative. The Petitioner, history, case

law, and the statute itself disagree. Code § 61-2-9(a) in reads as follows:

[f any person maliciously shoots, stabs, cuts or wounds any person, or by any
means cause him or her bodily injury with intent to maim, disfigure, disable
or kill, he or she, except where it is otherwise provided, is guilty of a felony and,
upon conviction thereof, shall be punished by confinement in a state correctional
facility not less than two nor more than ten years. If the act is done unlawfully,
but not maliciously, with the intent aforesaid, the offender is guilty of a felony
and, upon conviction thereof, shall either be imprisoned in a state correctional
facility not less than one nor more than five years, or be confined in jail not
exceeding twelve months and fined not exceeding $500. [emphasis added|

It was the position of the State and the ruling of the circuit court that there are two ways

of indicting and violating under this statute. The first is by the State indicting that the accused:

e maliciously shoots, stabs, cuts or wounds any person.

In the present case the State only alleged that the Petitioner maliciously wounded Amanda
Maichle. This is how the Petitioner was indicted. A.R. 514-16, 609. The second way of
violating and indicting under this statute according to the State and the circuit court is if the
accused:

e by any means cause ... bodily injury with intent to maim, disfigure,
disable or kill.

The question then is whether the “intent to maim, disfigure, disable or kill” is an essential
element of malicious assault even when the defendant is accused of maliciously shooting,
stabbing, cutting or wounding the victim, or whether when a defendant maliciously shoots, stabs,
cuts or wounds a person no such intent is necessary to qualify as the felony of malicious assault,

and therefore the indictment need not allege any such intent.



A. The lesser included offense.

In addition to the history and case law concerning this statute set forth below, there is a
profound problem with the State’s and circuit court’s interpretation of this statute presented by
the statute itself. W.Va. Code § 61-2-9 is titled “Malicious and unlawful assault; assault; battery;
penalties.” The second sentence of subsection (a) of § 61-2-9, which is block quoted in its
entirety above, provides that “[i]f the act is done unlawfully, but not maliciously, with the intent
aforesaid, the offender is guilty...” of the lesser included felony of unlawful assault. Obviously,
the difference between the lesser included offense of unlawful assault and malicious assault is
that malicious assault requires the element of malice, while unlawful assault does not. That is
why it is a lesser included offense. Lesser included offenses, by definition, “are composed of
some, but not all, of the elements of the greater crime, and [do] not have any element not
included in the greater offense,” in this case, malicious assault. Black’s Law Dictionary, 5" Ed.,
definition of “lesser included offense.” In no case can a lesser included offense contain any
additional elements that are not present in the greater offense. In all cases a person who is guilty
of the greater offense of malicious assault must logically also be guilty of unlawful assault. This,
however, presents a problem to the State’s and circuit court’s position as to the elements of
malicious assault. The second sentence of § 61-2-9(a) block quoted above also provides that in
order to be guilty of the lesser included offense of unlawful assault a person must act “with the
intent aforesaid.” The only “intent” that is “aforesaid” in the first sentence of § 61-2-9(a) is the
“Intent to maim, disfigure, disable or kill.” That means that all persons that are guilty of
unlawful assault must have the “intent to maim, disfigure, disable or kill.” Therefore, even if an
accused “maliciously shoots, stabs, cuts or wounds™ a person he must have the “intent to maim,
disfigure, disable or kill.” Otherwise, the lesser included offense of unlawful assault would have

an element not necessarily present in the greater offense of malicious assault, and it would be



possible to be guilty of the greater offense of malicious assault without necessarily being guilty
of the lesser included offense of unlawful assault. The inescapable conclusion is that all
indictments and convictions for both malicious assault and its lesser include offense of unlawful

assault require the element of “intent to maim, disfigure, disable or kill.”

B. History of the malicious assault statute.

West Virginia’s malicious assault statute can be traced back to the British Offences
Against the Person Act of 1828. 9 George IV, chapter XXXI [31], section XII [12]. See State v.
Gibson, 67 W.Va. 548, _ , 68 S.E. 295, 295-96 (1910); State v. Coontz, 94 W.Va. 59, 117
S.E. 701, 703 (1923) and Harris v. Commonwealth, 150 Va. 580, 583, 142 S.E. 354, 355 (1928).
For the convenience of the Court a copy of this 1828 British statute is attached to this brief as
Exhibit A. The pertinent language appears in section XII [12] on pages 103-04 and reads as
follows:

And be it further enacted, That if any Person unlawfully and maliciously shall

shoot at any Person, or shall, by drawing a Trigger, or in any other Manner,

attempt to discharge any Kind of loaded Arms at any Person, or shall unlawfully

and maliciously stab, cut or wound any Person, with Intent, in any of the Cases

aforesaid, to maim, disfigure, or disable such Person, or to do some other

grievous bodily Harm to such Person, or with Intent to resist or prevent the lawful

Apprehension or Detainer of the party so offending ... shall be guilty of felony
.... [emphasis added]

The plain language of this British statute expressly provides that the malicious wounding of a
person requires the element of intent to maim, disfigure or disable in order to be a felony.

By 1860 the language from the 1828 British statute was adopted by the Commonwealth
of Virginia. By that year the Virginia malicious assault statute read as follows:

If any free person maliciously shoot, stab, cut or wound any person, or by any

means cause him bodily injury, with intent to maim, disfigure, disable or kill, he

shall, except where it is otherwise provided, be punished by confinement in the
penitentiary not less than one, nor more than ten years.



Va. Code 1860, chapter CXCI [191], section 9. See Harris v. Commonwealth, 150 Va. 580, 583,
142 S.E. 354, 355 (1928). For the convenience of the Court a copy of this 1860 Virginia statute
is attached to this brief as Exhibit B. The pertinent language appears in section 9 on page 784.
This Virginia statute is in all relevant respects identical to the present West Virginia Statute.

West Virginia separated from Virginia in 1863. The West Virginia Constitution provided
in Article VIII, § 13 that laws in effect on the adoption of the Constitution remained the law of
West Virginia. Thus, the Virginia malicious assault statue became the law of West Virginia.

By 1881 what was the Virginia malicious assault statute was now located in what was
Section 9 of Chapter 144 of the West Virginia Code and read as follows:

If any person maliciously shoot, stab, cut or wound any person, or by any means

cause him bodily injury, with intent to maim, disfigure, disable or kill, he shall ...

be punished by confinement in the penitentiary not less than two nor more than

ten years.
Once again, the statute for all relevant purposes was identical to today’s version and the earlier
Virginia statute. In 1881 this Court decided the case of State v. Meadows, 18 W.Va. 658 (1881),
that involved a shooting, in which the statute was quoted and interpreted with regard to the very
same issue that is now before this Court in the present appeal. /d. at 660. The Meadows Court
expressly ruled with regard to the malicious assault statute that:

The essence and gist of the statutory offence is the intent with which the act may

be done. If any of the acts be done, the party may be liable as for a common law

offence, but without the intent, as laid down in the statute, there could be no

conviction under the statute. The intent mentioned in the statute must be “to

maim, disfigure, disable or kill,” not any other intent. Under this statute proof of

intent to rob, to commit a rape, or any other offence known to the law except to

“maim, disfigure, disable or kill,” would not satisfy the terms of the statute....

[A]ccording to the express language of both the sections of this statute, the

prohibited acts must be committed with “intention to maim, disfigure, disable or

kill.”
Id. at 668-69. The Meadows Court continued:

10



A person might do any of the acts with intent to do /ess bodily harm than to

“maim. disfigure, disable or kill,” which are made felony; and under these

instructions, be convicted of felony for a mere misdemeanor.

Id. at 669. What the Meadows Court was saying is that maliciously shooting, stabbing, cutting or
wounding a person is only a misdemeanor without the “intent to maim, disfigure, disable or kill.”
The Meadows decision is directly on point and makes it clear that the element of the “intent to
maim, disfigure, disable or kill” is an essential element of all malicious assault cases and the
defendant must be indicted accordingly.

From the time of the Meadows decision in 1881 to the present, the West Virginia
malicious assault statute was amended in 1882, 1978, 2004, 2014 and 2017. None of these
changes affect the issue before this Court. W.Va. Code § 61-2-9(a) now reads, [i]f any person
maliciously shoots, stabs, cuts or wounds any person, or by any means cause him or her bodily
injury with intent to maim, disfigure, disable or kill, he or she, except where it is otherwise
provided, is guilty of a felony....” There has been no relevant substantive change since 1881.
The only changes are the adding the feminine pronouns “her” and “she” and putting the letter “s”
at the end of the words “shoot,” “stab,” “cut,” and “kill.” The offense of “malicious assault” is
sometimes referred to as “malicious wounding” in the case law and in this brief and the lesser
included offense of “unlawful assault™ is sometimes referred to as “unlawful wounding.”

In State v. Taylor, 105 W.Va. 298, 142 S.E. 254 (1928) this Court revisited the issue of
the intent necessary to violate the West Virginia malicious assault statute then still located at
section 9 of chapter 144 of the Code. While this case dealt with a conviction for the lesser
included offense of unlawful wounding under the statute, it involved the same issue of the intent

necessary to be convicted. If intent to maim, disfigure or disable is an element of the lesser

included offense it would also have to be an element of the greater offense of malicious assault.
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The indictment indicated and the jury was instructed that intent to maim, disfigure, disable or kill
was necessary to convict. The issue before the Court was whether there must be intent to
permanently maim, disable or disfigure. State v. Taylor, 105 W.Va. at _ , 142 S.E. at 256. This
Court answered this question in the affirmative. State v. Taylor, Syl. Pt. 3. The Taylor case
stands for the proposition that not only do all indictments for malicious assault and the lesser
included offense of unlawful wounding require the “intent to maim, disfigure, disable or kill,”
but that that intent must be to do so permanently.

While only persuasive authority, there is a Virginia case that deals with the same issue of
the intent required for a conviction under the then existing Virginia maiming act. In Harris v.
Commonwealth, 150 Va. 580, 142 S.E. 354 (1928) the Supreme Court of Appeal of Virginia
traced its statute back to the British statute, 9 George IV, chapter 31, section 12 from 1828, the
same statute that is the source of the wording of the present West Virginia malicious assault
statute. Harris v. Commonwealth, 150 Va, at 583, 142 S.E. at 355. At the time of the Harris
case the Virginia statute read as follows: “If any person maliciously shoot, stab, cut or wound
any person, or by any means cause him bodily injury, with intent to maim, disfigure, disable, or
kill,” he shall be guilty of a felony. Id. This is in all relevant respects identical to the present
West Virginia malicious assault statue. In discussing the history of the Virginia statute, that was
for all practical purposes the same as the current and historical West Virginia statute, the
Virginia Supreme Court opined:

The true purpose and meaning of the statute was doubtless conceived to be to

define and punish as felonies those acts which had theretofore been considered

misdemeanors only in those cases where it also appeared that there was felonious

intent to maim, disfigure, disable or kill. However this may be, we find no

sufficient reason for departing from a rule which has been so long established. It

should cause no failure of justice if those engaged in criminal prosecutions are

properly careful in drawing indictments, for in the very same clause of the statute
it is provided that if the assailant shall cause any person bodily injury, with the
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same intent, it constitutes a similar crime. This indictment is too narrow in its

terms to include as a felony the bruise which was in fact inflicted upon Collins by

the accused. If the indictment had also charged that the assault and bodily injury

were done maliciously with the felonious intent to maim. etc., the evidence would

have been sufficient to support the conviction of felony.

Harris v. Commonwealth, 150 Va. at 585, 142 S.E. at 355. It is plain from this Virginia case that
the court believed it was the “intent to main, disfigure, disable or kill” that converted what would
otherwise be a misdemeanor into a felony based upon the same statutory language as the West
Virginia law.

This Court in the case of McComas v. Warth, 113 W.Va. 163, 167 S.E. 95 (1932,
rehearing denied 1933) quoted with approval the statement of the Virginia Supreme Court in
Harris v. Commonweath case, supra, with regard to the Virginia statute that was identical to
W.Va. Code § 61-2-9, as follows. “The true purpose and meaning of such act was doubtless
conceived to be to define and punish as felonies those acts which have theretofore been
considered misdemeanors only in those cases where it also appeared that there was the felonious
intent to maim, disfigure, disable, or kill.” McComas v. Warth, 113 W.Va. at __, 167 S.E. at 96-
97. The McComas Court continued: “To support a finding of unlawful wounding under our
statute, [§ 61-2-9] above cited, there must be intent to produce a permanent disability or
disfigurement.” Id,, citing State v. Taylor, supra. Since unlawful wounding or assault is a lesser
included offense of malicious assault, logically the “intent to maim, disfigure, disable or kill”
must also be an element of malicious assault.

In 1953 this Court decided State v. Stalnaker, 138 W.Va. 30, 76 S.E.2d 906 (1953).
Syllabus point 3 reads as follows:

To support a finding of unlawful wounding under Section 9 of chapter 144 of the

Code [Code, 61-2-9], there must be intent to produce a permanent disability or
disfiguration.” [Brackets in original quote]
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Although logically “intent to maim, disfigure, disable or kill” must be an element of malicious
assault if it is an element of the lesser included offense of unlawful assault or wounding, this
Court said it explicitly in the Stalnaker opinion. “To support a finding of malicious wounding or
unlawful wounding under Code, 61-2-9, the intent to produce a permanent disability or
disfiguration is the essence of the crimes of malicious wounding and unlawful wounding.” State
v. Stalnaker, 138 W.Va. at 41, 76 S.E.2d at 912; citing State v. Taylor, supra, State v. Meadows,
supra and McComas v. Warth, supra. By citing the Taylor, Meadows and McCommas cases, it is
clear that this Court in Stalnaker understood the meaning and significance of this entire line of
cases. The Stalnaker case is directly on point and supports the Petitioner’s position that both the
indictment and the jury instruction were deficient since they did not include the element of
“intent to maim, disfigure, disable or kill.” See also State v. King, Syl. Pt. 1, 140 W.Va. 362, 84
S.E.2d 313 (1954) (“...Code, 61-2-9, providing that malicious wounding and unlawful
wounding, as defined in the statute, are felonies, an indictment charging malicious wounding
with intent ‘to maim, disfigure, disable, and kill’ the person alleged to have been wounded,
charges a felony.”) and State v. Daniel, 144 W.Va. 551, 558, 109 S.E.2d 32, 36 (1959) (“...the
required statutory intent, that it was done with intent to maim, disable and kill.”).

Finally, in the case of State v. Combs, 166 W.Va. 149, 151, 280 S.E.2d 809, 810 (1980)
this Court stated unequivocally with regard to W.Va. Code § 61-2-9 that “[t]he statute makes it
clear, as does the case law in this State, that intent [to maim, disfigure, disable or kill] is an
essential element of both malicious wounding and unlawful wounding.” {Brackets added]. /d.,

citing the Stalnaker, Taylor, Daniel, McComas and Meadows cases back to 1881.
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C. Current status of malicious assault jury indictments and instructions.

So far as Petitioner’s counsel can determine, circuit court judges routinely instruct jurors
that the “intent to maim, disfigure, disable or kill” is an essential element of both malicious
assault and unlawful assault cases under W.Va. Code § 61-2-9. Attached as Exhibit C to this
brief is a copy of the stock jury instruction of the West Virginia Prosecuting Attorneys Institute,
Instruction 116, obtained from its website, https://pai.wv.gov , covering malicious assault and its
lesser included offenses. Attached as Exhibit D to this brief is a copy of the stock jury
instruction of West Virginia’s Public Defender Services, Instruction 7.2.16.1, obtained from its
website, https://pds.wv.gov , covering malicious wounding and its lesser included offenses. The
instructions of both agencies of West Virginia State Government agree that in all cases the jury
must be instructed that they cannot convict of either the felony of malicious assault or unlawful
assault without proof beyond a reasonable doubt of the intent to maim, disfigure, disable or kill,
although using slightly different language.

Petitioner’s counsel has not been able to locate a single case, either appellate or trial
level, where an indictment for felony malicious assault or felony unlawful assault has been
upheld if it did not include the essential element of the intent to maim, disfigure, disable or kill,
as the case may be. But this is to be expected. If the indictment in this case is sufficient it would
mean that anyone who maliciously wounds another person would be guilty of a felony. If this is
true then if A becomes angry at B and punches him in the mouth with his fist without lawful
cause, and cuts his lip, he has caused a wound and committed a felony. If the State’s position
below and the circuit court’s rulings are correct, a new felony has been created. W.Va. Code §
61-2-9(c) provides for the misdemeanor of battery. If the indictment below is proper, then any

battery that is committed maliciously and results in any physical harm or a wound would be a
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felony. The mere malicious or unlawful wounding of another person without the intent to maim,
disfigure, disable or kill, is not now, and has never been, a felony in West Virginia. That,

however, is what the Petitioner was indicted for and convicted of.

D. The deficient indictment.

The law with regard to the requirements for indictments is well developed. “In order to
lawfully charge an accused with a particular crime it is imperative that the essential elements of
the crime be alleged in the indictment.” State v. Johnson, Syl. Pt. 3, 219 W.Va. 697, 639 S.E.2d
789 (2006); quoting State v. Palmer, Syl. Pt. 4,210 W.Va. 372, 557 S.E.2d 779 (2001); quoting
State ex rel. Combs v. Boles, Syl. Pt. 1, 151 W.Va. 194, 151 S.E.2d 115 (1966). “An indictment
for a statutory offense is sufficient if in charging the offense, it substantially follows the language
of the statute, fully informs the accused of the particular offense with which he is charged and
cnables the court to determine the statute on which the charge is based.” State v. Johnson, supra,
Syl. Pt. 4; quoting State v. Bull, Syl. Pt. 8, 204 W.Va. 255, 512 S.E.2d 177 (1998); quoting State
v. Hall, Syl. Pt. 3, 172 W.Va. 138, 304 S.E.2d 43 (1983). See also State ex rel. Forbes v.
Canady, 197 W.Va. 37,41, 475 S.E.2d 37, 41 (1996); citing Russell v. U.S., 369 U.S. 749, 764-
64 (1962).

The indictment for malicious assault in the present case meets none of the requirements
for indictments sct out above, other than enabling the circuit court to determine the statute on
which the charge is based. A.R. 609. Even that could not be determined by the elements set forth
in Count Two. The court could determine that only because the indictment itself lists W.Va.
Code § 61-2-9 as the offense charged. A.R. 609. Otherwise Count Two of the indictment is
deficient. It leaves out the essential element of “intent to maim, disfigure, disable or kill.” It

does not follow the language of the statute. Finally, it does not inform the accused of the
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particular offense with which he is charged because it cites to the statute, that is malicious assault
under § 61-2-9, and then lists only the elements for simple battery.

In the present case Count Two alleges no more than simple battery. The Petitioner,
however, was tried for and convicted of felony malicious assault. “When a defendant is charged
with a crime in an indictment, but the State convicts the defendant of a charge not included in the
indictment, then per se error has occurred, and the conviction cannot stand and must be
reversed.” State v. Corra, Syl. Pt. 7,223 W.Va. 573, 678 S.E.2d 306 (2009). “When a
defendant is convicted of charges not included in the indictment an amendment has occurred
which is per se reversible error.” State v. Corra, 223 W.Va. at 582-83, 678 S.E.2d at 315-16;
quoting U.S. v. Fletcher, 74 F.3d 49, 53 (4" Cir. 1996) and citing U.S. v. Redd, 161 F.3d 793,
795 (4" Cir. 1998). This Court has held “that a fundamental principle stemming from Section 5
of Article III of the West Virginia Constitution is that a criminal defendant only can be convicted
of a crime charged in the indictment.” State v. Miller, 197 W.Va. 588, 599-600, 476 S.E.2d 535,
546-47 (1996). Accordingly, deficient indictments, such as the Count Two malicious assault
charge in this case are not subject to harmless error analysis. Even if it were, it could hardly be
harmless error to indict, try, convict and sentence a defendant for a felony based on an
indictment that at most alleges a misdemeanor.

Finally, West Virginia Rule of Criminal Procedure 12(b)(2) requires that defenses and
objections based on defects in the indictment must be raised prior to trial. State v. Miller, Syl. Pt.
1, supra. In the present case the objection to the indictment that is the subject of this appeal was
raised by pretrial motion, oral argument on the record at the motion hearing and when the circuit

court took up preliminary matters before the trial began. A.R. 612, 80-84, 112-14.
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The history and case law cited above and the malicious assault and unlawful assault
statute itself demonstrate that the indictment as to Count Two is deficient. The issue of the
deficiency of Count Two of the indictment alleged by the Petitioner was preserved in the pretrial
record below, not subject to harmless error analysis, and a de novo standard of review applies.
State v. Corra, Syl. Pt. 7, supra, and State v. Grimes, Syl. Pt. 1, supra. Therefore, this Court
should reverse the Petitioner’s conviction for malicious assault.

CONCLUSION

In light of all the above it is apparent that Count Two of the indictment in this case
alleging malicious assault was deficient and contrary to the law. This issue was preserved for
appeal by timely motion and objection and has a de novo standard of review. Accordingly, this
Court should reverse, set aside and void the Petitioner’s indictment and conviction for malicious
assault and remand this case to the circuit court for further action consistent with this Court’s
order.

Respectfully Submitted,

TIMOTHY R. MAICHLE

/_> {/Z// By Counsel
ot

GARY A. COLLIAS

West Virginia State Bar #784
Appellate Counsel

Appellate Advocacy Division
Public Defender Services

One Players Club Drive, Suite 301
Charleston, WV 25311
(304)558-3905
gary.a.collias@wv.gov

Counsel for Petitioner
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CAP. XXX.

\o Act for applying surplus Ways and Means to the Service
of the Year One iousand eight hundred and twenty-eight.
[19th June 1828.]

* 852,050/, 8s. 73d. being the Surplus of Ways and Means granted
¢ for 1823, and the Four following Years, to be applied for the
* Service of 1828.

- CAP XXXIL
\n Act for consolidating and emending the Statutes in-Eng-

land relative to Offences against the Person.
[27th June 1828.]

WHEREAS it is expedient to repeal various Statutes now
in force in that Part of the United Kingdom called E
land, relative to Offences against the Person, in order that
Provisions contained in those Statutes may be amended and
_consolidated into this Act; Be it therefore enacted by the
Cing's most Excellent Majesty, by and with the Advice and Con-
ient of the Lords Spiritual and Temporal, and Commons, in this
wesent Parliament assembled, and by the Authority of the same,
That so much of the Great Charter made in the Ninth Year of the
Reign of King Henry the Third, as relates to Inquisitions of Life 9H.s. e.95.
s Member; and so much of & Statute msde in the Fifty-second s2H.s.c.25.
Year of the same Reign, as relates to murder ; and so much of a
Statute made in the Third Year of the Reign of King Edward 3Ed.1. ell.
the First, as relates to Inquests of Murder, and the Writ of Odio & 15.
et Atid, and to any Person ravishing or taking away by Force any
Female as therein mentioned ; and 30 much of a Statute made in
the Fourth Year of the same Reign, intituled The Statute of §EA.L. .8,
Bigamy, as relates to Bigamists ; and so much of a Statute made c.5.
in the Sixth Year of the same Reign, as relates to any Person GEd.l, c.s.
killing another by Misfortune or in his own Defence, or in other
Manner without Felony; and #0 much of a Statute made at West-
winster in the Thirteenth Year of the same Reign, as relates to jsE4.1. sl
the Writ of Odio et Atia and to Rape; and sc much of a Statute c.29. & 34.
~ made in the Ninth Year of the Reign of King Edward the Se- gEdg. sl -
cond, commonly called Articuli Cleri, as relates to laying violent .3,
Hands on 2 Clerk; and s0 much of a Statute made in the Eigh- 18Ed.S. ee.5.
teenth Year of the Reign of King Edward the Third, as relates c.2.
to Bigamista ; and so much of 2 Statute made in the Twenty-fifth 25Ed.g. s.5,
Year of the same Reign, as relates to Petit Treason ; and so much Pertof e
of a Statute made in the Fiftieth Year of the same Reign, as relates gopas o5
_ tothe Arrest of Persons of Holy Church : and so much of 2 Sta-
. lute made in the First Year of the Reign of King Rickard the ) pic.g ¢.15.
' nd, 82 relates to the like Arrests; and so much of a Statute
o the Sixth Year of the same Reign, as relatesto Ravishers, gp: o o).
to Women ravished ; and so much of 2 Statute made in the g,
- F’m} Year of the Reign of King Henry the Fourth, as relates to zpy 4 5
ﬁlﬂng the Tongues or putting out the Eyes of any the King's (1, oo
d.‘:i' People, and to any Assault upon the Servant of a Knight
¢ Shire in Parliament ; and so much of'a Statute made in the
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Persons fleeing for Murders, Manslaughters, Robberies, and B
teries ; and so much of a Statute made in the Eleventh Yex:
the Reign of King Henry the Sixth, as relates to any Assuls
Affray made to any Lorcf? Knight of the Shire, Citizen, or Burg
being and attending at the Parliament or other Council of 2:
King; and an Act passed in the Third Year of the Reip«
King Henry the Seventh, intituled An Act against taking axz; -
Women against their Wills ; and an Act passed in the same Vi
intituled An Act that the Steward, Treasurer, and Controller ofiv
King's House, shall enguire of Offences done within the same; e
an Act passed in the Twelfth Year of the same Reigp, intits
An Act to make some Offences Peity Treason; and an Act PHW
in the Twenty-fourth Year of the Hyeign of King Henry the Eigin:

intituled An Act where a Man killing a Thief shall not forfeiu
Goods; end an Act passed in the Twenty-fifth Year of the s
Reign, intituled An Act for the Punishment of the Vice of Buzzen:
and so much of an Act passed in the Thirty-third Year of i
same Reign, intituled An Act for Murther and malicious Bl¢
shed within the Tourl, as relates to the Punishment of Mo
siathter and of mealicious Striking, by reason whereof Bi:x
shall be shed; and an Act passed in the same Year, intituled
Act to proceed by a Commission of Oyer and Determiner agiv

go much of an Act passed in the First Year of the Reign of ki |- .;

Edward the Sixth, intituled Ar Act for the Repeal :g‘ ceriain 8¢
tutes concerning Treasons, Felonies, elc., as relates to Pe

and Murder, and to Bigamists, but nothing therein now in for:
relating to Foreign Pleas or Dower ; and so much of an Act pas«d

in the Fifth and Sixth Years of the same Reign, intituled Az 4 "
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therein mentioned ; and an Act passed in the Fourth and Fitt

Years of the Reign of King Philip and Queen Mary, intitul |

An Act that Accessories in Murder and divers Felonies shall +d

have the Benefit of Clergy ; and an Act passed in the same Yo |y ..

intituled An Act for the Punishment of such as shall take oxit
Mauidens thet be Inheritors, being within the Age of Sixzteen Yeer
or that marry them without Consent yf their Parents ; and so mud

of an Act passed in the Fifth Year of the Reign of Queen Ef ;

betk, intituled An Act touching divers Orders for Artificers, Lt
bourers, Servants of Husbandv?, and Apprentices, as relates to the
Punishment of any Servant, Wo
Assault or Affray as therein mentioned ; and an Act passed in ¢
seme Year, intituled An Act for the Punishment of the Ficcf
Sodomy; and an Act passed in the Eighteenth Year of the sam¢
Reign, intituled 4n Act to take away Clergy from the Qffenders®
and Burglary, and an Order for the Deltvery of Clerks corté
without Purgation ; and an ‘Act passed in the Thirty-ninth Ye¥
of the same Reign, intituled An Act for taking away of Cler
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“fre First Yzlze of the Reign of King éfaﬂes the Pirst, intituled Vulge 2J.1.
““In Ad fo eway the Bencfit of Clergy from some Kind of «8&
-danslaxghter; aud an Act passed in the same Year, intituled An Vulgo 2J.1.
“~let to restrain all Persons from Marriage until their former Wives c.11.
* nd former Husbands be dead ; and an Act passed in the Twenty- 22&93C.3,
“-scond and Twenty-third Years of the Reign of King Charles the c.1.
" -econd, intituled An Ac to prevent malicious Maimsng and
--Pounding ; and so much of an Act passed in the same Yesrs, 22&23C.2.
wituled An Act to prevent the Delivery up of Merchant Ships, 1L 5.8,
“-td for the Increase of good and um'ce&e Shipping, as relates to
=ty Marirer laying violent Hands on his Commander, as therein
.- entioned ; and s0 much of an Act passed in the Eleventh Year Vulgo
! ! the Reign of King William the Third, intituled An Act for the 11&12W.5
» ore effectual Su e:xiolr;?f Piracy, as relates to any Master of a &7+ &16
- [erchant Vessel, who shall force any Man on Shore, or wilfully
* ave him behind, or refuse to bring Home any Man as therein
. entioned ; and so much of an Act passed in the Ninth Year of 9 A, c.14.
+. ae Reign of Queen Anane, intituled An Act for the beiter prevent- s.8.
= g of excesssve and deceitful Gaming, as relates to the Forfeiture
+ nd Punishment of any Person assaulting and beating or chal-
= 2nging or provoking to fight any other Person on account of any
:- foney won as therein mentioned ; and an Act passed in the same 9Azn, c.16.
- lear, intituled #n Act to make an Attempt on the Life of a Privy

Zouncillor in the Execution of his Qffice to be Felony without Be-
. ;ﬁt of ; and so much of an Act passed in the Twelfth 12G.1. ¢.5¢
- fear of the Reign of King George the First, intituled 4An Act to 6.
.t revent unlawful Combinations of Workmen employed in the Woollen
:-:-%nsﬁdum, and for better Payment of their Wages, as creates
;.-my Felony ; and an Act passed in the Second Year of the Reign 2G.2.c.21.
»:f King George the Second, intituled An Act for the Trial of
1 Marders in &:es where either the Stroke or Death only happens
:v.oithin that Part of Great Britain called England; and so much
v an Act passed in the Eleventh Year of the same Reign, intituled 11G.2. c. 22.
r.-An Act for punishing such Persons as shall do Injuries and Vio- Partofs i.
(.- Yences to the Persons or Properties of His Majesty's Subjects, with & %
. Intent to hinder the Exportation of Cors, es relates to any Per-
;= %00 who shall beat, wound, or use any other Violence tc any
. Person or Driver, and so much thereof as makes any Second
- Offence Felony; and so much of an Act passed in the Twenty- £2 G.2. ¢.87.
--8econd Year of the same Reign, intituled An Act for the more Fartofsid
(- €ffectual reventing of Frauds and Abuses committed by Persons
oo OR ,yurﬂ in the Manufacture of Hats, and in the W s Linen,
v F!‘“m, Cotton, Iron, Leather, Fur, Hemp, Flaz, Mohair, and
-+ Bilk Manfactures ; and for preventing unlguful Combinations of
s Jﬂ““{wm Dyers and Journ Hotpressers, and of all Persons
;. employed in the said several Manufactures, and for the better ng-
- ent of their Wages, as extends to the Persons therein mentioned+ ¢ s
 that Part of the Act of the Twelfth Year of King George the
© Fimtwhich is hereinbefore referred to; and the whole of an Act
-+ Passed ip the Twenty-fifth Year of the Reign of Kinﬁgeorge the 25G.8. c.37.
.+ econd, intituled An Act for better preventing the horrid Crime excepts.s.
. Y Murder, except so far as relates to Rescues and Attempts & 10.
. 9 rescue; and so much of an Act passed in the Twenty-sixth 96G.2, e.19.
«# Yo of che same Reign, intituled An Act _for enforcing the Laws 11,

H 2 against
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against Persons who steal or detain Shipwrec.
Relief of Persons suffering Loss thereby, as relates to any P
who shall be sssaulted, beaten, and wounded for the Exercie
his Duty in the Salvage of any Vessel, Goods, or Effectss
therein mentioned ; and so much of an Act passed in the Thn!
Year of the Reign of King George the Third, intituled 4n 4o »
discontinuing the Judgment which kas been required by Lax >
jven against Women convicied of certain Crimes, andy substiax
another Jud, ¢ in lieu th * a8 relates to Petit Tresson:x
so much of an Act passed in the Thirty-third Year of theis
Reign, intituled An Act for better preventing Offences in oban
ing, destroying, or damaging Ships or other Vessels, and fl.v‘!
structing Seamen, Keelmen, Caslers, and Ship Carpenter [
pursuing their lawful Occupations, 2s relates to any Seaman, ke
man, Caster, Ship Carpenter, or other Person, who shall preret
hinder, or obstruct, or assault, beat, wound, or do any b
Violence or Hurt to any Seaman, Keelman, Caster, or Ship =
penter, as therein particularly mentioned; and an Act passeis
the Thirty-fifth Year of the same Reign, intituled A Ad
rendering more ¢ffectual an Act passed in the First Year o'
Reign qf King James the First, sntituled < An Act to restrain 6
¢ Persons from Marriage until their former Wives and fie
4 Husbands be dead ;' anﬁ so much of an Act passed in the Thm
sixth Year of the same Reign, intituled An Act to prevent Obin
tions to the free Passage of Grain within the Kingdom, as relss
to any Person who shall beat, wound, or use any other Violae
to any Person or Driver, and so much thereof as makes any Secr®
Offence Felony ; and an Act passed in the Forty-third Yearoit
same Reign, intituled 4n Act for the further Prevention of m
cious shooting, and aitempting to discharge loaded Fire Arms. i
bing, cutting, wounding, poisoning, and the malicious using of ¥e
to procure the Miscarriage of Women, and also the malicious st
Jire to Buildings ; and also for repealing a certain Act mait®
England in the T'wenty-first Year of the ife King James the Fré
intituled ¢ An Act to prevent the destroying and murthering of B
¢ tard Children,’ and also an Act made in frelnnd in the Sizth Y&
of the Ru'fu g the late Queen Anne, also intituled ¢ An Ad¥
¢ prevent the destroying and murthering of Bastard Childres,
Jor making other Provisions in liey thereof ; and an Act passd?
the same Forty-third Yeer, intituled An Act for the more g~

C.3l. AD. 15

tually providing for the Punishment of Offences in wilfully casi fr
ﬁtming., or destroying Ships and Vessels, and for the #* |

away,
convenient Trial of Accessories in Felonies, and for extending &

Powers of an Act made in the Thirty-third Year of the Regt a1~

King Henry the Eighth, as far as relates to Murders, to At |,

ries to Murders, and to Mans!au%!z!crs ; and an Act passed in th¢ :
)

Fifty-fourth Year of the Reign of King George the Third, intitut!

Ly
An Act for the more effectual Prevention of Child-stealing ; wd® ., Sicte

much of an Act passed in the Fifty-eighth Year of the same Re®
intituled An Act o estend and render more ¢ffectual the pr®
Regulations for the Relief of seafaring Men and Boys, Sibr
of the United Kingdom of Great Britain and Ireland, in Fort®

aris, as relates to the Trial of Offences against the Act of Mo
William the Third, hereinbefore mentioned; and so much O{lﬁ
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ot passed in the First Year of the Reign of His present Majesty,
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10T

i G.4. c.80.

“iituled An Act to remove Doubts and to remedy Defects in the w2

£

aw, with to certain Offences committed wupon the Sea or

C dthin the Jurisdiction of the Admiralty, as refers to the Act of the

- ‘orty-third Year of the Reign of King George the Third, herein-

- efore first mentioned ; and an Act passed in the same First Year, 1G.4, c.115.

" atituled An Act to repeal so much Ef the several Acts passed in the
!

“hirty-ninth Year of the Reign of Elizabeth, the Fourth of George
se First, the Fifth and Eighth of George the Second, as inflicts

'zital LPunishment on certain Qffences therein specified, and to pro-

mare suitable and effectual Punishment for such Qffences; and

v much of an Act passed in the First and Second Years of the

resent Reign, intituled An Act for the Amendment of the Law of

‘‘escue, as relates to the Offences of assauiting, beating, and

-ounding therein mentioned; and an Act passed in the Third

. ‘ear of the present Reign, intituled An Act for the further and

' wre adequate Punishment of Persans convicted of Manslaughter,

nd of Servants convicted of robbing their Masters, and of Acces-

+ ories before the Fact of Grand Larceny, and certain other Felo-
" wes; and so much of an Act passed in the same Year, intituled

dn Act to provide for the more effectual Punishment of certain

" Mfences by Imprisonment with hard Labour,as relates to any of the
. Assaults therein mentioned; shall continue in force until and
- hroughout the last Day of June in the present Year, and shall from

-ind after that Day, as to that Part of the United Kingdom called

England, and as to Offences committed within the Jurisdiction

« the Admiralty of England, be repealed, except so far as any
- Of the said Acts may repeal the Whole or any Part of any other

Acts, and except as to Offences committed before or upon the
said last Day of June, which shall be dealt with and punished as
if this Act had not been passed; and this Act shall commence
and take effect (except as is hereinbefore excepted) on the First

Day of July in the present Year.
L And be it enacted, That every Offence, which before the

. Commencement of this Act would have amounted to Petit Treason,

shall be deemed to be Murder only, and no greater Offence; and -

all Persons guilty in respect thereof, whether as Principals or as
Accessories, shall be dealt with, indicted, tried, and punished as

. Principals and Accessories in Murder.

. der shall be liable, at the Discretion o

Iil. Andbe it enacted, That every Person convicted of Murder,
or of being an Accessory before the Fact to Murder, shall suffer
Death as a Felon ; and every Accessorg after the Fact to Mur-

the Court, to be trans-
ported beyond the Seas for Life, or to be imprisoned, with or
without hard Labour, in the Common Gaol or House of Correc-

. tion, for eny Term not exceeding Four Years.

IV. And be it enacted, That every Person convicted of Murder

" shall be executed according to Law on the Day next but One

efter that on which the Sentence shall be passed, unless the same
shail happen to be Sunday, and in that Case on the Monday fol-
lowing ; and the Body of every Murderer shall, after Execution,
either be dissected or hung in Chains, as to the Court shall seem
meet; and Sentence shall be pronounced immediately after the

Conviction of every Murderer, unless the Court shall see reason-
Hs able
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able Cause for postponing the same; and such Sentence tap-
express not only the usual Judgment of Death, but also the T
hereby appointed for the Execution thereof, and that the Bod;
the Offender shall be dissected or hung in Chains, whichsoti:
of the Two the Court shall order: Provided always, that -
such Sentence shall have been pronounced, it shall be lawfui i
the Court or Judge to stay the Execution thereof, if such Ces
or Judge shall so think fit.

V. And be it enacted, That whenever Dissection shall be «
dered by such Sentence, the Body of the Murderer, if execu:
in the County of Middlesex or City of London, shall be ian-§ -
diately conveyed by the Sheriff or Sheriffs, or his or their Officex § -
to the Hall of the Surgeons’ Company, or to such other Places | -
the said Company shall appoint, and shall be delivered to s | =
Person as the said Company shall appoint, for the Purpose -
being dissected; and the Body of the Murderer, if execun
elsewhere, shall in like Manner be delivered to such Surgexs] ¢
the Court or Judge shall direct, for the same Purpose.

VI. And be it enacted, That every Person convicted of Murle
shall, after Judgment, be confined in some safe Place within i
Prison, apart from all other Prisoners, and shall be fed with Brx
and Water only, and with no other Food or Liquor, excepts
case of receiving the Sacrament, or in case of any Sicknes
Wound, in which Case the Surgeon of the Prison may order o
Necessaries te be administered ; and no Person but the Gaolersi |
his Servants, and the Chaplain and Surgeon of the Prison, & § -
have access to any such Convict, without the Permission in Wrrg | -
of the Court or Judge before whom such Convict shall have bea | -
tried, or of the Sheriff or his Deputy : Provided always, that in o
the Court or Judge shall think fit to respite the Execution of 20 | -
Convict, such Court or Judge may, by a Licence in Wrung ) -
relax, during the Period of the Respite, all or any of the B¢}~
straints or Regulations hereinbefore directed to be ol‘;aeﬂrd- :

VII. And be it enacted, That if any of His Majesty’s S
jects shall be charged in England with any Murder or Ms
slaughter, or with being accessory before the Fact to &
Murder, or after the Fact to any Murder or Mnns!aughlefa_‘hf
same being ectively committed on Land out of the Lot
Kingdom, whether within the King’s Dominione or withoth &
shall be lawful for any Justice of the Peace of the County ® |-
Place where the Person so charged shall be, to take Cognizao®
of the Offence so charged, and to proceed therein as if the 85
had been committed within the Limits of his ordinary Jurisdicti®:
and if any Person so charged shall be committed for Tris &
admitted to bail to answer such Charge, a Commission of Oy
and Terminer under the Great Seal shall be directed to such F¢"
sons, and into such County or Place as shall be appointed by the
Lord Chancellor, or Lord Keeper, or Lords Commissiooers
the Great Seal, for the speedy Trial of eny such Offendet:
such Persons shall havé full Power to enquire of, hear, and &
termine all such Offences, within the County or Place limiled
their Commission, by such good and lawful Men of the B¢
County or Place as shall be returned before them for that *

pose, in the same Marner as if the Qffences had been actis”}
committtd
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somrmitted in the said County or Place : Provided alwaya, that if Provisa,
"ipy Peers of the Realm, or Persons entitled to the Privilege of
~aerage, shall be indicted of any such Offences, by virtue of
: any Comumision to be ted as aforesaid, they shall be tried
' by their Peers in the Manner heretofore used : Provided also,
. that nothing herein contained shall prevent any Person from being
: tried in any Place out of this Kingdem for any Murder or Man-

slaughter committed out of this Kingdom, in the same Manner as
< such Person might have been tried before the passing of this Act.

- VIII. And be it enacted, That where any Person, being felo- Provisien for
-:2iously stricken, poisoned, or otherwise hurt upon the Sea, or at the Trial of

« sny Place out of England, shall die of such Stroke, Poisoning, or M}I [““il" .;ier
.-Hurt in England, or being feloniously stricken, poisoned, or ypo0 8%
«otherwise hurt at any Place in England, shall die of such Stroke, Death, or the
. Poisaning, er Hurt, upon the Sea, or at any Place out of England, Causeof Desth
- every Offence committed in respect of any such Case, whether the only,bsppensin
;-8ame shall amount to the Offence of Murder or of Manslaughter, England.

«~ Or of being accessory before the Fact to Murder, or after the Fact

~» to Murder or Manslaughter, may be dealt with, enquired of, tried,

.- determined, and punished in the County or Place in England in

... which such Deatl!l,, Stroke, Poisoning, or Hurt shall happen, in

.. the same Manner, in all respects, as if such Offence had been

.. wholly committed in that County or Place.

IX. And be it enacted, That every Person convicted of Man- Punishment of
-, Slaughter shall be liable, at the Discretion of the Court, to be Manslsughter.
. transported beyond the Seas for Life, or for any Term not less
than Seven Years, or to be imprisoned, with or without hard

Labour, in the Common Gaol or House of Correction, for any
- Term not exceeding Four Years, or to pay such Fine as the Court
. shall award,

X. Provided always, and be it enacted, That no Punishment Asto Homicide
ot Forfeiture shall be incurred by any Person who shall kill et felosious.
.- another by Misfortune, or in his own Defeuce, or in any other
. Maoner without Felany.

_ XL And be it enacted, That if any Person unlawfully and ma- Attempts to
Ilclousifr shall administer or attempt to administer to any Person, murder, when
or shall cause to be taken by any Person, any Poison or other ¢videnced by
destructive Thing, or shall unlawfully and maliciously attempt to m‘ﬁ'“‘e 1
) drogm, suffocate, or strangle any Person, or shall un!awfuﬁy and Capital.
maliciously shoot at any Person, or shall, by drawing a Trigger,
.. orinany other Manner, attempt to discharge any Kind of loaded
Arms at any Person, or shall unlawfully and maliciously stab, cut,
. o wound any Person, with Intent, in any of the Cases aforesaid,
to murder such Person, every such Offender, and every Person
counselling, aiding, or abetting such Offender, shall be guilty of
Fe!onry, and being convicted thereof, shall suffer Death as a Felon.

XIL. And be it further enacted, That if any Person unlawfully Shooting s, or
and maliciously shall shoot at any Person, or shall, by drawing a stsbbiog, cut-
Ttigger, or in’ any other Manner, attempt to discharge any Kind E
of loaded Arms at any Person, or shall unlawfully and maliciously wf‘th‘?z{uw
stab, cut, or wound amy Person, with Intent, in any of the Cases mgim, &ec.
tloresaid, to maim, disfigure, or disable such Person, or to do shall be Capital,
vome other grievous bodily Harm to such Person, or with Intent provided the

' H 4 to
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to resist or prevent the lawful Apprehension or Detainer of
Party sc offending, or of any of his Accomplices, for any Offac
for which he or they may respectively be liable by twd
apprehended or detained, every such Offender, and every Pesc

Felony, and being convicted thereof; shall suffer Death as a Feli:
Provided always, that in case it shall appear, on the Trial of &
Person indicted for any of the Offences above specified, thst g2
Acts of shooting, or of attempting to discharge loaded Arms¢
of stabbing, cutting, or wounding as aforesaid, were commins
under such Circumstances, that if Death had ensued therefrm

the same would not in Law have amounted to the Crime of Ms | :

der, in every such Case the Person so indicted shall be acquis

of Felony.
XIII. And be it enacted, That if any Person, with Intes:n

procure the Miscarriage of anr Woman then being quick m| .
y shall administer to her, or a= |

Child, unlawfully and malicious
to be taken by her, any Poison or other noxious Thing, or sk
use any Instrument or other Means whatever with the like Intx
every such Offender, and every Person counselling, aiding =

abetting such Offender, shall be l§uilty of Felony, and being o |*

victed thereof, shall suffer Death as a Felon ; and if any Persx,

with Intent to procure the Miscarriage of any Woman not ben |:.

or not being proved to be, then quick with Child, urlawfully sl

maliciously shall administer to her, or cause to be taken byb | ..

any Medicine or other Thing, or shall use aay Instrument or otb
Means whatever with the Fike Intent, every such Offender, ud
every Person counselling, eiding, or abetting such Offender, s
be guilty of Felony, and being convicted thereof, shall be liabe
at the giscretion of the Court, to be transported beyond the S
for any Term not exceeding Fourteen Years nor less than Seve

Years, or to be imprisoned, with or without hard Labour, inth §

Common Gaol or House of Correction, for any Term not exceet
ing Three Years, and, if a Male, to be once, twice, or thr
publicly or privately whipped (if the Court shall so thiok fit,»
addition to such Imprisonment.

XIV. And be it enacted, That if any Woman shall be delivered
of & Child, and shall, by secret burying or otherwise disposing
the dead Bedy of the said Child, endeavour to conceal the Bird
thereof, every such Offender shall be guilty of a Misdemean®.
and being convicted thereof, shall be liable to be impri
with or without hard Labour, in the Common Gaol or Housed
Correction, for any Term not exceeding Two Years ; and it shd
not be necessary to prove whether the Child died before, o, &

after its Birth: Provided always, that if any Woman tried forth |-

Murder of her Child shall be acquitted thereof, it shall be lavd
for the Jury, by whose Verdict she shall be acquitted, to find, ®
case it shall so appear in Evidence, that she was delivered ofs
Child, and that :ﬁe did, by secret burying or otherwise dispoi™
of the dead Body of such Child, endeavour to conceal the Bid
thereof, and thereupon the Court may pass such Sentence &
she had been convicted upon en Indictment for the Concestmest
of the Birth.

XV, And

it
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-LV. And be it enacted, That every Person convicted of the
yminable Crime of Buggery, committed either with Mankind or
‘h any Aniwel, shall suffer Death as a Felon.

- XVL And be it enacted, That every Person convicted of the

-ime of Rape shall suffer Death as a Felon.

XVII. And be it enacted, That if any Person shall uniawfully

'd carnally know and abuse any Girl under the Age of Ten
ars, every such Offender shall be guilty of Felony, and being

.avicted thereof, shall suffer Death as & Felon ; and if any Per-

-3 shall unlawfully and camelly know and abuse any Girl, being

-ave the Age of Ten Years and under the Age of 'lywelve Years,
-ry such Offender shall be guilty of a Misdemeanor, and being

. avicted thereof, shall be liable to be imprisoned, with or without
rd Labour, in the Common Gaol or House of Correction, for

: h Term as the Court shall gward.

- XVIII. * And Whereas upon Trials for the Crimes of Buggery
md of Rape, and of carnally abusing Girls under the respective
Ages hereinbefore mentioned, Offenders frequently escape by
reason of the Difficalty of the Proof which has been required of
the Completion of those several Crimes; for Remedy thereof
¢ it enacted, That it shall not be necessary, in any of those
1ses, to prove the actual Emission of Seed in order to constitute

_ carnal Knowledge, but that the carnal Knowledge shall be

_ temed complete upon Proof of Penetration only.

. XIX. And be it enacted, That where any Woman shall have

© 1]y Interest, whether legal or equitable, present or future, ab-

‘Mute, conditional, or contingent, in any Real or Personal Estate,

:* shall be an Heiress presumptive or next of Kin to any one

._aving such Interest, if any Person shall, from Motives of Lucre,

.tke away or detain such \{’omm against her Will, with Intent to

. sarry or defile her, or to cause her to be married or defiled by

_ny other Person, every such Offender, and every Person coun-
elling, siding, or sbetting such Offender, shall be guilty of Felony,

~od being convicted thereof, shall be lisble to be transported be-

_rond the Seas for Life, or for any Term not less than Seven
(ears, or tc be imprisoned, with er without herd Labour; in the

.-ommon Gaol or House of Correction, for any Term not exceed-
ng Four Years.

XX. And be it enacted, That if any Perzon shall unlawfully
take, or cause to be taken, any unmarried Girl, being under the
Age of Sixteen Years, out of the Possession and against the Will

of her Father or Mother, or of any other Person having the law- ¢

ful Care or Charge of her, every such Offender shall be guilty of
8 Misdemeanor, and being convicted thereof, shall be liable to
. suffer such Punishment, by Fine or Imprisonment, of by both, as
the Court shall award.
_XXIL And be it enacted, That if any Person shall maliciously,
. ¢ither by Force or Fraud, lead or take away, or decoy or entice
awady, or detain, any Child under the Age of Ten Years, with Intent
to deprive the Parent or Parents, or any other Person having the
lawful Care or Charge of such Child, of the Possession of such
. Child, or with Intent to steal any Article upon or about the Person
" of such Child, to whomsoever such Article may belong ; or if any

 Person shall, with any such Intent as aforesaid, receive or harbour
! any
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any suchChild, knowing the same to have been, by Force or Fad .-
led, taken, decoyed, enticed away, or detained as herein>{:
mentioned ; every such Offender, and every Person course §
aiding, or abetting such Offender, shall be guilty of Fe!on't.i
being convicted thereof, shall be liable to be transported bes
the Seas for the Term of Seven Years, or to be imprisoned. by
without hard Labour, in the Common Gaol or House of Come:.) -
for any Term not exceeding Two Years, and, if a Male, to be .
twice, or thrice publicly or privately whipped (if the Cour... .
so think fit), in addition to such Imprisonment : Provided av:{;
that ne Person who shall have claimed to be the Father of an . { ¢
timate Child, or to have any Right to the Possession of such (L.
shall be liable to be prosecuted by virtue hereof, on accez §.
his getting Possession of such Child, or taking such Chiid e
the Possession of the Mother, or any other Person haviy;
lawful Charge thereof.

XXII. And be it enacted, That if any Person, being mevaj:
shall marry any other Person during the Life of the former ko -
band or Wife, whether the Second Marriage shall have taken 7.
in England or elsewhere, every such Offcuder, and every Pex|.
counselling, aiding, or abetting such Offender, shall be guns
Felony, and being convicted thereof, shall be liable to be ra
ported beyond the Seas for the Term of Seven Years, or tnf.
imprisoned, with or without hard Labour, in the Common Ga: 4,
House of Correction, for any Term not exceeding Two ¥
and any such Offence may be dealt with, enquireg of, tried. 4.
termined, and punished in the County where the Offender sha %
apprehended or be in Custody, as if the Offence had been a1
committed in that County : Provided always, that nothing bes
contained shall extend to any Second Marriage contracted v-§.
England by any other ‘than & Subject of His Majesty, or w0
Person marrying a Second Time, whose Husband or Wife ss
have been continually absent from such Person for the Spas
Seven Years then last past, and shall not have been known by}
Person to be living within that Time, or shall extend to aoy Pers
who at the Time of such Second Marriage shall have been divon=:
from the Bond of the First Marriage, or to any Person whoseis
mer Marriage shall have been declared void by the Senteace »
any Court of competent Jurisdiction.

&XHL And be it enacted, That if any Person shall arrest &
Clergyman upon any Civil Process, while he shall be perfor.::
Divine Service, or sf':all, with the Knowledge of such Person.:
going to perform the same, or returning from the Performac:.
thereof, every such Offender shall be guilty of a Misdemess
and being convicted thereof, shall suffer such Punishment, by I
or Imprisonment, or by both, as the Court shall award. ,

XXIV. And be it enacted, That if any Person shall assault &=
strike or wound any Magistrate, Officer, or other Person wha
ever lawfully authorized, on account of the Exercise of his D
in or concerning the Preservation of any Vesscl in Distress, 0 <
any Vessel, Goods, or Effccts wrecked, stranded, or cast on She.
or lying under Water, every such Offender, being couvicted therey'.
shn{l be liable to be transported beyond the Scas for the Term &

Seven Years, or to be imprisoned, with or without hard Lahour. @
Hud
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*". Common Gaol or House of Correction, for such Term as the

- urt shall award.

XXV. And be it enacted, That where any Person shall be Assults with

- arged with and convicted of any of the following Offences as Intent to com-
isdemeanors ; that is to say, of any Assault with Intent to com- :‘;.F:ll:“gn‘

t Felony, of any Assault upon any Peace Officer or Revenue p.,.. Officers:
ficer in the due Execution of his Duty, or upon any Person or ¢ prevent
ting in aid of such Officer; of an{ Asseult upon any Person the Arrest of

th Intent to resist or prevent the lawful AEprehension or De. Offenders; or

_ ser of the Party so assaulting, or of any other Person, for any 1‘(:1’::;‘““ :

: ‘ence for which he or they may be linble by Law to be appre~ pce w.:,’.
yded or detained; or of any Assault committed in pursuance punishable with
any Conspiracy to raise the i:tate of Wages ; in any such Case hard Labour,

: Court may sentence the Offender to be imprizoned, with or
~thout hard Labour, in the Common Gaocl or House of Correc-
u, for any Term not exceeding Two Years, and may also (if it
all so think fit) fine the Offender, and require him to find Sureties
r keeping the Peace.
XXVI. And be it enacted, That if any Person shall unlawfully Asssulton any

. «l with Force hinder any Seaman, Keelman, or Caster from work. Sesman, &c.to N

© g at or exercising his lawful Trade, Business, or Occupation, Pvent of:ﬁ . 1

. * shall beat, wound, or use any other Violence to him, with In= 4 .0 1e . 4 .
ot to deter or hinder him from working at or exercising the Intent to ob-
me; or if any Person shall beat, wound, or use any other Vio- struct the buy-

..nce to any Person, with Intent to deter or hinder him from ing or selling of

- dling or buying any Wheat or other Grain, Flour, Meal, or Malt, g::"l',' .

.. any Market or other Place, or shall beat, wound, or use any wnmm

. sher Violence to any Person having the Care or Charge of any fore Two Ms-
theat or other Grain, Flour, Meal, or Malt, whilst on its Way gistrates, with

.3 or from any City, Market Town, or other Place, with Intent Im —

3 stop the Conveyance of the same, every such Offender may 73 S*G>CHE

. @ convicted thereof before Two Justices of the Peace, and im-

--.risoned and kept to hard Labour in the Common Gaol or House
£ Correction, for any Term not exceeding Three Calendar Mouths:

*ovided always, that no Person, who shall be punished for any

. uch Offence by virtue of this Provision, shall be punished for the

. ame Offence by virtue of any other Law whatscever.

. XXVIL ¢ And Whereas it is expedient that a summary Power of Fersohs com-

‘ punishing Persons for Cemmon Assaults and Batteries should be mitting any

' provided under the Limitations hereinafter mentioned; Be it “mmi;q _
therefore enacted, That where any Person ehall unlawfully assault mey be com.

. OF beat any other Person, it shaﬁ be lawful for Two Justices of pelled by Two.
the Peace, upon Complaint of the Party aggrieved, to hear and Magistrates to
determine such Offence, and the Offender, upon Conviction thereof Fcz :‘“ and
before thewm, shall forfeit and pay such Fine as shall appear to op " 0™

. them to be meet, not exceeding, together with Costs (if ordered) %
the Sum of Five Pounds, which Fine shall be paid to some Gne of
the Overseers of the Poor, or to some other Officer of the Parish,

Towmship, or Place in which the Offence shall have been com-

_ imitted, to be by such Overseer or Officer paid over to the Use of

. the general Rate of the County, Riding, or Division in which such

Parish, Township, or Place shall be situate ; whether the same
. hall or ghall not comtribute to such general Rate; and the Evi-

dence of any Inhabitant of the County, Riding, or Division ah;ll
e
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be admitted in Proof of the Offence, notwithstanding such -
cation of the Fine incurred ¢hereby ; and if such Fine as &3
awarded by the said Justices, together with the Costs {if orie
shall not be paid, either immediately after the Conrictix i
within such Period as the said Justices shall at the Timexy
Conviction appoint, it shall be lawful for them to commit 4: § -
fender to the Common Gaol or House of Correction, there-§
imprisoned for any Term not exceeding Two Calendar Mm,
unless such Fine and Costs be soconer paid; but if the
upon the Hearing of any such Case of Assault or Batterr. &
deem the Offence not to be proved, or shall find the Asus'
Battery to have been justified, or so trifling as not to mer
Punishment, and shail accordingly dismiss the Complaint 3
shall forthwith make out a Certificate under their Hands.

the Fact of such Dismissal, and shall deliver such Certificz:
the Party against whom the Complaint was preferred.

XXVIIL And be it enacted, That if any Person againstsi
any such Complaint shall have been preferred for any Coms
Assault or Battery, shall have obtained such Certificate sssr}*
said, or having been convicted shall have paid the whole Ama|'
adjudged to be paid under such Conviction, or shall have sui=} -
the Imprisonment awarded for Nonpayment thereof, in everrf*
Case he shall be released from alrfnrther or other Procees:aj®
Civil or Crimingl, for the same Cause. '

XXIX. Provided always, and be it enacted, That in case 3}
Justices shall find the Assault or Battery complained of to b
been accompanied by any Attempt to commit Felony, or 2¢f"
be of Opinion that the same is, from any other Circumsu:x| -
8 fit Subject for a Prosecution by Indictment, they shall abss
from any Adjudication thereupon, and shall deal with the (s|"
in all respects in the same Manner as they would have doe ¥ §
fore the passing of this Act: Provided also, that nothing hent
containetr shall authorize any Justices of the Peace to hesrnlf
determine any Case of Assault or Battery in which any Quesf
shall arise as to the Title to any Lands, Tenements, or Her}:
ditaments, or eny Interest therein or accruing therefrom, ot}
to any Bankruptcy or Insolvency, or any Execution under &
Process of any Court of Justice.

XXX. And be it enacted, That if any Master of a Merds
Vessel shall, during his being Abroad, force any Man on Shei i
or wilfully leave him behind in any of His Majesty's Colonies * J°
elsewhere, or shall refuse to bring Home with him aggin all &°
of the Men whom he carried out with him, as are in a Condis® |
to return when he shall be ready to proceed on his homens®
bound Voyage, every such Master shall be guilty of a Mw
meanor, and being lawfully convicted thereof, shall be impriso®
for such Term as the Court shall award; aed all such Offer
may be prosecuted by Indictment or by Information, at the
of Zlis ajesty’s Attorney General, in the Court of King's Besc*
and may be alleged in the Indictment or Information to bst
been committed at Westminster, in the County of Middlotsi
and the said Court is hereby authorized to issue QOune or ™
Commissions, if necessary, for the Examination of Witnes¢
Abroad; and the Depositions taken under the same shall *

rece)®

_
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.ived in Evidence on the Trial of every such Indictment or
rmation.

XXI. And be it enacted, That every'Accessory before the
t, to any Felony punishable under this Act, for whom no
ishment has been hereinbefore provided, shall be liable, at
Discretion of the Court, to be transported beyond the Seas
any Term not exceeding Fourteen Years nor less than Seven
rs, or to be imprisoned, with or without hard Labour, in the
wnon Gaol or House of Correction, for any Term not ex-
ling Three Years; and every Accessory after the Fact to any
my punishable under this Act (except Murder), shall be liable
e imprisoned, with or without hard Labour, in the Common
1 or House of Correction, for any Term not exceeding Two
rs ; and every Person who shall counsel, nid, or abet the Com-
sion of any Misdemeanor punishable under this Act, shall be
le to be proceeded against and punished as a principal Of-
der.

{XXII. And be it énacted, That all indictable Offences men-
wed in this Act, which shall be committed within the Jurisdie-
1 of the Admiralty of England, shall be deemed to be Offences
the same Nature, and liable to the same Punishments, as if
3 had been committed upon the Land in Ergland, and may be

t with, enquired of, tried, and determined in the same Man-

: ag any other Offences committed within the Jurisdiction of
: Admiralty of England : Provided always, that nothing herein
ntained shall alter or affect any of the Laws relating to the
wernment of His Majesty's Land or Naval Forces.
XXXIII. And for the more effectual Prosecution of Offences
wishable upon summary Conviction by virtue of this Act, be it
acted, That where any Person shall be charged on the Qath of &
edible Witness before any Justice of the Peace with any such
fience, the Justice may summon the Person charged te appear
sfore any Two Justices of the Peace at a Time and Place to be
amed in such Summons, and if he shall not appear accordingly;
1en (upon Proof of the due Service of the Summons upon such
'erson by delivering the same to him) the Justices may either
roceed to hear and determine the Case ex parte, or may issue
heir Warrant for apprehending such Person and bringing him
refore them ; or the Justice before whom the Charge shall be
nade mey (if ke shall se think fit) issue such Warrant in the first
[nstance, without any previous Summons,

XXXIV. Provide! always, and be it enacted, That the Prose-
cution for every Offence punishable on summary Conviction by
virtue of this Act shall be commenced within Three Calendar
Months after the Commission of the Offence, and not otherwise.

XXXV. And be it enacted, That the Justices before whom any
Person shall be summarily convicted of any Offence against this
Aet may cause the Conviction to be drawn :_1& n mge ;omW'ln
Porm of Words, or in any other Form of Words to the same Ef-

fect, as the Case shall require; (that is to say,)

‘ BE it remembered, That on the . Day of
) in the Year of our Lotd at
: in the County of {or Riding, Di-

¢ vision,
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¢ vision, Liberty, City, efc. as the Case may be), A. Q. is com
¢ before us [naming the Justices], Two of His Majesty’s Just.{ bn
¢ of the Peace for the said County [or Riding, etc.], for the 4 ¢
¢ the said 4. 0. did [specify the Qffence, and the Time and F.{ ®
¢ when and where the same was committed, as the Case moy v} 0
¢ and we the said Justices ad‘Ludge the said A.O. for b ! "
¢ Offence to be imprisoned in the and d-,
¢ kept to hard Labour for the Space of -y
¢ we adjudge the said 4. O. for his said Offence to forfeit avd 1o
the Sum of ] [here state the Amount gf the Fine imposed). &
also to pay the Sum of for Costs ; and in def
of immediate Payment of the said Sums, to be imprisoned in::
for the Space of unless the said S f
shall be socner paid ; For, and we order that the said Sumsk P
be paid by the said 4. O. on or before the Def
of ), and we direct that the said Sum of 3
¢ [i. e, the Amount of the Fine] shall be paid to ’
% aforesaid, in which the said Offence was commit
¢ to be by him applied according to the Directions of the St |-
¢ in that Case made and provided; and we order that the <
Sum of for Costs shall be paid to C. D. [the P~
apgrieved ], Given under our Hands the Day and Yesr fr

above mentioned.’

XXXVI. And be it enacted, That no such Conviction |
be quashed for Want of Form, or be removed by Certioran «

T | o e mm

o B R R R R

- B »n

and no Warrant of Cormsmitment shall be held void by reasw~
any Defect therein, provided it be therein alleged that the P
has been convicted, and there be a good and valid Convictisn
sustain the same,

XXXVIL Provided always, and be it enacted, That nothr
in this Act contained shzll affect or alter any Act, so far as¢
relates te the Crime of High Treason, or to any Branch of i
Public Revenue, or shall affect or alter any Act for the Preventx
of Smuggling, or any Part of the Act passed in the Sixth Ye ¢
the present Reign, intituled An dci to repeal the Laws relating v
the Combination of Workmen, and to make other Provisions in i

tbemﬁﬂ
XXXVIIL Provided also, and be it enacted, That nothing @
this Act contained shall extend to Scotland or Ireland.

CAP. XXXIL

An Act for amending the Law of Evidence in certain Cosx
[27th June 182

¢ WHERE&S it is expedient that Quakers and Moravis
¢ should be allowed to give Evidence upon their solem
¢ Aflirmation in all Cases; Criminal as well as Civil; and the
¢ in Prosecutions for Forgery, the Party interested should be ret-
¢ dered a competent Witness:" Be it therefore enacted by th
King's most Excellent Majesty, by and with the Advice and Cor
sent of the Lords Spiritual and 'lYemporal, and Commions, in the
present Parliament assembled, and by the Authority of the sawe

That

L



Firefox about:blank

THE

CODE OF VIRGINIA.

SECOND EDITION,
INCLUDING LEGISLATION TO THE YEAR

; 1860

PUBLISBEED PURBTUANT TO LAW.

RICHMOXND :
PRINTED BY RITOHIE. DUKNAVART & €O,
1860.

EXHIBIT

1B

[of 7



Firefox

20f7

xxil COXTENTS.

Title 50
CLERKS, ATTORNEYS AND RETORTER.

Cu. 163.—Of clorks of courts, = -
Cm. 164.—0f nttorneys at Iaw genemlly,

. 165.—Of the attoruey general and other atlmnu;n for the cmnmnnwalﬂl.
Crt. 168.—Reports of the decjsions of the court of appenls and gonerul court,

Title 51
PROCEEDINGS IN CIVIL CASES.

Cu. 167,—Of netiocs aud moations, -
Ui, J68.—Of ohnuging & persoy’s name: auing in the nomes of ]mrauns Wlm
aro dead; and tho joinder of tenants in eommon,
Cr. 169,—0f tho eounty or corpurntion in whick proceedings nre commenced,
Cr. 170..~0f process and the order of publication,
Cit. 171.—Of the rulvs, plen ‘u&‘ g generally, and Jndgm(-ntu in the ollice, -
UH. 192,—0f payment und se
Uit 173 —0f rillm deuth or change of parties ; N!ﬂ the l]iwontilmnm:{' of cuitses
not prasecuted,
€. 174.—0Ff the romoval of couscs pending in onc court to another,
Cit. 175.—0f the appointment of commissivners in chancery, the reference of
neconnts to them, nnd the prer.eeﬂlngl themup\m.
¢ar, 177.—OF fhe sours docket: enquing of & inl by jory: and fud
. . e court ' nm tr 1 and ju g-
ments and decrees of t}?:rmrt wn;v{; v
O, 178.—0F decrues of sale, orders !iyrexeeumsg or appmnﬁng lmuem :
and the resorvation for infants,
G 179.—Of iujunctions; hill of review; and nppoiuhuuuh of recciv oA, .
('1i. 180.—(f the loss of a record or paper in a eause, - -
(‘1. 181,—Of errore ivsufficient in on nppellate court,
€ 182.—OF wppeals and wrils of ervor zod supetsedens, -
it 183, l,f:mml provisions fy to eivil cunds, -

@itle 52
FEES AND COSTS.

Cir. 184.—0Of the fees of oflicers, - -
UR. 185.—0F costs genorully, - - -

@itle 53
JUDGMENT LIENS AND EXECUTIONS.

(i, 188.—Of onforeing doerces and orders; docketin i)u:]gmcnts, and ather
l'inns of the like valure; the elfect of mrﬁ jenat and the imijta-

:eedings on juidgmenis,
'm. lﬂ?.—-Ofﬁmmlm mwﬁoj‘;lrggerq and of writs of elegit and fi eri
ciny, -
Cit. 188.—Menus of :-nfm-cm rwoﬂmaa of moneg' ollmrwmn Hian hy levying
&n elegit or Hert favins,
Cu, 189.—0f forthcoming hondy,

Title 514
CLIMES AND PUNISHMENTS.
€. 190.—Of offences nguinet the soveroignty of the state, -

700

U8
04
705
705
715
717
719

701

731
735
742
742
744
i3

7i2
760

ﬁﬂé‘

~F
*
=

about:blank

11/29/2021, 3:24 PM



Firefox

3of7

CONTENTS.

(it 191.—0F homieide and other offemces againet the |w1
Cn. 102.—0F offences aguinet propoﬂ,r.

e 108.—0T fllrg(‘ry- - = -
Cu. 194.—0f offencee against pulihe jlmt!lx‘. - B
Cnt. 195.—0F offences againat the pence, .
{'m. 196.—Of offeuces against marality and decenay, -
Cr. 197.—0F offences ogainet public bealth, - -
Ch. 198.—0f offences aguiust public fobr.y. - -
Cir. 198.—Goneral prov muuu tonoemming crimes wnd pumnhmcnm.
Cr. 200.—Offencos by nogroca, -

qitle 56
I'ROCREDINGS IN CRIMINAL CASES.

By oar
Lo

Cir. 201~ For preventing the corumission of erlmon. - -
i, 202.,—0f corgners' inquoests, - - - - -
Cr. 203.—0f sonrch warrants, - - -

C'11. 204.—OF prreat, commitment and buﬂ - -
(i, 205.—0f exantining courts, - - - - -
(' 200.—0Of grand Juries,

Cu. 207.—0F presentments, indictmenta and mformatmna- and procers tlwmu.
(', 208,—0f trinl and its incidonts, - -
Cu. 209.—0f cxecptions, write of error, and excuut!«m of judgmen:, .
Cn. 210.—Of taxation and allowanoo of coste,

Cn. 211.—Genersl provisions as ta procecdings in mmmnl Mm.

Crt. 21%.—0f proceedings againat negroes, - -

Title 56
PENITENTIARY.
213.—0f the orgunizntion, gnvernmenz ond disciplive of the pembentmry,

(‘H. 214.—0( erimes by convicta
C. 215.—0fF procecdinga in criminal cases lgalnsi omnviets, - - -

Title 57
Ch. 216.—0f the repeal of sots of & general nature, - 2 - -

®
<

%iﬁ%ﬁ%ﬁ%ﬁg

®
o

861

about:blank

11/29/2021, 3:24 PM



Firgfcx

4 of 7

or. 190.)

OFFENCES AGAINST THE PERSDN.

CHAPTER CXC.

OF OFFENCES AGAINST TRE BOVEREIGRTY OF THE ETATH.

Soe, Bee,
1 'rrfmu doliped; how proved and pmo- [ & Attemptivg, or Inasigating othnu. o o

L 0( lhll[irlihn of trensom,

tablish, usurped goveromen
4. Adviaing or conspitiog with lhu, to re-
bul, ke

about:blank

783

1. Trensou shall coneiet only in levying war agninst the atato, or ad-o 8 Hon, Btat. 108,
hering to its encmnics, giving them sid and comfort, or establishing, with- 1 R . 390, 1,
out authority of the legisloture, any government within its limits, sopa- Soey

rate from the exsting government, or holding or cxcenting, in auch &% 2

vearped government, any offis, or profussing allegiance or fidelity to it,
or resisting the execotion of the lawa, under color of Its authority; and
guch tremsom, if proved by the testimomy of two witnesses to the same
overt ot or by confagsion in court, sball be punished with death.

2. If o frec person, knowing of any suoh trenson, shell not, as soon s

may be, give information thereof to the governor, or somo conservator of »4

the penoe, he shnll be punisked by fine not exceeding one thousand dol-
lors, or by confinement in the penitontiary not loss than three nor more

than five years,

§1.II
1!?h .

’].ﬂ.

8. If a free peraon nétompt to establish any such usurped government, 12 Hen. Bint, 41,

ond commil any overt act therefor, or, by wriling or spenking. endenvor “1 .

' i

to inatignte others to establish auch governwent, o sholl be confined in 1845

Joil not exceciling twelve months, ond fined not exceeding one thonsand ™
r
”

gurrection, or with any person, to indace o slave to rebel or make inser-
reotion, he shnll be punished with death, whother such rebellion or insur-

rection be mede or not.

CHAPTER CXCIL

OF HOMICIDE AND OTHER OFFENCES AGAINST THE PEREON.

ec,
l‘?. Kid
GMF‘:" drivers, &e. of publie econ-

ID&IMM ishment of d

Punishment of manslaughter,
How and rliro homicido proscented and
f{n“nhhl:tl, If death oecor witbout the

¢,

{]Allmpt to polson ar produce sborilon.

9. Bhooting, «tabbing, &o. with intent to
kfl}, mulm, &e.

10, ﬂmﬂlm. & In eommitting or ntiompt-

log & fluny.
21. Bhootlag fua plato of phllic rerort.

aa. Robbery, extorting mouoy, &o.

il ‘Eapo; earnhkl koowledge of Tomnlo child;
18.§ or wbduction of whity fematy,

np*ﬂnr?

‘Yeyanoer.

Dusling,

Tty ot

n; Lolog
a‘ {:msm! in 4 fatal ﬂln!l oot nﬂln fube;

how un] whero prosceated und pun-
B ohes,

29 } For belng engnged in = duel, when dvath

2. ¢ Voce nnt aeenr; or for arcepting or
carrylog o obnlienge or sidvinlng o duol,

24, Whoes party leaven the wiate 10 evody the
Toowe il eognges n w duel,

25, Do of lhmer mvlrunn nr acquiital,

26 Mor 1 foroot

being o med’ in n duel,

1. Dnl; of n Justieo boving enmse to sne

puet & dnel Is about to bu fought.

Honicide and poisoning.®
1. Murder by poison, lying in wuit, imprisooment, starving, or enyim. 0,p. a5,

4 The sale of polsonows deugs to fren ngnnndlhm!:pmmi fee unte, e, 104, § 6.

,u,!‘

lars.
" ))tl If o free porson advise or conspire with & slave to yobel or mako iu- 16418, p. 94, §5

£
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18478, p.05,  willful, deliberate nnd promeditated Lilling, or in the commiesion of;, or
;:’::t o Witempt to comnit nrson, rapo, roblery or burglary, is murder of the first
degreo. All other murder is murder of the secand degree.®

iRCpo7§4 2. Murdor of the firat degrec shall be punished with death.

LRMP-1 g Murder of the tocond degree, by a free person, shall be punished

Soit, . 10 by confinement in the penitcntiary nob loss then five nor more then
cigltecn years,

1R 0.p.68 4. Voluntary manslaoghter, by a (ree porson, shall be punished by

1878 p 96 65 e oment in the ponitentiary not Iess than one mor more thau five

years,

e 16 5. Involuntary manslanghtor, by a fres person, shall be a misdemennor.

1e040% % © 6. If o poraon be stricken or poisoned i, and dio, by renson therwof,

; out of this state, the offender ehall be ms guilty, and be presccuted and

f S 1w  Dunithed, nsif tho death had ceourred in the county or corporation in

2Va Cos. 25 which the etroke or poison was given.or ndministored.

18140, p. 50, 7. I[ any free person administer, or attempt to ndminiater, any poison

Saire 5,07, o destructive thing in food, driuk, mediciuo, or otherwise, or poison any

,‘?hiiﬁlguspnng. well or resarvoir of watar, with intent to kill or injure another
pereon, he shall be eonfined in the penitentiary not lees than three ner
more than fivoe years,

Im‘ 8, p. 06, 8. Any free person who shall administer to, or cause to ba taken by,

v 51,.,_.; 6 & woman, any drug or other thing, or use any means, with intent to
dentray her unborn child, or to produoco abortion or miscarriage, and ekall
therchy destroy such child, or produoo such sbortion or miscarriage,
shall ho confined in tho penitentiary not loss than ono nor more than
five years. No poraon, by reason of any aot mentioned in this section,
ghall bo punishable where such act s dano in good faith, with the inten-
tion of maving the lifo of such woman or child.

Shooting, stabbing, robbery, or ertorting money.

iR Cp 682, 9. If any froo person maliciously shoot, stab, cut or wound any person,

mm.",, 5, 510 o by nny means cauge him bodily injury, with intent to maim, disfigure,

T Bl W dieablo br kill, he shall, oxeept where it is otherwise provided, bo pun-

Vi'don 184 ished by confinoment in the penitontiary not less than one, nor more

%ﬁ',m'u‘“ ¥ than ten years. If snoh mob be dono unlawfully, but net malicionsly,

BXand 69 yith the intent aforossid, the offender shall, at the discretion of the jury,
if the rceused be white, or of the court, if he be n negro, either be can-
finod in the penitentiary uot less than ono nor more than five ycars, or
ba confined in jail not exceeding Lwelve months, and fined net excoeding
five hundred dollars.

18478, p.97,§12 10, If eny frec person, in tho commission of, or nttempt to commit, a
felony, unlnwfully shoot, stab, cut or wound another porson, he ehall, at
the disoretion of the jury, if the ncoused be white, or of the court, if he
be & negro, cither bo confined in the peeitentinry not less thau one, nor
more than fivo yenrs, or bo confived in juil nob exceeding one year, and
fined not cxeceding five hundred dollars.

1467, p.amem 11, If a freo person unlawfally shoot ut another person, in any strect
in & town, orin sy place of publia mnrt. whelimr in o town or clse-

*fen 1 'm.mm.aln 3 V. Ona. 70, T8, 111, 387, 483; snnuam 1 Leigh 698; B Leigh
%5; 11 Laigh 681} 9 Rob, 772, 5 Giratt, 584; & Graté, 000,

about:blank
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where, be ehall be confined In jail not less than siz months, nor more
than three years, and be fined not less than one hundred, nor exceoding
one thougand dollars. '
12. If any free porson oommit robbery, being armed with o dongerous 1 R.€. p. m.u
pom, he shall be confined iu the penitentiary mot less than five nor “.’3”- »-18
Toore than ten yeara; if not so armed, ho shall be eonfined therein not J*/ f,P
loss than threo nor more than ten yoara. Vich.e. 2

13. If eny free person threaten injury to the charncter, person or pre- 18478, p. 90, § 13
perty of another petsom, or to accuse him of any offence, and fhereby i) Jﬁﬁ‘{ﬂ'{&_
extort money or pecuniary benefit, he shall be confined in the penitentinry
not less than ono nor more than five yoars,

14. If any free peraon aeize, toka or scorete a child from the penwn mu,n 08, j’
having lawful charge of such child, with intent fo extort money or g '™ ®
peouniary benefit, he shall be confined in the penitentiary not less ﬂum

ze mor more than five years.

Rape, abduction and kidnapping.

X1s. If any white person carnolly know & fomale of the age of twelve
years or more, against her will, by force, or earnnlly know n female child
under that age, he ehall be confined in the penitentinry not less than ten
nor mare thon twenty yonre.
M6. If any white person take away or dotain, agrinst her will, a white 1 1 0. p. <01, 2
female, with intent to marry or dellle her, or cause her to bo married or 1mm§, 5.7, § 16
defiled by another person, or take from any person, having lawful charge § fi%g"™ = "
of her, o fernule child ouder twelve yeors of age, for the purposs ofsnml.m
prostitution or concubinage, bo ehall be confined in the pouitentiory not
less than three mor more thom ten yeava.

17. If auny frec porson ecll a fres person ae & slave, or klidnap a freo 1 n. €. p. 427,
pereon with inteot to uge or pell him as o vlove, kuowing Lim to bo free, ‘:‘;’.‘EH,, b7,418
ke shall be confined in the penitentinry not loss than throo nor more than Ya i
ten yeard. 11 Liigh 636

Injury in public conveyance.

18. If any driver, conductor or captain of any vehicle or bont for pub- 1247, p. 97,52
lic conveyance, being free, shall, in the mavagement of such vehiele or
boat, willfully or negligently foflict budily injury on any persom, he shall
be punished as for a misdenteanor.

Ducting.4

$19. If any freo porson, residont in ghia stute, by previous agreement
made within the same, fight & ducl without the state, and in so doing in-
flict & mortal wouud, he shall ho decmed gailty of morder In this state.

20. If any frce person, resident in this state, by like agreement, be the ) R 0. p. 53¢, 56
second of either party in muoh duel as i mentioned in the prmding 8O0 £ 37 i -y
tion, and bo present as such, when such mortal womnd in inflicted, ho 37 %" ™ ®
shall be doemed an secessory before the fact, to the erime of murder in

this state.
21. An offender, under either of the two preceding scctions, may bo xd. § 1 1o 24

SLIL C.p 8650 120, § 1,2 18418, . 57, §15. 8 Gloc. Ir,e. 34,417, 1 Va Cus. 0.

g i
Ao wh Lo witnesses [ utlone for duoling, seo anto,
qabmmfﬁ’mf“mﬂ"s&ﬂ S Setons: % $5 Salts pon 8, 9L, .

about:blank
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14, p. 98, § 25

OFFENCES AGANST PROPEETY. [rrr. 54,

prosecuted ia the connty or corporation in which the death oocure, if it
ooour within this state ; and if not, in sny county or corporation in whioh
such offender may bel found.

22, If any free person fight a duel, with any deadly wesapon, thoagh

gm‘“ no dosth ensue, or send or deliver to anather a challenge, or message in-

iﬂgﬂ gﬂ.

14 §a

tended to be a challenge, oral or written, to fight a dusl, though no duel
ensue, he shaill be confined in jail not more than one year and be fined
not exoceding one thonsend dollare.

23, And if any frec person nccept, or Imowingly carry or deliver, any
euch challenge or messags, or advise, encourage or promote such duel, he
sliall be confined in Jail not more than six months and fined not exceed-
ing five hundred dollars.

24. If any freo person, residlent in this stato, leave the ¢ame for the

2Va Csn 122 parpose of eludiog the provisions hereln contained, respecting dueling or

12§98

m.o.,.m.
a.sr.u'

challenges to fight, and without tho state eugage in & duel (though mo
death ensue), or challenge another, or send or deliver a mossage, intended
to bo a challenge to fight auch duel, or nocept, or knowingly catry or de-
liver auy such challenge or message, or be present at the fighting of such
o duel, with deadly weapons, s an nid, second or surgeon, or advise, en-
courage or promote anch duel, he shall be deemod as guilty and subject to
the like punishment, as if the offence hed been committed in this state.
25. A person indioted in this stato under the nineteenth, twentisth,
twenty-firat, or twenty-foorth section, may plead his conviction or mo-
quittal of the same offence in anothor state, in bar of such indictment.
26. If any free person post nnather, or, in writing or in print, use any
repronchfal or contemptuous language to or concerning another, for not
fighting & duel, or for not sending or accopting  chellenge, he shall be
confined in juil not mors than six months, or fined mot excceding one
hundred dollars.
§5 27. If any justice or judgo have good causs to suspect, that any per-

18 gons are about to bo ongaged in & duel, he may issue kis wrrant to bring

16474, p. 98,830 ¢h o before Lim, and if he think proper to take from them & recognizanca

to keop the peaac, he shall insert thercin 8 conditiun, that they will not,
dnring the timo for which they may be bound, be concerned in a duel,
directly or indirectly.

CHAPTER OXCIL

OF OFFENCESB AGAINRT PROPERTY.

See, Bea.
1, mmlnwdweml houss, Jall or prison, at | 11, Of burglery.

d ! 12, Entering aweillng or other honar or &
a2 llﬂﬂdnqmehhouuln!lm 1lma,

vmci. with Inteut to commit roblery,
3. What nnt deened n dwelllog nr e,
4. { Boruing eertoin ﬂthw honses, or plies of | 13, Mnmmuut,donn with lotant to pome-
6, or sinckns of whent, ka. mit Iarceny o any felony.
& Bnrnlnc suy house not pnmuly meb- | 14. (irand !mt-nﬁ nnd puut lnreeny.

I.a slonlln; ngw or book vl’ neeounts )
T Bu.rnru' . bridge, dam, &e, or s vezicl. valic tAereofl enthoat
8 Hetling fire to l'enem, &r, capuble of l.'l' I.muly may be of things l:u! to the
ap mll.!nﬂ' fira. freehald,
Intentionally setting fire to woods. 18, Taklog or mt!ng »chlld

-Ul Wiltilly burslng property with ntent 19. Btealing a sinve,
20 Injoro an owner, L/ vﬁumlu gonds, dum-d. laroeny ;
whm and how prosusuted

about:blank
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STATE'S INSTRUCTION NO.

The offense charged in Count __ of the Indictment in this case is
Malicious Assault. One of five verdicts may be returned by you under this Count
of the Indictment. They are: (1) quilty of Malicious Assault; (2) guilty of
Unlawful Assault; (3) guilty of Battery; (4) guilty of Assault; and (5) not guilty.

Malicious assault is committed when any person maliciously shoots, stabs,
cuts or wounds or by some other means causes bodily injury to another with the
intent to kill or permanently maim, disfigure or disable the other person.

Unlawful assault is committed when any person unlawfully, but not
maliciously, shoots, stabs, cuts, wounds or by some other means causes bodily
injury to another with intent to kill or permanently maim, disfigure or disable
the other person.

Battery is committed when any person unlawfully and intentionally makes
physical contact of an insulting or provoking nature with the person of another,
or unlawfully and intentionally causes physical harm to another person.

Agsault is committed when any person unlawfully attempts to commit a wiolent
injury to the person of another or unlawfully commits an act which places another
in reascnable apprehension of immediately receiving a violent injury.

The burden is on the State to prove the guilt of the Defendant beyond a
reasonable doubt and the Defendant, XXX is not required to prove himgelf innocent.

He is presumed by the law to be innocent of this charge and this presumption
remains with him throughout the entire trial.

Before the Defendant, XXX can be convicted of Malicious Assault, the State
of West Virginia must overcome the presumption that the Defendant, XXX is innocent

and prove to the satisfaction of the jury beyond a reascnable doubt that:

1.The Defendant, XXX,

2.in YYY County, West Virginia,

EXHIBIT
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3.on or about the day of ¢ 198,

4.did unlawfully and maliciously (cut) (stab) (wound) (shoot) (or describe other

)} cause bodily injury to

means

5.22%,
6.with the intent to (kill) (permanently maim) (permanently disfigure)
(permanently disable),

7.22%.

If after impartially considering, weighing and comparing all the evidence,
{both that of the State and that of the Defendant) the jury and each member of
the jury is convinced beyond a reasonable doubt of the truth of the charge as

to each of these elements of Malicious Assault, you may find XXX guilty of

Malicious Assault as charged in Count of the indictment. If the jury and

each member of the jury has a reasonable doubt of the truth of the charge as
to any one or more of these elements of Malicious Assault, you shall
find the Defendant XXX not guilty of Malicious Assault (and deliberate on the
lesser included offense of Unlawful Assault as hereinafter instructed).

Before the Defendant, XXX can be convicted of Unlawful Assault, the State

of West Virginia must overcome the presumption that the Defendant, XXX is innocent
and prove to the satisfaction of the jury beyond a reasonable doubt that:
1.The Defendant, XXX,

2.in YYY County, West Virginia,

3.on or about the day of -

4.did unlawfully but not maliciously (cut) (stab) (wound) (shoot) {or describe other

) cause bodily injury to

means S

5.22%,

6.with the intent to (kill) (permanently maim) (permanently disfigure)

(permanently disable},



7.2ZZ.

If after impartially considering, weighing and comparing all the evidence,
(both that of the State and that of the Defendant) the jury and each member of
the jury is convinced beyond a reasonable doubt of the truth of the charge as

te each of these elements of Unlawful Assault, you may find XXX guilty of

Unlawful Assault as charged. If the jury and each member of the jury has a

reasonable doubt of the truth of the charge ag to any one or more of these elements
of Unlawful Assault, you shall find the Defendant XXX not guilty of Unlawful Assault
(and deliberate on the lesser included offense of Battery ae hereinafter
instructed) .

Before the Defendant, XXX can be convicted of Battery, the State of West
Virginia must overcome the presumption that the Defendant, XXX ie innocent and

prove to the satisfaction of the jury beyond a reasonable doubt that:

1.The Defendant, XXX,

2.in YYY County, West Virginia,

, 199,

3.on or about the day of

4.did unlawfully and intentionally (make physical contact of an insulting or

provoking nature with the person of o o )} (cause

physical harm to the person of ).

If after impartially considering, weighing and comparing all the evidence,
(both that of the State and that of the Defendant) the jury and each member of
the jury is convinced beyond a reasonable doubt of the truth of the charge as
to each of these elements of Battery, you may find XXX guilty of Battery as
charged. If the jury and each member of the jury has a reasonable doubt of the

truth of the charge as to any one or more of these elements of Battery, you shall

find the Defendant XXX not guilty of Battery (and deliberate on the lesser

included offense of Assault as hereinafter instructed).



Before the Defendant, XXX can be convicted of Assault, the State of West
Virginia must overcome the presumption that the Defendant, XXX is innocent and
prove to the satisfaction of the jury beyond a reasonable doubt that:
1.The Defendant, XXX,
2.in YYY County, West Virginia
3.on or about the - day of R - (T

4.did unlawfully (commit an act which placed _ . in

reasonable apprehension of receiving a violent injury) (attempt to commit

a violent injury to the person of g Yo

If after impartially considering, weighing and comparing all the evidence,
(both that of the State and that of the Defendant) the jury and each member of
the jury is convinced beyond a reascnable doubt of the truth of the charge as
to each of these elements of Assault, you may find XXX guilty of Assault as
charged. If the jury and each member of the jury has a reasonable doubt of the

truth of the charge as to any one or more of these elements of Assault, you shall

find the Defendant XXX not guilty.



JURY VERDICT FORM

We, the members of the Petit Jury, as to the issues jolned as to the Indictment

find the Defendant XXX:

Guilty of Malicious Assault

Guilty of Unlawful Assault

Guilty of Battery

Guilty of Assault

Not guilty.

Date:

Foreperson



IN THE CIRCUIT COURT OF [county] COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA,

V. [case number]
Hon. [name]

[name-all caps),

Defendant.

DEFENDANT’S INSTRUCTION NO.

Malicious Assault (including lesser offenses) (effective June 29, 2017)

Count __ of the indictment charges the defendant with Malicious Assault. You may return one of
five verdicts under this Count of the indictment:

L guilty of Malicious Assault;

2. guilty of Unlawful Assault;

3: guilty of Battery;

4, guilty of Assault; or

5. not guilty.

Malicious Assault occurs when a person maliciously shoots, stabs, cuts or wounds or by
any means causes bodily injury to another with the intent to permanently maim, permanently
disfigure, permanently disable, or kill the other person. Malice is a legal term of art. It is the
intentional doing of a wrongful act without just cause or excuse, with an intent to inflict an injury
or under circumstances that the law will infer an evil intent, a condition of the mind showing a

heart regardless of social duty and fatally bent on mischief.

EXHIBIT
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Unlawful Assault occurs when a person unlawfully, but not maliciously, shoots, stabs,
cuts, wounds, or by any means causes bodily injury to another with intent to permanently maim,
permanently disfigure, permanently disable, or kill the other person.

Battery occurs when a person unlawfully and intentionally makes physical contact of an
insulting or provoking nature to another person, or unlawfully and intentionally causes physical
harm to another person.

Assault occurs when a person unlawfully and intentionally attempts to commit a violent
injury to another person or unlawfully commits an act which places another person in reasonable
apprehension of immediately receiving a violent injury.

The burden is on the State to prove the defendant’s guilt beyond a reasonable doubt and
the defendant is not required to prove [himself] [herself] innocent. [He] [She] is presumed by the
law to be innocent of this charge and this presumption remains with [him] [her] throughout the
entire trial.

Before the defendant can be convicted of Malicious Assault, the State must overcome the
presumption that the defendant is innocent and prove beyond a reasonable doubt that:

1. the defendant

2. in |insert county| County, West Virginia,

3. on or about the  day of [insert month, [insert year],

4. did maliciously (cut) (stab) (wound}) (shoot) (or by any means) cause bodily injury

to
5. [insert name(s) of victim(s)],
6. with the intent to permanently maim, permanently disfigure permanently disable,

or kill



7. [insert name(s) of victim(s)].

If, after impartially considering, weighing and comparing all the evidence (that of both
the State and the defendant), you are convinced beyond a reasonable doubt of the truth of the
charge as to each of these elements, you may find the defendant guilty of Malicious Assault as
charged in Count __ of the indictment. If you have a reasonable doubt of the truth of the charge
as to any one or more of these elements, you shall find the defendant not guilty of Malicious
Assault (and deliberate on the lesser included offense of Unlawful Assault as instructed).

Before the defendant can be convicted of Unlawful Assault, the State must overcome the
presumption that the defendant is innocent and prove beyond a reasonable doubt that:

1: the defendant,

2 in [insert county] County, West Virginia,

3. on or about the  day of [insert month], [insert year],

4. did unlawfully but not maliciously (cut) (stab) (wound) (shoot) (by any means)

cause bodily injury to [insert name(s) of victim(s)],

5. with the intent to permanently maim, permanently disfigure, permanently disable,
or kill
6. linsert name(s) of victim(s)).

If, after impartially considering, weighing, and comparing all the evidence (that of both
the State and the defendant), you are convinced beyond a reasonable doubt of the truth of the
charge as to each of these elements, you may find the defendant guilty of Unlawful Assault as
charged. If you have a reasonable doubt of the truth of the charge as to any one or more of these
elements, you must find the defendant not guilty of Unlawful Assault, and deliberate on the

lesser included offense of Battery as instructed.



Before the defendant can be convicted of Battery, the State must overcome the

presumption that the defendant is innocent and prove beyond a reasonable doubt that:

1.

2

5.

the defendant

in [insert county] County, West Virginia,

on or about the __day of [insert month], [insert year],

did unlawfully and intentionally [make physical contact of an insulting or
provoking nature] [cause physical pain or injury] to

[insert name(s) of victim(s)].

If, after impartially considering, weighing and comparing all the evidence (that of both

the State and the defendant), you are convinced beyond a reasonable doubt of the truth of the

charge as to each of these elements, you may find the defendant guilty of Battery as charged. If

you have a reasonable doubt of the truth of the charge as to any one or more of these elements,

you shall find the defendant not guilty of Battery (and deliberate on the lesser included offense of

Assault as instructed).

Before the defendant can be convicted of Assault, the State must overcome the

presumption that the defendant is innocent and prove beyond a reasonable doubt that:

3

2

the defendant

in [insert county] County, West Virginia

on or about the __day of [insert month], [insert year],

did unlawfully {attempt to commit a violent injury to [insert name(s) of
victim(s)]} {unlawfully commit an act that placed [insert name(s) of victim(s)] in

reasonable apprehension of immediately receiving a violent injury}.



If, after impartially considering, weighing and comparing all the evidence (that of both
the State and the defendant), you are convinced beyond a reasonable doubt of the truth of the
charge as to each of these elements, you may find the defendant guilty of Assault as charged. If

you have a reasonable doubt of the truth of the charge as to any one or more of these elements,

you shall find the defendant not guilty
GIVEN:

REFUSED:

MODIFIED:

JUDGE
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I, Gary A. Collias, counsel for Petitioner, Timothy Maichle, do hereby certify that I have
caused to be served upon the counsel of record in this matter a true and correct copy of the
accompanying “Petitioner’s Brief” and “Appendix Record” to the following:

Andrea Nease Proper
Assistant Attorney General
Office of the Attorney General
Appellate Division
1900 Kanawha Blvd. East
State Capitol, Bldg. 6, Ste 406
Charleston, WV 25305

Counsel for Respondent
via hand-delivery and by depositing the same in the United States mail in a properly addressed,

postage paid, envelope, as stated above, on the 18" day of February, 2022.
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GARY A. COLLIAS

West Virginia State Bar #784
Appellate Counsel

Appellate Advocacy Division
Public Defender Services

One Players Club Drive, Suite 301
Charleston, WV 25311
(304)558-3905
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