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PETITION 

TO THE HONORABLE JllSTJCES Of THE SliPREMF. COlRT OF APPEALS OF 
WEST VIRGIN[A 

l. ASSIGNMENTS OF ERROR 

l. The Circuit Court £-.rred in D1.:n~ ing Rdicf l lpon .. Ground I" ofthe Petition fi.}r Writ of 
llabeas C<lrpus. Inordinate Dd::.t: ofTri::iL 

II. The Circuit Court En'ctl in Dcnj ing Relief l.lpon ··Ground 1 .. of the Petition for Writ of 
Habcus Corpus, Failure to ln:,.truct the Jury on u Lesser Indu<lc<l Offense, 

UL Thc Circuit Court l:m:d in Denying Rdicfl lpon .. Ground 3·· of the Petition tor Writ of 
1-labeils Corpus. RcH'rsibk- Fddentiary Rulings. 

IV. The Circuit Court Erred in Denying Rdief Upon ··Groun<l -r' oflhe Petition for Writ of 
Hahcas Corpus. lneff~."Cll\'e :\:-;sistam:,· of C(,m1s~I. 

IV. The Circuil Court Erred in DcnJing Rdi~f Upon ··Ground o"' oftht: Petition Jhr Writ of 
Hahcas Corpus. Cumulative Eft~1:t of tvluhiple] ril.ll brrors. 

U. STATEMENT OF THE CASE 

This appeal s·tcms from the deniul. in part. of the Pctiti-0ncr's t•ctitinn for Writ of Habeas 

Corpus iiled in Civil Action Numhcr 18-C-l:!5 iu the Circuit Court of Cabell County. West 

Virginia. IPP• I 05-111 I- In his underlying Huhcas petition. the Petitioner ;.ts~·rtcti scveral ~rounds 

for relict: most of which ,;,,-ere dcnkd. [pp. 57-90]. Th~ Circuit C'oun did grant the Petitkmcfs 

underlying pdition on the ground thut he :-hnuhJ h~ve been giwn credit for time served while on 

posHonviction horn~ confinement IP, 1111, However. the remaining grounds for relief requested 

in the underlying petition were <lenicd. and this appeal follo\\s . 

As to thee, ents vf the umkrlying cdtnillijl action. al'lL-1' a hirthda) dinner with his wile on 

the evenini.t of AU!Jll~t 11. .2008. th.: Pi.'litionl..'r. Mr. So\\ards. w~nt lo the Ulackhawk Grille to join 

in a game of T ... ·xas I h:>kf cm poker. Ip. 7 5 71, Mr. Sowards arriv1..·d al approximately 8:00pm and 

paid three hundr~d dollars ($300.00} to "bu:-in .. to the game. {pp. 757-758}. After pliiyint,; for 



scwral hours a pt!rson ""ho wt1s unknown to ~tr. Sowc1rds urrivcd at Blackhawk Grille to play 

poker as \\ell. (p. 759}. This pason. later itkntifkd to Petitioner as Tili1 Rosinsky, sal down to the 

immediate right of Mr. Sov.ard:-i. [p. 760J. During 1bc e\cuing. Mr. Sowards and Mr. Rosinsky had 

a verbal confrontation regarding Mr. Sowards" t·mring ant.I his si:xual orientation. lpp. 762-763]. 

Another attcn<le". Craig Brumfield. disrupted the confrontation and sat between Mr. Sowards and 

Mr. Rnsinsky foru while during_ the evcnfog (p. 76J 1- En:nlually, Mr. So\\ards and Mr. Rosin.sky 

reconciled and contiuue<l to play for the rt!st of the night. 

It ,vas a common cons\C'nsus among th1.· \\ itncssc::. that Mr. Rosinsk~ w.as the big winner of 

the night: however. at one point. 1\1r. R.o!,insky haJ to .. hU)-in .. again. jp. 470j. Mr. Rosinsky 

testified that when he houghl b..tck in, he spc.:nl thri:c htmdred cli)llars ($300.00) v,hkh left him ten 

dollars ($10.00) in his \\allet. IPP· 470-4721. At one point during the evening:. one hand won by 

Mr. Rosinsky took all of Mr. ~ii\\ards' m<m~:r- requiring \..tr. Sowards to ··re-buy'" again. Mr. 

Sowards had no monc) so th~ "hous1.:" allo\\1.-d him t\\O hum.Ired dollars ($200.00) credit to 

continue pl.,1ying. I pp. 7(1!-7621, 

ln the t::arly morning hours (lf Augtt5l 12. 2008. the gmm: wound down and the players 

began to cash out. Mr. Sowards casl,ed out prior lo Mr. Rosinsky and momentarily forgot that he 

had been playing ··on the house .. so m the end of the nigh1 he O\\Cd the house approximately seven 

dollars ($7.00). fp. 765 I- Mr. R1.1sinsk~ cash.:d out pritlf to Mr. Sl'mards and according to the 

\\itncsses won approximatd~ lhrcc thousand dollars ($3.000.00). rp. <,581, However. the house 

was only able to gi\~ Mr. Rosinsk) approxima1dy l\\dvc lo fifteen hunJr~d dollars ($1,200.00 -

Sl.500.0()) in cash that nililht. [r>. 671j. 

When Mr. Sowards ldl Blackha\.\·k Grilht, hi! walkr..'<1 across th~ stn:ct outside h> his vehicle 

and decided l1\! needed to rclie,·c himself ht.•si<l.:: the huilding. [p 767j. Mr. Sov.ards asscrred that 
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after he finished rdi~, ing himsdC he heard a commotion in thi.:- parking lot at the Blackhawk 

Grille. [p. 767]. Mr. Sowards tc~tifi<.'d that he saw two people lighting on the ground and walked 

over to break up what he thought ,,as a fight between two people from the poker game. (p. 768]. 

Mr. Sowards tcstilfod that he was punched und attacked so hc..' ran hack to his car and left. [p. 768-

769]. Mr. S{)Wttrds then left the parking lot and headed down Main Street \\bile trying to call 911 

on his cellphlme. r p. 7691, Mr. Sowards then struck another vehicle from behind as he was trying 

to dial 91 L I pp. 770~7711. Police m·rive<l at Blackhawk Grille and thcai.:cident sccnt:to investigate. 

Mr. Sowards \\as taken to the hospital by ainhulancc where he \\as questioned by Sergeant 

o· All~ssio and his clothing was taken h~ the oflicer. IPP· 772-773). 

During the Septemht::r 2008 h..'rn1 nfthc Gr:.m<l .I ury. !'vk So,vards was indicted on one count 

of First-Dcgn:c Rnbbcry anJ one cmim of Malidou:- WllUnding in Cabell Coum)' Case Number 

08-F-334. lP• 12J. At this point, the Petitioner begun going th(ough a whirlwind of attorneys. 

prosccutoDi. and judges \\ hich resulted in multiple ddays in this process. Most. if not all, of these 

changes in the lawyers. pro:-:eculurs. anJ judges \\ere nllt at the rcq.ucst of the Petitioner but rather 

due to the alleg~d victim. Timoihy R()sinsky. being a pmctidng attorney in Cabell County. West 

Virginia. ln Case Numhers 08-F-Jl-l and I O-F-351. the Petitioner was appointed v,ith six different 

attorneys. [pp. 128•141}. rurthenuore. the Cuhel! County Prosccming Attorncy·s Offi~ was 

rccused froi'll the case by cmk·r entered Scptcmb.:r I . 10 I O. and Lhc Putnam County Prosecuting 

Attorney"s Office was appointed as special prosecutor b) order entered September :'.!9. 2010 (pp. 

158.-1591, 

Dminc the Och iher 20 l O tenn of the Grand J urv. Mr. So,vards was rc-indktcd on one count 

of first-Degree Robbery mid orlc coum of Malicious Assault fp. 13-141, The initial 2010 

indictment stated the a.llcged m.:ts occum:<l in Puuuun Count}. hut the State later changed the 
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indtetment to state that lhc acts tx:curr~d in Cabdl County. lPP· 13-16J. At this time. Adrian 

Hoosier wa" on the rnse ru; the Pcthioncr's appointed 1.:ounsel. Mr. I Loosier tiled a Motion to 

Suppress evidence. which \\U~ hdd in circuit court on April 8. 2-0 I I. lPP- 161-2::!2 I. This motion 

was J~nied. and evidence regarding a \\allet allegedly taken by Mr. Sowards as weft as Mr. 

Sowards· statcmcnt(s) \\('re permitted to be introduced ut trial. [pp. '.223-224J. Mr. Uoosier 

subsequently filed a l\fodon to Disqualify 1hc pr('si<ling judge. Alth:d Ferguson. based on his 

relationship with the alleg1.:d victim. Mr. 1-fo~insky. Jpp. 2'.25<!27]. This motion ,u1s also denied. 

[pp. 231-'.?J3j. Throughout this time. from the initial inJictm~nt up through Mr. Hoosier's 

reprcsent.atiun of Mr. Sowards. there \\Crt.' muhiph: cuntinuanc'-·s or the trial d::tt~. du~ in large part 

lo the juggling of alton't('y -. judges. and prosecutors. 

On November 7. 2011. John bi sh Icy w.as uppointed as the Petitioner's counsel. which was 

his sixth coun-appointi:d attome) since the original indii.:tml.!nt in Scpkmh1.·r 2008. fp. 24()1. Mr. 

Laishley 1111.!d two rdroactin~ <lem,mds for a jury lri.al. a motion to dismiss for failure to prosecute 

based on the length of the delay in the Petitioner going to trial. and. LPP· 243<!5.3]. Hearings were 

held on these motions on Fchru:.tr) 8. 201::! imd Fdmtaf) 15. 2011. IPP· :?54-J07. pp. 311-376]. 

The i.:ircuit court d1..•nk<l the motions. IPP• 377-379]. Mr. Laishk: had also filed a second Motion 

Lo Dismiss on February 15, 2011. which wa:- Jcnk·d. lpp. 308-3101. 

The Pctilioncr tinally went to trial. approximutdy thr~-and-~-hulf years atler the original 

indictment in S..:ptcmbcr 1008. on Fchru,1ry '.tt 20 I'.:!. lPP· 380-901 J. On Fchruary 24. 2012. the 

Petitioner \\as convict..;d by a jury olTirstMD~grci.: Robbcl) and 1\falicious Assault. [p. 923 J. Mr. 

Snv.:anh; v,as scntcm:cd w fort'. {40) v~ar .. for Count 1 ti:w Firsr-D.:iln!t' Robhen. an.d not lt?ss than 

two (2) nor mon.· than ten ( l 0) years for Count II it)r Malicious Assault ( identified as. Malicious 
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Wounding in the Commitment Order) to nm consccutivl.!ly with the sentence for Count I. and he 

was granteJ bond with home confincmcnt rcstrktions <luring the appeal procl!ss. 

On May 16. ~012, the Pcthion~r Iilcd .m app(.·al v,ith the 'N\:st Virginia Supreme Court of 

Appeals r-.:1i.sing the issu,· of plain t!rror rcgutding the Amended Indictment of 2010 in that the State 

cxcccded its authority fo amend said indic1mc11t. and the amcnd.1ncnt made was a mallcr of 

substance. Furthennorc. lhe Petitioner argued that his sentence violated the proportionality 

principle contained in \Vest Virginia Constitution. Artick Ir. • cdion 5. Dn April l 6. 2013. the 

\\'est Virgini,1 Supreme Cou11 or ,\ppcab: i8sucd a 1\frmorandum Dccisiv1l affinning the jury 

convic.1ion and sentencing. 

Tl1c Petilionl.!r then "cnt through si:verul aJJitiom1l athm1c:, s for ti pmcmial Habeas action 

b~forc the undersignl:"d collnsd was appointed b} thl! Circuit Court C1f Cabdl County. A hearing 

011 tbt! Pctiti.onds Habca:-. flt.!lition wm, hdJ ()11 l\fay 12. 2011. and 1bc ordcr. \\hich granted in part 

and denied in p.irt th1.~ P~tittoucr·;; rcque-.1ed reliet: w;:is \.!'nt~rc<l on Jun~ 11. 201 I. IPP· 105-111 ]. 

This appeal follow8. 

111. STANllARl> OF REVIEW 

fbc standard ofo:\·i1.•\\ in habeas C<)rpus proccc<ling:s in West Virginia is set forth in syllabus 

point one of Matht.!nc1 r. Haine.~·. 219 W.Va. 417. 633 S.E.2d 771 l2006), which provides as 

li..illows: 

In rcvie\.ving challenges 10 the findings and con~lusions of the i.::in:u1t court in 
a habeas corpus action. we apply a three-prong stanJar<l of review. W c review 
the 11nal onl~r anJ the uhima1c disposition under an abuse of discretion 
standard: the underlying !actual findings under a ckarly crwn..::ous standard: 
an<l i.lllCStions of la¼ arc ~ubkct tQ .1 d~ ll\)\ o rcvk'\\. 

Thcri.:forc. laclll.il findings ,m: r~vicwcd uni.kr a clearly cmm~ous standard. but questions 

oflaw an: n:vi~w.cd de nvro. Ofne uJtimak dbposition is r~\'ie\\1td for abuse of discretion. 
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JV. SUMMAR\' OF ARGllMF:NT 

The Petitioner believes that the circuit cu.urt commith:<l rc,t·rsiblc error when it denied the 

Petitioner's rdief on the grounds listed bdo,,. As more- full) detailed in th.is brief. the Petitkmer 

,vas prejudiced b: multiple continuances of his trial aller he ,,as appointed with six different 

attorneys. three different judges. and two differem prosecuting uttorncys· oHkcs. These multiple 

delays were a violation of Mr. So,uirds· right to a speedy trial. Second, there was evidence at trial 

that c,mld have. and \\ould ha\ c. supported a conviction 1;;r a lesser induded oflense of 

misdemean<>r battery: howcv..•r. the trial coun imperm.issihly denied co.tmsd's request for said 

instruction. and the lower court's failun: 10 rc,ers-:- the Petitioner's convictio11 on this is reversible 

error. 

Third, the trial cnurf s erroneous cvidcntiary rulings with r~g.ar<l to the speedy trial 

vioJmions, the decision 1101 to change ,·cnw:. aml allowing ilkgaltj obtained evidence to be 

presented at trial. should have been 1\:vcrscd by the kmer court. Fourth, Mr. Sowards suffered,. 

from inc11cctive assistam.:c of coun~t:I m trial. I lb counsel· s perform::mct.• was deficient under an 

o~jcctiYe standard of reasonableness. and there is a reasonable probability that. but for counsel's 

unprofessional errors. the result of the proceedings ½ould ha,·e lx·cn different. 111e lower court 

should have found that Mr. Sm~ards· \.:rni~littrtional rights were ,-iolated under Strid/mid. Lastly. 

due to the cumulative dTcd of all of these errors. Mr. So\\ ~mk cnnvictions should have been 

overturned. J\11 of these errors. e, en if taken on their O\\ n, merit the granting of this appeal. When 

taken togetlwr. hm,e\er. it is ckar that the rdier rl'qUl'SleJ in this upp.:ul should be granted. 



V. STATEMENT RF.GARDING ORAL ARGl'MENT AND DECISION 

The Petitioner bdic,,cs that om! argument is 11ccessaf} under Rule l 9(a) of the West 

Virginia Rules of .i\ppcllatc Procedur~ hccausl.' this appeal assigns errors in the application of 

settled la-wand unsus1ainahk· ex..:rcisc uf <liscretio11 in applying the la\.\ to rhc facts of this case. 

VI. ARGUMENT 

I. Tl1e Circuit C(Jurt Erred in De11 r i11g Relief llpo11 "Grollnd 1 •• o[the Petilion for Wril of 
Habeas Corpus, Inordinate Delm• o f 1'rilll. 

Article III. Section 14 of the West Virgini:.t Constitution provid~·s th:.u a criminal defendant 

shall have a trial .. widtout unreasonaok <lday:· The Sixth Amcmlmcnl to tht: United States 

Constitution slates that .. [i In all criminal prosecutions. tht: accU:iCd shall enjoy the right to a speedy 

and public tri.11.·· 1·hc Fnurte1.'llth A1m:ndmem to the United State~ Constitution provi<les that no 

State shall ··Jcpriw -0ny person or life, libcrt:-. or property. without due process of law." 

Wcsl Virginia Code§{)'.!-}-] I pro\ id~s an accused a r-.:medy of discharge from prosecution 

for a criminal offense i r three regular terms of court ufo:r the accused is charged have passed. 

su~ject to certain exceptions. ln Uoml ,,. 1/wullmt. th1..· \\'t:sl Virginia Suprenw Cout1 of Appeals 

held that ··[ilt is the three-term ruk. W.Va. Cotle 6'.!-3-21. \\hich constitutes the legislative 

pronouncement of our ::-p~cd} trial :standard under An~ik Ill. Section I 4 of the West Virginia 

Constitution:· Syl. Pt. 1. 0ood " llmullan. J4'.! S.l,.~d 11 L 176 W. Va. 145 ( W. Va .. I 986 ). The 

Court has also held that ·•[iJ1 is the gon:rnmcnf s duty Lt' procct:d \\ilh reasonable diligence in its 

imcstiga1ion and prepatatilHt for ,Lm:st. indit:t01cnl an<l 1rial. If it fails lo do so after discovering 

sufficient facts to justitY indktmcnt and trial. it vil1latcs this due process right." Syl. Pt. 1. ,\tate v. 

Cartico. 427 S.E.2u 474. 189 W.Va. 40 (W.Va .. 1943). dting Sll1tc ex rd. Leonard v. Hey. :?.69 

S.E.2d 394. 398 l V. . Va .. l 980). 
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The Court in C 'urrico discussed the factors in considering the ~nt!cts of an unreasonable 

delay tm the 1m:used's due process rights . Tht' Co'urt stated. "J\ detennination of whether a 

defendant has been Jcnk<l a trial without unrcasonahk· <lda~ requires consideration of four factors: 

(1) the length of a <lday: ( l) the n:as\ms for the dda): (3) the ddcrnJant's assertion of his rights: 

and ( 4) prejudice to the dcfondant:' Catrirn a-t p. 478. citing Sy!. Pt. :!, ,,'tale v. Foddrt!ll, 297 

S.E.ld 8'..'!9. 171 W.Va. 54 (\\1.Va .. 1982). 

in this case. it is clear that the Petitioner suffered from an inl>rd-inate delay in going to trial. 

It is undisputed that he \\as originull) indicted in September 2002: that he "'as reindkted iu 

October 201 O! mid Lhcn he was suhsc:4u1.•ntly rcimli1.:tc...-d in Octnhcr 20 IO due to the jt,J.risdictional 

~rror in the lirst reimlictim.'111 tiled in Oc1ob1.•r 20 I 0. During that time. the Petitioner had been 

rcprcscnted by seven {7) dilfrrcnl attorneys. The Petitk111cr"s first attorney was Mike Ransom in 

Charleston. who was n:taini.'d. rp. 1 nq. He \\as then appointed six (6) different attorney~ from 

shortly afkr the orjginol indktment until his trial in h:hrw.111 2012. trr- I l 8-l 19J. l11e Pet1tioner 

also went through t\\o-('.:0 difl~rcnt r11w,ccuting attorney's orJkes jp. 158]. and he also had three 

separate jud¥es on his criminal case •·· JuJgc O'lfanlon. Ju<lgc Cumming:-. and Judge Ferguson. 

[p. ]60J. 

The Petitioner tcstilicd at the t,mnibus hearing that he was 111:\cr advised of his right to a 

speed) trial. Ip. 119 l. l h.'. further indicated that ··he was a waft' of a frw .. ofthe continuances ... 

one being his c.:ounsL"f s ~urgl!ry. his m,n surger). and when the Putnam County Prosecuting 

t\t!{)rn~y·s oflicc \,as appointed m, spl!dal prosecutor. lPP· 1 l9-120J. Despite many of the 

continuances o:rJi:'.rs which arc lahdc<l as ,1\14rcd OrJ1.•rs ls~1..• Appcndi:... uenerall~· from pp. l 2&-

24:!J. lhe Pcfaiont":r testified th:.1t h\.· did not agree to orders other than the ones for his counsers 

surgcr}. hi~ O\\ n surge!), and '" ht:n the Putnant Count: Prosecuting Attorney's omce was 
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appointed as special prosecutor. [p. l '.W j. He rurthcr indicated that he never filed anything with the 

lower criminal court asserting his right to a spt'i:dy trial bccause he did not know of his right to a 

speedy trial. fp. 1201. The record in Ui-C-325 further ndlects an uffiduvit :tig:ned by the Petitioner 

that he was ncYcr told abom his constitutiunal right to .1 speedy trial: that he would C<mtinuously 

ask his la\\')ers to ·'hurry up because I mmted to ·get it mer am.I go to lrial .. ': and that his previ-0us 

lawyers would continue hi:- trial ,\ithnut his knowlcJgc and/of appr(wal. fp. 9JAJ. None of this 

evidence \\a!> comradfotcd Jt the omnibus hc-aring. 

It is dear that the PL·titioner \\..ts t..lcnii:d a trial withom unn::asonabfy delay under the 

guidelines of Foddrell. Mori..' spcci tically. th.: kngth of the dd.\y \\as approximately three-and-::i­

hatf years. This is an unreason:.:ible anti excessive delay. The reasons for the delay. admittedly. 

were agreed upon b) the Petitioner. I le testified that he agreed to three (3) continuances - his 

counsel's surge!). his own surg~y. and when tht! Putnam County Prosecuting Attomey·s office 

was appointed as special pwsc~utor. l lm,c,cr. other than those Ct1mimmnces. there were over ten 

(10) continuances that look place without the Pctith}ner·s knowkdgc or consent. With regard to 

his assertion of his rights. the Petitioner <li<l not assert his rights t,> hlM! a speedy trial because he 

was not adYiscd of his rights to a speedy trial. rhe Petitioner cannot assert a right if he does not 

kno\\ he has a right. Last!). thc- Pctition~r was ckarl:, prejudiced hy the unreasonable delay. He 

testified that his \\orkt>rs comp..:nsation b1.?nclits ½Cr\,' stpppl·d <luc to his pending criminal charges. 

Jpp. lW-121 ]. und he had this pending a,:tion hunging m'cr his hi.:a<l for several years:. 

Based on the foe-tors ou11i11e<l in f oddn!ll. the Petitioner suffered by being denied a trial for 

an unrensnnahle amount of 1imc. The Petitioner"s dtu;~ iu·ocess rights were violated: his convictions 

cannot stand. and tht• lower court sh,1ukl lmvc ovt•rturm:d his conviction. His reversible error and 

should now be o\crturned h) this Court. 



JI. The Cinwit Court Erred i11 D,mri11g Relief l!po11 .. Ground l" oftl1e Petitirm (pr Writ of 
Habeas Corpu.5, Failure to Instruct the J1u·1• QJI a lesser l11dt1ded Offense. 

As a general rule. the rcll1sal lo give a n:qucsted jury instruction is reviewed under an abuse 

of discretion standard. Uy contr~t, the question of whether a jury was properly instructed is a 

question of law, and tlw re\'ie\\ is de no,·o. S) !. Pt. I. Sra/t' 1•. 1li11klt!. 489 S.E.2d 257, 200 W.Va .. 

280 (W. Va .. 1996). The first dctennination to consider is v.hcthcr battery is a lesser included 

offenlil! of malick,us as:-ault. The Court has txphtincJ the anai}s1s or tfo: lesser included offense 

of malicious assault slating ··f uJpon rc,·icw. we find it is unnecessary to adopt an expanded 

dct1nition of a tcsser includcd ofknsc because this Court long ugo dch.•rmincd under the common 

law that a mis<lcmcnnor assauh com iction is sustainahk under an indicunent for rnalicious 

assautt:· Stutc v. lhmninK. 791 S.E.2<l 843. 238 \V.Va. 189 (W.Va .. 20161. ··one of the axioms of 

slatutory construction is that a statute wi 11 he read in ,·on text with the common Jaw unless it dearly 

appears from the stutut-: that thl." rurposc of the statute was to changl! the common law." Syl. Pt. 2, 

Smilh , .. W. l'a. ,'it. Bd. (~f' Educ .. 295 S.F.2<l 6!W. 170 W.Va. 593 (W.Va .. 1982). There il:i no 

imlil.:ation in West Virginia Code *61-2-9 of kgisluti\'c intent to alter the common law rule set for 

in :syllabus point one of ( htfi .md syllabus point three of Kin~. To the contrary, by placing the 

offenses or assault anJ batkry within the framework of Wt:-st Virginia Code §61-2-9. it is clear 

that the lcgisfaLure intended tn import 1he n>nmton law peruiining to the offenses- of assault and 

battery into the statute. Ac1.:1)rJingl~. \\C now cl.irify and hokl that the ~'Time of assauh as defin~ 

by West Virginia Code *6 l-2-9( b) is a lesser included offon~~ of malicious assµuJt as set forth in 

West Virginia. Code *6 l-~-9( a)." fft,rming at p. 850. 

The next d\!tcrminmion is whethi:r or noi Mr. 8owards is 0ntitled to a jury instruction of a 

lesser included oJlcns!.!. The Court has hdd thal "[tJhc qu¢stion of \\helher a defendant is entitled 

tH an instruction on a ks~.:r illdtu.letl 01·1cnsc ill\ l11vcd a t\\o-pa1t im.tuiry. Th:c first inquiry is a 
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legal one having to do with whether the h:sscr 0Hi.:t1se is by virtue ofits legal clements or definition 

included in the greater offense. Tht· s.:cond inquiry is a factual one which involves a determination 

by the trial cou1t of v, hcthcr lhcn: ls evidence which would tend to prove such lesser included 

offense." State v. A'eider. 295 S.E.2d 90::!. l 70 \V.Va. 66.:(W.Va .. 1982). 

The Court detennincd the h:gal clcm.:nts and lesser included offenses of malicious assault 

in State v. Hen11il1~. Mtpra. satist~ ini;. tiw first prong or the .1\'c:ide1 am.tlysis. Turning to the ~'Ccond 

prong of tilt! analysis. BaH\.'r~ b committed as Jctincd in \Vest Virginia Code §61-2-2(c) when 

··any person who unkt\\folly and intcntinnally mak1.:s physical contact ofan insulting or provoking 

nature to the person i.)f .mother or unla:\, fully and intentionally causes physical harm to another 

person is guilty of a misdcrncmwr." 

The alleged , ktiin of the crime. ·1 im Rosin:sky. or malicious assaull testified at the 

underlying criminal trial. and he tcstilicd to evidence that could have merited a conviction for 

misdemeanor battery il the jury would h:m.: been gin:n thm chunce. More specifically, the 

testimony oJ Mr. Rosinsk) \\as as follows: 

Rostnsk): 

Rosinsky: 

State: 

Rosinsk;: 

So f turned lo sec v..-lwt he \\.t~ trying hl say to me and there was a punch 
that was in mid-thrcm. l mean. il was coming at my face. 

AnJ Jid it land on your face? 

It sure Jid. 

And ht: hit ym1? 

Ile hit ml.! so mm1y tink·:- that - in the facuhat I don·t -- I can't tell you 
c\.ic1ly what rnmch hit whcre. I think the first punch was a right that he 
had 1hrown and I lhink it hit the right side of my face. I am not a hundred 
percent sun!. l just knnw th .. tt it not imh cot mv attention it buckled me. 
And \\ h~n l nuckkd b..:!cause I was burr at this point I was nol in a position 
to c,cn ddcn<l mysdf. Hell. l had had my hand in my pocket.my right 
hand in 111) pocket. \\hkh is my dominant hand .... And then he started 
playing a game of kick haU \\!ilh m,> hcaJ and he started kicking me with 
his fot>t ,,.h~n I \\as laying on thr: ground. I pp . ..J.89-4901. 
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Tht: Petitioner· s atlnrnl.!~ sought to have lhe jury instructed on the elementf. of battery as a 

lesser-included offens~ of nrnlicious assault. lpp. R 16-8171. The loWl'r court stated that it did not 

believe ··there is noy cviJi:nce lo support a Hatt~·ty d1ang~ in this c.ise:· IP, 817]. Mr. Rosinsky's 

cm-n tcstimon) regarding ih~· night of the alleged crime clearly contradicts the lower courf s 

statement. As such. the jury 5hnul<l have been instructed un the (;rime of battery. und the lower 

court in this matter rffusi:d to re,crsi: the Pi:titioncr"s conviction Pn this ground. This is reversible 

error and must he ovcnurm:d !lb\\ on appeal. 

III. Tke ircuit Con rt Erred in .De11 rin !! Relief Vvo11 ·•Grou11.d J •• tJ.(tlu! Petition {Dr Writ 
Qfl/abeas Corpus, Reversible E11itle11tian Rulings 

A. Thre,'-Tc:rm Rule - Failure lo Pro.\ecuh: 

The arguments for <.,niunJ Hl(A) arc the same as lhc arguments as laid out in Ground l of 

this Petitioner's Hrict: 

The Court has addn.:s!>~d the b:,,,ue of ch::mgi.: ol' venue in West Virginiu. Stale v. Sellft. 242 

S.E.2d ~d 464. 161 W.Va. 38-HW.Va .. 1978). Th~ Courl hdd. •·jtjo warrant~ change of venue in 

a cri1ninal case. there must '°'c..: a shO\\. ing or 1,wod c:uusc therefore. the ourdt"Tl of which rests tm the 

defendant. the only person \\ho. in ~my such case. is entitled to a change of venue. The good cause 

aforesaid must exist al the lim<.' application for a change of venue is made. Whether. on the showing 

made. a change oi' venue \\ ill be ord<.~r<.~d. rests in th~ ~oun<l discretion of lh~ trial court; and it's 

ruling. then.>on will not be diswl'he<l. unles:. it ckarly appears that the discretion altlresaidhas been 

abused."' S) I. Pt. I. Selle. i.:iting S) J. Pt. 2, Slul<! r. Woolridge. 40 S.E.2<l 8<J9, 129 W.Va. 448 

(W.Va .. 1946). 

In this casc. tht.: Pctiliulh.'r. by cow1sd. lilcJ u Motion for a Change of Venue on or about 

Mnrc:h 3. 2010. rpp. l+1--1451. The motion \\US uenicJ by lhc umlcriying criminru court by order 

I.:! 



entered on or about Ma) 14. 2010 [pp, 146~147]. The denial order. with regard to the motion to 

change venue. simply stm.:d that. .. [A}s to the ,kfondant's motion for change of venue. the Court 

denies the detendanf s Hwtion:· IP- 146 I, At the omnibus hearing in this matter. the Petitiont.-r 

testified that his top. if not his main concern. with the trial wos the victim's relationship with the 

court system. as he was a practidug attornc) in Cuhcll County. More specifically. the Petitioner 

te~tificd. "Wdl. ckarly. l nk•an you·ve got an individual that v.nrk:-. in this county and works in 

the same counbousl! thm r 111 hcing lrk•J ~tt. .. . Tim Rosinsk) . And his first wHe was Judge 

O'Hanlon·s sccrdary: so. :-,ou knov., I ju:-t -· I !ch uneasy about that right off the bat, especially 

already hcing accused or this:· IP• 121 J. The Pctitiomtr further stated that he had made these 

concerns to all of his attorm:) s ~luring thcir ct>ttr:s't.-' of representation of the Pctitioncr. l_p. 121 ]. 

The Petitioner submits thut the Circuit Court· s failure to pro~rly consider the relation::;hip 

of Mr . .Rosinsky. "1 prac1icing attorney in Cabell County. with members of th~ court system. 

including Judge Ft:rguson. the presiding judge in the underlying court case. and tQ overturn the 

Petitioner's convictions is an :.thu,;c or di~crethm. There \\as certainty good cause to transfor this 

case out of Cabdl Coumy v.hcrc Mr. Rci~insky v.as actively practicing law at the time of the 

alleged underlying ~\Cllb as wdl as tht: undcrl)ing criminal trial. 

IV. The Circuit CtmrrErretl i11 D,,111•im: Relief' liptm "Ground 4" (J f tlte Petition for Writ 
of' Habeas Corpus, I neff(!(.'tfre As5ista1J,Ce g{,, Cpunset 

The l inil~d States Supreme C\mrt set lurth the two-prong lest, which had been adopted by 

the Stat\:! of\.\ i:st Virginia. fnr ineffo1.:tivc ussisrunct· of 1..:ounsd claims. This test ,.vas initially set 

out in S1ricldandv. Wu~hin;.:to11. 466 U.S. 668. IO-t S.Cl. 2052. 80 L.E<l.2d 674 ( 1984). and under 

S1rit.:klaml. a claim for inei'fo.:tive assistam:e or C\.1Unscl is successful when a cou11 detem1incs •·( 1) 

counsers perl<)nn:.incl! ,ws Jo:1ki,m1 under an objective standard of reasonableness. and (2) there 

is a rcasonahh: prnhahilit) that. but l'i1r counsd"s unprofessional errors, the rl!sult of the 
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proceedings ·would huh' been dilforcnt:· Se.- Sy!. Pt. 5. Stat,: 1·. Miller. l 94 W. Va. J ( 1995). The 

Sixth Amcn<lmcnt of the United Sun\?s Constitution requires Lhat a criminal defendant receive 

effecti\'c assi~tancc of counsel. '. S. Const. amend. VI. 

In reyicwing counsel's Jk'rfonnancl;!. court. must apply an o~jcctive standard and 

d~tcrmine \vhethcr. in light of all the drnunslances. the identified ucts or omissions were \lUtside 

the hwa<l rang.I;' of prol~ss[onal ly competl..'nt assisLancc whik at the same time refraining from 

engaging in hindsight or sccond-gu~ssing. of {priori counsel's strategic decisions. Thus. a 

revic¼ing i:Ollrt ask;; whcthcr a rcasonahle law) t.·r wmll<l have acted. under the circumstances, as 

defense counsel a~tcd in the case at issue.·· Sy I. Pt. 6. Swte i·. Jfif!er. 459 S.E.2d l 14 ( W .Va. J 995). 

The fu.krum for an) incffecti\.c assistuncc of cm,msd claim is tht: adequacy of coW1sd1s 

im estig.ation. Althou~h there is a sunng presumption that c.:ounscl's conduct fafls \\-jtbin the wide 

range of reasonabk proti:ssional assistance. and judidal scrutiny of counsel's performance must 

be highly dcfcn.:mial. wun~d must at a minimum conduct a reasonable investigation enabling him 

or her to m.ike informed dl.!cbi~1ns about hm, best lo represent criminal clients. Thus, the 

presumption is simpl> inappropriate if counsd's strategic d~c1siom; are made after an inadequate 

investigation." Syl. Pt. 3. St, 11,• c:.\· rel. Demiel r, LL'gursk.y. 19.5 \J/. Va. 314. 465 S,E.2d 416 ( 1995). 

State ex rel. Sm1gl!11 \'. 7h.:m. 4o9 S. E.2d 7. 1% W.Va. 148 {W. Va. 1996). 

In determining whcth~r counsel's conduct falls \\ithin the broad range of professionally 

acceptable comluct. thb Coun will not vie,,. ~\mnscl's condw.:t through the 11:nso.fhindsight. Courts 

are to avoid th-.: LISI! 1)1" hindsight to \!k'nllit a possible mistake imo a <lefidency of constitutional 

proportion. Rmh.:-1-. lmuer th¢ ruk nf cont~mpor:.ir} asse:.sment. an attorney's actions must he 

cxamin~d according to \\hat \Hts known and reasonable al the lim~ the attorney made his-0r her 

choices. Sy!. PL .i . . \'tale ex rel. fJanid v. /,exur:dry. 195W.Va.314. 465 S.E.2d 416 (W. Va. 1995). 
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In deciding ineffective of assistarn:.: claims. a court need not address both prongs of the 

conjunctive standard of S1ricldm1cl v. Washinxtun, 466 U.S. 668. 104 S.C't. 2052. SO LEd.2d 674 

{1984). and Stme , .. ,\filler. 194 \\'.Vu. J. 454 S.t:.2d 114 (1995). but may dispose ofsuch a claim 

based solely on a petitioner's failure to meet either prong of the h:st. Syl. Pt. 5. Swu.u:x rel. Daniel 

i-. Lef!.ursky. L95 W.Va. 314. 465 S.E,2d 416 (W. Va. 1995}, 

A dcfondant can ..:in!) obtain re,cr:sal im ineffecthe assistance or counsel grounds if the 

error complaine<l of oc(.·urrcd .tl a crith:al smgi.: in the adversary proc ... >edings. This is true because 

Section 14 of Anidc Ill ot'tlli.: \ve~l Virginia l\mstitution and the Sixth Amcndmem to the United 

States Constitution guaramt.'e the right to t'Otmscl only at <;rilkal stages. SyL Pt. 6. Stari: <:X rel. 

Daniel v. lc:gm·st")'. I 95 \\/ . Vn. 314. 465 S.E.2d 416 (W. Va. l 995). 

ln this cus.:-. the record shows tlxll there was ineffective assistance of counsd during the 

Petitioner's trial. Tht: Petitioner was 1.:h:.irg~·d \\ ith one count of lirst-Jegree robbery and one coW1t 

of malicious a!.sauh. I pp. 15-1 o I. I his Court lms hdd that robbc0 is a spedfic-inlenl crime. ,¾'tare 

1·. Wilk,•r.win. ::!30 \V. Va. 366, 738 S. E.1J J::! (W .Va. 201.3 ). Furthermore. this Court h~s previously 

We have. herctoli.lrc. ullnwed evidence of voluntar~ imoxication to show that a 
dd~dant v,:as incapJhle of forming the required mental state for tirs:t degree murder. 
In Swte , .. Keeltm. 166 W.Va. 77. 82-83. 272 S.F.2J 817. 820 {W.Va.1980). this 
Court obi)crved that "I\\ jhilt: hi~ true that voluntary drunkennci)s does not ordinarily 
excuse a crime . .. . it nm) re<lucc the dcgrctt of th1: crime or negative a specific intent." 
(Citation omith:dl. l'hcCoun also commented that it had gem:rnU) held that "the level 
or intoxicution musl b1.· · such as to rcn<ler the accused im.:apabk of forming an intent 
to kill. or of acting \\ ith malicc·. prcmcJitation or ddibcrat.ion.'" Id. at 83. 272 S.E.2d 
at 821 (quoting syllabus point t. Stat-.' v. Davis. 52 W.V,1. 224. 43 S.F.. 99 {1902).). 
See abo Stak~ ,·. Brant. i61 \V,Va. 762,251 S.E .2d 901 (l979)(finding that level of 
intoxication so incapacimkJ dcfondant that giving of lirst-degrcc and st--cond•dcgree 
murder instrudion:-. v\as erroni:ous. but caulitming that 1.·asc prcsentl!d unique factual 
circLtmstam.:es not likdy lo arise again). 

Srat<! v .. Joseph. 214 W.\'a. 525. 590 S.1:.1d 7!8.(W. Va. 2003). 
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Thus. thb Court has mndl! it dear that evidence of voluntary intoxication is a possible 

defi:nse to a specific intent crime. such as mhlx:11 and malicious assault. Mr. Laishley admitted at 

the omnibus bearing tliat il was hi:. thought that "v,1luntarily into~ication is not a defense, but 

,A·hah!H.·r:· [p. I 16J. As such. f\.1r. Laishk) w..lmitkd under oath that he did not pursue a possible 

defense for his client. cnm tllClugh there was c\·idt>nce presented at trial as well as gathered on the 

night of the allt.>gc<l cvenb that the Petition-er was intoxicated. Mr. Luishlcy failed to investigate 

the possible Jcfonsc of diminbhcd cupadt~ and present it Lo the Court and jury. creating prejudice 

against the Pctitiont:r by pri:cluJing a slwngi:r argument lt.>r t11...: inclusion of the kss1."f included 

offenses. r-.1r. Laishh:y foik,J w Ct)n:mlt with ,Ul expert about the po~sihility of this defense and as 

such, no expc11 t~stimony \\as presented <'11 hchalf of lhe Petitioner at trial. rhc Petitioner asserts 

that had :\lr. Laishk) prcscm1..•J ~1 <liminishcJ capacit) <lclense an<l the jury w~ allowed to consider 

the lesser indude<l nJfonse~. thcrc is :1 reasonable likelihood that the outcome of the trial would 

have been di fferem. The Circuit Coun· s failure to reverse the Pi:titioncf s convictions based on 

this groun<l is irrc, ersibk crrnc 

~~ Tltt! Circuit Court Erred in Denl'im: Relie[llpon .. Grmmcl 6." oftlltt Petition for Writ of 
lfttheas Corm15·1 C1Jm11latit•,• Effect o[ Mttltiplt> Trial Errors. 

··Where the record of a crimin~l trial shnw:-. that the l.'.umulatin." dfecl of numerous errors 

committed duriug the trial preven1ed the <ld~ndunl from rCC'-'i\ ing a fair trial, his convietion should 

be set aside. l.!Ycn though ml) oni: of sul'h error:-. stan<ling alone would be harmless error." SyL Pt. 

12. S'tuk r. (,urhrh'. 461 S. E.lu 16}. 194 W.Va. 657 (W.Va .• 1995), citing Syl. Pt. 5, State v. 

Smith. l 9.3 S.E.2<l 550. 156 W. Va. 385 ( W. \'a .. l 97:2 ). ··In order to invoke th~ cumulative error 

doctrine. there must be: more Lhan hannlcss 1..·rror." Slate 1•. AkKinley. 764 S.E.2d 303~ 327, 234 

W.Va. 143. 167 (W.Va .. 2014). 
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The rccm<l in the kmt:r tribumll is dear that the Petitioner suffered from sever.ii multiple 

errors. These multi pk crmrs are adl!qua1dy prcS\.'Tllcd in the prccltding sections. Even if this Court 

Jinds that these errors, wh(;.·n tuken scparacdy. an: hannlcs:--. the Court has the authority to find that 

the cumulati\ e effect of thi:nt tak1..·n together. prevented the P~titioncr from receiving a fair trial. 

The cumulali\'c ;;fleet t)f th1:se i:n·on, ~hm\s that the Petitioner has been prejudiced in the 

um.lerlying criminal trial. and 1hercforc. his convictions should be overturned. 

VII. CONCLUSION A~O RF.LIEF IU'.QUESTF.D 

WI IEREl·ORE. for all the reasons set forth abow. the P.d.itioncr prays that this Honorable 

Court ren~rsc the lower court' s dccisio~ 10 rcm .. md thi~ matkr hack to the lower court for 

proci:edings consist...'nt wi1l1 that d..:cision: and to gr.ml ,m) and all further rdi~f that it deems 

neccssar). 
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