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IN. THE C.IRCUIT COUR'.1' OF .KJ\NJ.\ WHA CQUNTY1 WEST VIRGINIA 

vmGINIA CHAU, Administratrix of 
the Estttte of ANH KIM HO, 

PlaintUl', 

'V, 

AIR CAR.GO CARRIERS, LLC; 
UNITED PARCEL SERVICE, CO.; 
UPS AIRLINESi iNC.; and 
SHERIFF OF KANAWHA COUNTY, as 
Administl'lltor of tile EJfate qf 
JONATHAN PABLO ALVARADO, 

Defendants. 

ORDER DENYING MOTION TO INTERVENE 

Pending before the Court is a Motion tD.lnttr'V't.rJf QS of Right (Ued ()n Febl'U'at)I 10. 2021, 

by Praetorian Insqrance CPIUJiaoy ~ by counsel Don C.A. Parker; The MolioJJ seeks intervention es 

of right in this action pursuant to Rul~ 24(a)(2) of the West Virginia Rules of Civil Proc~dttte. 

Rule 24(11)(2) pl'Ovides as follows: 

(a) Inter1ention of Right. Upon tirne.ly application anyone shall be.permitted to 
intervene in an action: (1) when a statute of.this State confets. an unconditional right 
to intervene; or (2) when the applicant claims an interest relating to the• property or 
transaction whi~h is the• subject of the action and the applkantis so situated that 
the dispqs-itfon of the action may as a practical ma.tter impair or imp~~ the 
applicant's ability to protectthat interest, unless the applicant's interest is adequately 
represented by existing parties .. 

TI1c Supreme Court qf Appeals of W-est Vitgirtia has interpreted Rule 24{a)(2) ,as- permitting 

intervention as of right if ( 1) the motion is•·ti.J.nefy; {2) the applicant claims ah mterest in the. subject 

of the action; (3) disposition c,fthe action may impair or impe.de the ipplicant's ability to protect 

that interest;· and ( 4) the interest will not adeq\11lteJy be represented by existing parties. 1 

1 Sy!. Pt. 2, Staltsx rel; Ball;,, Cummhtg.r, 2.08 W. Vii,.393, 396, 540 S.E.2d 9.17, 920 (1999), 
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liere, Praetorian Jns:urancc Company in'1Jl'i:d Defendant Air Cargo· Caniets; LLC; at the 

time of the subject aircraft crash., l'ra(:toriim seeks to int.ervene 'in th,is action in ordefto litigate its 

own rights and obHgations utidec the insurance policy. The CoUt'l first notes ~at 'this exact i~u«; is 

currently pendmg in an action before a, Court of comp~,tent jurisdjction, On September. lS, 2020, . ' 

Praetorian hiswanoe Company filed a Dec/tlf,atory Judgmei1t Complaint fo the Circuit Court of 

~awha County. ·Tm:r aeticm. wa, given Civ.H ActiQ.n No .. 20 •. c-soo and assigned to the Comt-of 

the Honorable Tod J, Kaufman. The De't;lararory Judgment Complaint ''ttiqUests a deolar.ation of 

legal rights and responsibilities owed to Air Cargo Carrlers1 LLCt under A workers' <;iQtnpensation 

and employet's liability insurance wlicy 11W Pta~toriah provided. to Air Cl\rgo: Carnets." This 

requ,:st is clearly 'tlw same.as the request made to this Court in, the instant Motion to intervene., Toe 

Court thus CONCLUDES that Praetorian Insur,~ce is not entitled to interve.mi9n, as ofright 

because disposition of this a~tion wm not impair or im{'ede Prac::torlart'·s protectio~ of it$ irtterests-, 

u Praetorian may pr<it«:t that into10st t.M:Jugh ih¢ action b<,fore Judge ~ufinan, 

Pr:aetorian further arguc.(I that intervention is necessary becali~ both Air Cargo Carri~~ 

and the Plaintiff, Virginia Chau, have filed mQtions, tb dismiss the declan!tory judgment action. 

~o~ver, ,Pra¢torien also states that "Praetonah is confident tb~t Judge :KiliJmlall wlli deny Air 

Cargo's a.nd Ms. Cha11 1s 111crtion$." Regardless, the mere fact th~ motioos have be~n fileq :tq· 

dismiss Praetorian's de(:Jaratory judgment action is not sufficient to' eqtit;le, Pnl~torli!.n to 

intervention as of right.it) this Col1rl. Ag~in~ Praetorian Js able. to pr-0tect its. int~rests via the action 

currently pending before Judge Kaufman. 

Moreover, the Court CONCLUDES that Praetorian, Insurance Company fai}eq to tim~ly 

mo:vc to intervene. This. action was tiled on May 3, '20 f9,; removed iO the United States District 

Court for the $o~1hem Dimric,t ,of West Vitgfuia on Ji.me 13, 2019.; and remanded back to this 

Court on Febrwuy 12, 20'20. Nevertheless, Praetorian Insurance waited to :file i(s mo.lion to 
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intervene Wltil nearly a :fulJ year later,. on -Fobruary 10, 202 l. Praetorian argues that it filed. the 

declaratory judgment with a "reaso~ble e~pectat10.n;, ihat it would be petllif.tted to ti:ansfet ~d 

consolidate that actio~ with the instant action b~.fore ·t.lrls Court beoaus.e ('all .patties to both ·this 

matter imd the Declaratory- ltJdgment Action ha-d ·conse11.ted to such a itansfer,'' The C6tltt first 

notes that decision.s ru:e ma® by this Court regatdless of the. consent the. parties·' consent. 

Praetorian's expectation that it would be penni.lte4 to nan~fer and consoJidate the declaratott 

judgment 11ction ls of little value. If Praetorian betie-ved 1nat it needed to be lllade a- party to this 

action in order to protect its interests, Praetorian could have moved fo fotervene s.0011 after the 

action was filed jn May 2019, orat tl1e very latest, soon afte.- the action w_a~ ren:tJUided in February' 

2020. Inst~md, fraetorlan waited until September 15., 2020, to file the Declaratory Judgment Action 

~d :seemingly proceeded forward with .~ mistaken belief thllt the Court was bound to grant th~ 

motion to transfer ·aru;l consolidate becau~: th~ pa:r.ti~s bad. cons.ented. However, the Court 

contluded that ,th6 motion to t.ran:if~t ~nd coii:!olidate was untjJnely and thus order,ed tl}at it h:~ 

denied. Likewise, the Court CONCLUDES~ the Merion l(J Jmetvene a: o/Rightwaanottimcly 

field by Praetorian rnsura~e because this.action was ftlc:d ort May '3, 2019.and haabeeu pend1ng 

here uninterrupted since Febrwuy 121 2()20. 

Accor4ingly, the Court ORDERS that the Motion to Intervene czs of Rtghf be DEmm>, 

The Clei;k is DIRECTED to send a copy of tbls Otder De,rying M()tior, to]ntervene to .~I parties 

and cowisel of reconi. 

ENTERED 1his ~½ay Qf Pebruazy 2021. 

¥ ~ ~ jz~~v.ner 
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