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I. QUESTION PRESENTED

o :Whethe_r. the Circuit Court erred as a matter of law byrulinig‘ that wrongful de'ath ac_tions. _—

L E.agalnst'.nurSing. honles-,alleging' rnedical negligence ar.e’not subject to the onerear'statute of

N llmltatlons under the Medical Profess1onal Llablllty Act contrary to th1s Court’s holdlng in Gmy ».

o . ;: :"Mena, 218 W Va 564 625 S E.2d 326 (2005)1 that the MPLA is the remedy for “l1ab111ty for |

: -.:.damages resultlng from the death or 1n]ury of a person for a_nm_ based upon health care services A
’ r‘-rendered or which should have been rendered.” o

- IL STATEMENT OF THE CASE , _
K On May 15, 2020 the Respondent Klmberly Degler, as the duly Appomted Administratrix

| '.-‘-fo'r the- Estate--of :-]_acqulm_Lee Cowell, Deceased [“.Plalntlﬁ"-?], ﬁled-a cornplamt agamst t_he

- »A,"_Pet1t1oner Morgantown Operatlng Company LLC d/b/ a Morgantown Health and Rehab111tat10n.

. ‘:»Center [“Defendant”], alleg1ng that the decedent ]acquhn Lee Cowell [“Decedent”] died as a
o ?-re_su,lt of the Defendant’s rnedlcal -ne_gh_gence;z T he: .complalnt -.asserts »cla‘uns for' statutoryﬁ
- Violat-ions,ﬁne'gligenceiwrongful death; Vicarious liabllity,' and punitlye<damages.3 o

On August 10, 2020, the Defendant fileda motlon to dlsmlss notlng that the complalnt vyas :

- " not ﬁled W1th1n the one-year . statute of limitations under the Medlcal Professmnal L1ab111ty Act

' . _’(“MPLA”) 4 Spec1ﬁcally, the und1sputed history of th1s matter is as. follows

- 1Syl pt 4, Gray, supra (“[T]he West Virginia Legislature's deﬁmtlon of medlcal professional

L --hab-rllty, found in West V1rg1n1a Code § 55-7B-2(i) (2003) (Supp.2005), includes liability for damages

o - resulting from the death or injury of a person for any tort based upon health care services rendered or. wh1ch L

N o should have been rendered. ...”) (emphasis supplied).

~. 2 App. at 0003.
. 3 App. at 0002-0010.
~ 4 App.at 0018.



Ms. Cowell was admitted to Morgantown Health and Rehabilitation on Aprll 24,
© 2018, Compl at qq 5, 9. Plaintiff alleges that durlng her admission, Ms. Cowell ‘
.- suffered “from a pattern of poor care, neglect and abuse at the hands of
Morgantown Health and Rehabilitation Center” resultlng in the “development of
. an'unstageable pressure ulcer.” Id. at 11. On June 17, 2018, Plaintiff claims Ms.
“"Cowell was transferred from Defendant’s fac111ty to the Emergency Department at
' ‘Ruby Memotial Hospital where the decubitus ulcer was documented. Id. at q 14.
Ms Cowell d1ed one week later on June 25,2018, accordlng to Plaintiff. Id

. Recogmzmg that her clauns were subject to the West V1rg1n1a Medical Professional
+ - Liability Act (“MPLA”), Plaintiff sent her “Notice of Claim and Screenmg
- Certificate of Merit” on ]anuary 29, 2020 - 1 year, 7 months, and 4 days after Ms.
Cowell’s death. Exhibit A. Morgantown Health and RehablhtatJon received the
" Notice of Claimand Certificate of Merit on February 5,.2020: Id. Plaintiff then filed .
~ her Complaint on May 15, 2020 lyear, 10 months, and 28 days after Ms. Cowell’s
- discharge from Defendant s fac111ty, and 1 year, 10 months, and 20 days after her

‘ death
_ aPlaintiﬁ? did not serve her Notice of Claim and Certificate of Merit within the one-
. year statute of l1m1tat10ns set out in the MPLA nor did she commence her suit
. within the one-year statute of limitations. Further, no tolllng prov1s10n applles to
o Plamtrff’s claims. As a result, they must be dismissed. 5o :
In her four-page response to the motion to dismiss, the Plaintiff did not contest that her

- sultwas ﬁled more than one year after the Decedent’s death. ,Instead, she argued that this Court

o heldin' Mz'_llér ». Romero® that “the statute of limitations for a Wrongful death claim is, and always.

e has?'lbeen,vtwo -years,_;and isnot supplanted-by the MPLA’s fone-year-statute of llmitations for

- _’finjury?'claims against nursing homes.”” Inreply, the Defendant noted as follows: .

- Plaintiff points to the Miller Court’s statement that, “Nothln'glln W.Va. Code'§' 55—

. 7B-4, which sets forth the limitations for actions brought for ‘Health care injuries,’
= .prov1des for cifcumstances 1nvolv1ng death cases, although both . “1n]ury -and
*"“death” are discussed throughout the rest of the Act...” Id. While that was the
'case in 1991, it is no longer the case today. In 2003; the Leg151ature added a new

s App 0019.

- S Miller . Romero, 186 W. Va. 523, 413 S.E.2d 178 (1991), overruled bmedshaw n Soulsby, 210 W
Va 682 558 S.E:2d 681 (2001)

’ 7App 0057.



definition of “medical injury” to the MPLA. See 2003 West Virginia Laws Ch. 147
(H.B. 2122) .. Slnce that time, “medical injury” has been defined as “injury o
. deathtoa patient arising or resulting from the rendering or failure to render. health
~ care.” Therefore; the limited discussion set forth in Miller regarding the MPLA is
.- inapplicable, not instructive, and provides no precedential value to this matter.

‘Furthermore, in the decades that have passed since-the Mz'ller decision, the
Legislature has continuéd to amend the MPLA on several occasions to-provide
~ specific nursing horne litigation reform, and the Supreme Court of Appeals of West
o Vlrgmla has continually recognized that the MPLA is the exclusive remedy for cases .
- arising out medical neghgence See Gray v. Mena, 218 W. Va. 564, 625 S.E.2d 326 = . -
-(2005)(holding ‘the MPLA. is’ the -exclusive remedy for “hablllty for: damages
'resultmg from the death or injury of a person for any tort based upon health care
services rendered or which should have been rendered. ”) The applicable statute of
limitations for medical- neghgence clalms against nursing homes. was one such
amendment

A cause of action for injury to a person alleging medical
profess1ona1 liability against a nursing- home," assisted living

- facility, their related entities or-employees ora distinct part of an

~ .acute care hospital prov1d1ng intermediate care or skilled nursmg
care or its-employees arises as of the date of injury, except as
‘provided in- subsection (c) of this section, and. must -be
.~ commenced within one year of the date of such injury, or within-

- one year of the date’ when such person: dlscovers, or with the -
~ exercise of reasonable diligence; should have discovered such
 injury; whichever last occurs: Provided, That in no event shall .
any such action be commenced more than ten years after the date

of i 1n]ury

W. Va Code § 55-7B- 4 (2017).8-
. In other words, it is undlsputed that the MLPA was amended after Miller to expand the :

. .deﬁnlt-lon of .“medlcal injury” to include both “injury or death” and- to prov1de a smgle one-year

h :- statute of llmltatlons for suits agamst nursing homes alleging that medlcal negligence caused e1ther

1n]ury or death or both

~.-" 2 App. 0070-0071.



.Following, a hearing on the Defendant’s motion to dismiss, the Plaintiﬁ' submitted a.. -

- pno:poaed -ol'der that abandoned her argument that the issue is ‘contr:olled by-Millér P, Romeforﬁz
_ -f»Instead the Plamtlff made two different. arguments

Fzrst the Plalntlﬁ' cited Miller ». Romero,10 Bmdshaw . Soulsby,“ and Mack- Emns D. Hzlltop

‘ ﬁi'Healthmre Center, Inc.,*? for the proposition that, “the West V1rg1n1a Supreme Court of Appeals

' -v-[has] recogmzed the distinction between a personal. 1n)ury case 1nvolv1ng alleged med1cal

o malpractlce and a wrongful death clalm involving alléged medical malpracnce as it relates to the _

. statute of limitations.” Based on this “distinction,” the Plain_tiff_ 'argued_'that___“the_ MPLA and -

' : th‘e_lNest Virginia Wrongful_Death Statute work in cone‘ert with each dther and that When a-medical-
o '-:ne-gl,igenee" elaim »sounds: in wrongful death, the MPLA will'*_c::ont‘rol pre_-s_uit not_iﬁcatibn
e requlrements, such as a notice of .claim, and SCreening.eertiﬁCate of merit', l)ut _th_e _Wfpngful Death
: ::St;at’ute will eqntrOI 3the-statute of limﬂitat—ions. »14
- Second the- Plaintiﬁ; made the' following statut'bfy'constructien argument: '

- Ifm fact the legislature 1ntended to supplant the two-year statute of llmltanons for
-+ a-wrongful death action, this Court believes the legislature would have inserted the
- word death into this statute. They did not Therefore; the rules of statutory
. construct1on dictate that this Court must not read into the statute that which it does
' notsay.-Again, the West Virginia Supreme Court of Appeals has consistently found
that « [w]here the language -of a statue is clear and without ambiguity the plam
meaning is to be accepted without resorting to the rules of i 1nterpretat10n ” Syl Pt.
.2, State ». Elder 165 S.E. 2d 108 (W. Va. 1968)

" 2 App. 0075.
- ) -v__1° leler, supra .
oo Bradshaw . Soulsby, 210 W. Va. 682, 558 S.E.2d 681 (2001)
2 Mack- Emm‘ v. Hilltop Healthcare Ctr., Inc., 226 W. Va. 257, 700 S.E.2d 317 (2010)
o App 0077.
o Id.



The Court finds that inasmuch as the legislature has had opportunities in the past
. toamend the statute of limitations contained in W. Va. Code § 55-7B-4(b) to include
.~ wrongful death actions, and inasmuch as the legislature has never included the word
. death in this specific section of the code, this Court: believes that the legislature
~ - must have intended for the statute of limitations in all wrongful death actions, -
- '1nclud1ng wrongful death actions involving claims of medical negl1gence, to be a
L two-year statute of limitations, pursuantto W. Va. Code § 55-7- 6.5

N .Regardlng the-Plamuﬁ" s first argument, the Defendant-ﬁled ;an‘objec_t_ion’to ’the’Plai:ntiﬁ'?s, '
proposed order statlng as follows .

s The sectlon of the MLPA governing the t1me Wlthln wh1ch suit must be ﬁled is
entltled ‘fLIMITATION OF ACTIONS” 1n the plural. W Va. Code § 55-7B-4.

. Relative to the penod of hmltanons which apply to any claim for medlcal negl1gence
' resultmg in either personal injury or death, the MPLA prov1des

A cause of actlon for m]ggy to a person allegmg medlcal. o

_faclllty, their related entltles or. employees or a dlstmct part of -

 an acute care hospltal prov1dmg intermediate care or skilled
- nursing care or its'employees arises as of the date of inj

except as provided in subsection (c) of this section, and must be' o
commenced within one year of the date of such injury, or within -

one year of the date when such person discovers, or with the exercise

of reasonable: d111gence, should have dlscovered such injury, -

whlchever last occurs: Provided, That in no event shall any such

action be commenced meore than ten. years after the date of 1n]ury

W, Va Code § 55-7B- 4(b) (emphas1s supphed)
: _Relatwe to such causes of action, the Leglslature has provided:

. “Medical professional hab111ty _means any l1ab111ty for damages '
. resultmg from the death or: injury c of a person for any tort or breach -
. of contract based on health care services rendered, or which should

~ have been rendered, by a health care provider or health care facility

to a patient. It also means other claims that may . be
COntemporaneous to or related to the alleged. tort or. breach of
contract or otherwise provided, all in the context of rendering health
‘cdre services.

© 715 App. 0078.



' . W.Va. Code § 55-7B-2(i) (emphasis supplied).

To avoid the plain language of the statute prov1d1ng for one form of action for
med1ca1 professmnal 11ab111ty re_sultl_ng in injury or d_eat_h the proposed Order

e states:

For instance; in Mack-Evans-v. Hilltop Healthcare Center, Inc., 700
S.E.2d 317 (W. Va. 2010), the West Virginia Supreme Court of
Appeals analyzed the statute of limitations on a medical malpractice .
claim and a wrongful death claim. In Mack-Evans, which was a
medical malpractice and wrongful death case, the Supteme Court:
found “the statute of limitations began to run on the -wrongful death
claim on the date of Ms. Mack’s death . . .” Id."at.324. Here, like.

Mack- Emns, the Plaintiff alleges Ms. Cowell’s wrongf_u! deat_h. ’
was caused by medlcal negligence. -

 Orderatq11.
" First,-as noted, the Legislature has provided that all claims alleging medical

neghgence, Whether for personal injury or death, are covered by the MPLA. See -
also Gray ». Mena, 218 W.Va. 564, 625 S.E.2d 326 (2005)(hold1ng the MPLA is the

T _exclusive remedy for “llablhty for damages resultmg from the death or injury ofa
+ person for any tort based upon health care services rendered or ~which should have -

' been rendered”).

‘Second, the only holdmg in Mack-Evans has nothlng to do w1th the penod of .
limitations for wrongful death actions under the MPLA, but was set forth in
Syllabus Point 5 as follows:

The statute of llmltatlons for a personal i injury clalm brought under
the authonty of W. Va. Code § 55-7-8a(c) (1959) (RepL.Vol. 2008)_ a
 is tolled during the period of a mental disability as defined by W. Va. -
Code § 55-2-15 (1923) (Repl:Vol. 2008) In the event'the: 1n]ured
- person dies before the ‘mental disability ends, the statute  of
limitations beglns torunon the date of the 1n]ured person 's death

‘Indeed, the Court expressly stated, “The circuit court found and the partles do n_ot
dispute, that a two-year statute of limitations applied to- both causes of action.”

. Mack-Evans, supra at 261, 700 S.E.2d at 321 (footnote omitted).



Aeco'rdingly, the proposed Order misrepresents the holding in Mack-Evans, where
. .the applicable statute of limitations was the same under both the MPLA and
.- wrongful death statute.®

'Regarding the Plaintiff’s statutory argument, the. Defendant noted-

“The proposed Order states, _“Th1s Court believes that the MPLA and the West
Vlrglma Wrongful Death Statute work in concert with each other and that when a
. medical negligence claim sounds in wrongful death, the MPLA will control pre-suit
- notification requirements, such as a notice of clalm and screening certificate of

- merit, but the Wrongful Death Statute will control-the statute of llnutatlons,” o

* - .Order at 9.10, but the: Leglslature s definition of “medical profess1onal llablllty” :
" includes exp11c1t1y “habihty for damages resultlng from the death or injury of a
person for any tort or breach of contract based on health care services rendered, or .
~ which should have been rendered, by a health care provider or health care facility
.. toapatient.” W. Va. Code § 55-7B-2(i) (emphasis added), and there is absolutely
- nothing in the MLPA indicating that the Legislature intended to exclude wrongful
death actions, which seek “damages resultlng from the death ... of a person for any
tort ... based on health care services rendered; or whlch should have been

rendered > from the period of limitations period provided in t_he MLP_A

- The proposed Order states, “If in fact the legislature intended to supplant the two-

- year statute of limitations for a wrongful death action, this Court believes the

. legislature would have inserted-the word death into th1s statute.’ They did not,”

- " Order at q 14, but as noted herein the Legislature- repeatedly 1nserted the term
_-“wrongful death” throughout the MPLA.Y7' :

. _'Lastly, the Defendant noted that the proposed order is contrary to -thisCourt’s recent.
deoision in Decm ». Gordinho:

" Finally, and most importantly, the Plaintiff’s proposed Order conflicts with the
. Court’s decision in Dear ». Gordinho, No. 18-0642, 2019 WL 5289914 (W. Va. Oct
.- 18; 2019) (memorandum)

o In Dean, asin this case, the patient died, and the admlnlstratnx of her estate brought

*_ actions for personal injury and neghgence The suit was filed within two years of

~ thedecedent’s death, but not within two years of the patient’s last injury. Affirming

the award of summary judgment to the defendant health care providers, the Court

. turned its decision on the MLPA’s use of the term “injury” relative to the period
- _of limitations: :

§ _16 App 0083. _
sy App 0081.and 0084.



West Virginia Code § 55-7B-4 requires a plaintiff to file-a medical -
negligence action within two years of the date of injury, unless an.
exception-applies. Petitioner filed this action on June 28, 2016, thirty
months after Dr. Gordlnho last’ treated decedent, and th1rty-four
* " months after the: nurse practltloner at AMS- treated her. Clearly, -

both time periods are outside the two-year statute- of limitations
found in the MPLA. Further, petitioner never argued that any

- exception to West V1rg1ma Code § 55-7B-4 applies. Accordingly, the
circuit court did not err in finding that the MPLA's two-year statute
of limitations barred petitioner’s claims against respondents.

- “injury” in this ‘case was decedent’ s death.” However, in
petitioner's ‘complaint, -she clearly alleged that Dr. -Gordinho

negligently injured decedent beginning at his first appomtrnent with -

" decedént on August 15, 2013, and ending with the last appointment =
on Decemiber 11, 2013. Importantly, the complaint alse alleged that -
Dr. Aksoy was neghgent on September 11, 2014, when he prescribed -

. decedent hydrocodone shortly before deced_ent s death..

Dean, supra at *3-4 (emphas1s supplied).

' Thls using the term “1n]ury” in the MPLA to reference Wrongful death actions
. relative toits penod of limitations provisions ewscerates the followmg paragraph in
" the Plalntlﬁ" s proposed Order: - :

The Court has also reviewed W.Va. Code-§ 55-7B-4(b) as it relates

to nursing home injury cases, and as relied upon by the Defendant in -

its Motion to Dismiss, and Would note that the legislature repeatedly -~
uses: the term ¢ ‘injury” throughout this’ paragraph and notably,_
never 1nc1udes the Word death -

s Order at ‘{[ 13.18
_rIn':res.,poﬁns'e :to the Defendant’s objections to 'the{PIainﬁﬁf’ s'propose'd order, she addressed

o _' both the precedential and statutory construction issues.

© 18 App. 0084-0085.



Regarding the fact that the precedents relied upon by the Plaintiff conflict with Gray ». -
L Me_fl:a; the Plaintiff did not-mention it, but stated:

- [The Defendant apparently misunderstands the Plaintiff’s purpose for. pointing
~“out cases such as Mack-Evans v. Hilltop Healthcare, 700 S.E.2d 317 (W. Va. 2010),
- “Miller v: Romero, 413 S.E.2d 178 (W. Va. 1991), and Bradshaw v. Soulsky, 558 S.E.2d
681 (W.Va. 2001) These cases are all instances where the West Virginia Supreme :
. .Court. of Appeals was analyzing both the statute.of limitations for a medical
* _professional liability claim 474 for a wrongful death claim. That is, these cases
plainly illustrate that there are separate and distinct statutes of limitatiens for i injury
- claims’ falling under the MPLA and death cla1ms falhng under the wrongful death
. act® _ _

Of course, this is incorrect as (1) the MLPA was amended after Miller-to expand the -
o deﬁnition of “medical injurj” to include both “injurf or death” and to.,protride,a single one-year
: i :‘st'at_jute: of limitations for suits against nu'rsing_'hornes all_eging_that rned‘ical- negligence caused either

1n]ury or death, or both; (2) the only holding in Mack-Evans had nething to do with'the period of

L : : lilnitation-s'fqr wrongful death actions under the MPLA, but involved‘ the tolling of statutes: of

_ '_ limitation due to rnen_t'al,disability; and (3) not only did this Court’s opinion in Bradshaw never
. | reference the MPLA or decide which period of limitations applies to v:vro'ngful death suits arising
o _ifrorn alleged rnedical negligence, but it overruled Miller as follows:

' After a careful readlng of Miller ». Romero, it is clear the case is 1nternally
S contradlctory and fundamentally flawed in its reasoning. On the one hand, the case .-
" holds that "the Tight to sue for a wrongful death is'created purely by statute" and
therefore, the Wrongful death statutes cannot be 1nterpreted under the common law
. toinclude any equitable tolhng provision. But on the other hand, the case holds that
- it would be "contrary to both the remedial purpose of this statute and the public
~_policy of this State” to allow a tortfeasor to avoid a wrongful death action through
- fraud, mlsrepresentatlon or concealment and therefore interprets the wrongful
death statutes to include an equitable, common law tolling provision. These
opposing positions are inconsistent either the statute of limitation in wrongful death
'~ _actiomns can, of it cannot, be construed to include an equitable; ¢ commorn law tolling
provision. Miller v. Romero takes both positions.

- 19 App. 0084.



.~ We must therefore examine the statute of limitation for a Wrongful death -action |
_ contained within W. Va. Code, 55-7-6(d) in light of the standard rules of statutory
. - interpretation...

-+ Examining our wrongful death statutes, we find no clear statutory prohibition to the
. "application of the discovery rule to W. Va Code, 55-7-6(d). We therefore conclude
" that the dlscovery rule; as set forth in Gasther v. szy Hospzml supra, applies to
actions arising under the wrongful death act. To the extent that leler v. Romero,
supra, conflicts with. th1s holdmg, itis overruled.?° '

Regarding the issue of statut_or'y construction, the _Plain'tiﬁ’ ar'gued:r ,

- Further, the term “medical injury” is used throughout theact in the following
sections:  §§ 55- 7B-6; 55-7B-7; 55-7B- 8; 55-7B-9; 55-7B-9a, (See Exhibit C) but .

o 1nterest1ngly, is not used in § 55-7B-2- [s1c]21 which spec1ﬁca11y deals with the

~-. . statute of limitations, thus suggesting that the legislature purposefully intended for

§ 55-7B-2 [sic] to. only apply. to “injury claims alleging. medical- profess1onal
liability.” If the leglslature intended this subsection to apply to both i 1n]ury and
death, all it had to do was use the term ¢ med1ca1 1n]ury, orthe term-“medical -

o profess1ona1 11ab111ty action.”?2 It did neither. . | : L

The West Virginia'Wrongful Death Statute is very specific and very clear on the
- issue of what statute of hmltatlons applies i ina wrongful death case. W. Va. Code §
55-7- 6(d) states:

Every such actlon shall be commenced Wlthln two years after the
- death of such deceased person, subject to the provisions of section .
eighteen, article two, chapter fifty-five. '

3 The West Virginia Wrongful Death Statute clearly states every. such actlon shall be

' commenced within two years. Not some actions, but every Wrongful death action.

The case before the Court is undisputedly a wrongful death actlon and therefore,
the two-year statute of limitations applies.?® -~

o - Of course, this igno_res the rules of statutory construction that_related _statﬁtes_mus_t:be read

. in pari 'mareria_ and that they be interpreted to_»effeet’uate legis_la‘tive in_tent,:and itis clear that the -

| . Brad_shaw, supraat 558 S.E.2dat
2 This is the wrong statute. W. Va. Code § 55-7B-4 is the correct statute.
:2? There is no such term under the MPLA.
- B App. 0095.
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- :‘Leglslature intended all provisions of the MPLA to apply to both injury and death claims arlsmg

= from med1ca1 neghgence, which is why this Court held in Gray ». Mena that the MPLA is the

o .-:exclus1ve remedy for “liability for damages resulting from the _d_eath or injury of a person for any

- tort hased upon health care services rendered or which should have be‘en rendered.”
R Finally, regarding Dean ». Gordinho, the Plaintiff argued:”

- As can bee [sic] seen from a reading of the Dean case, the facts of the case at hand
are in stark contrast. In the present case; Jacqulin Cowell was admitted to
Defendant s facility on April 24, 2018 with no decubitus ulcer. By June 17, 2018,
she had to be transported to Ruby Memorial Hospital due to an unstageable
decubitus ulcer. A mere eight days after her admission to Ruby Memorial Hospital,
v]acquhn Lee Cowell passed away on Jurie 25, 2018. Ms. Cowell’s cause of death was

* sepsis and osteomyelitis. In this case, there are no intervening causes which would
prevent the Plaintiff from bringing 2 wrongful death action against the Defendant.?*

- Of course, this is completely beside the point. The Defendant did not cite Dean for the

o :_proposmon that there was some intervening cause that prevented the P1a1nt1ff from brlnglng her

i wrongful death clalm within the apphcable period of llmltatlons under the MPLA Rather, in Decm,
ﬁf'thl'suCourt,apphed the term “injury” under the MLPA to 1nc1ude “medical injury” which

o ."_evi'sceratesb the Plaintiﬁ" s argument that the Legislature intended the term “injury” in the MLPA -

| to be somethlng dlfferent that ¢ medical injury” in the same MPLA o

And, that perhaps is the greatest absurdlty in the Plalntlff’ s argument ie., that the

L } Leglslature did not intend its use of term “1n]ury” under the MPLA to 1nc1ude “medlcal 1n1ury,

a : -_-but_ rn_eant the term ¢ 1n]ury, whlch it did not deﬁne in the MLPA to mean somethlng dlﬂ'erent '

R Despite’thls, the Circuit Court entered the Plaintiff’s proposed order on ‘Octcber 29, 2020,

" denying the Defendant’s motion to dismiss.2’ Because the refusal to-dismiss the Plaintiff’s suit for

© 2 App. 0097.
'~ 2 App. 0125.
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o ;r'nedical negligence is clearly wrong as a matter of law, the Defendant requests thls Court to issue -
. a rnIe~in prohibition overturning the Circuit Court’s ruling and holding that wrongful death actidns_
- ) _:egainst -nursing homes a’ﬂeging medical negligence are _su’bject» to.the one-year statute of limitations N
' set forth in the Medical Professional Liability Act. | | |
. II1. SUMMARY OF ARGUMENT
Asthe MPLA states, “A cause of action for injury to aj-persnn 'alleging‘medi_(:a'l_ prqfessional L
dlia.b'illity» -agninst a nursing home ... must be commenced within one year of the date ef' s_ueh 1n]ury,
or n}'ithin _’Qne, _year of the date when snch person discovers, or With the exercise of reasqnahle

diligence, should have discovered such injury, whichever last occurs;” defines “medical injury”

as ‘iinjurj.or death to a patient arising or resulting from the rendering or failure to render health

- _care, and deﬁnes ‘medical professmnal liability” as “any 11ab111ty for damages resultlng from the -

. -death' or injur.y-of a person for any tort or breach-of contract based on he_alth care services rendered, '
-~ or which should have been rendered, by a health care provider or health carefacility to a patient,”
c and as :thistonrt held in Gra_y v. Mena, 218 W.Va. 564, 625 'S;E.2d_232-6' (2005) that the MPLA is

the ’echusive remedy for “liability for damages resulting from the death or injury of a person for -

any ’_t6rt‘ based upon health care services rendered or which should have been rendered,” the

: ,E'C-ir'c'uit' erred, as a matter of law, in applying the two-year period of -limitations under the wrongful
--;death statute 1nstead of the one-year perlod of limitations under the MLPA | |

,- } IV STATEMENT REGARDING ORAL ARGUMENT AND DECISION
- As the narrow issue in this case is one of first impression and its resolution is Qf fundamental o

o impnrtance,-dral argument under R. App. P. 20 is appropriate.

12



V. ARGUMENT

A, i - THE AWARD OF A WRIT OF PROHIBITION IS APPROPRIATE UNDER THE STANDARDS
: ,ESTABLISHED BY THIS COURT

1. The Standard for a Wit of Prohibition

“The writ of prohibition shall lie as a matter of right in all caees of usurpation and abuse of

- pov:_s;e’r, _when'the inferior court has no iurisdiction of the subjecf—maffer in controversy, of, ilaviﬁg-
_' such jili-'isdi_et_i_o'n, e-xceeds‘ its l_egi-ti_-lr_lat_e.pojw_er's-.”26 In this case, th'e Circuit Court has erred, as a
N matter of .lav'gr-, by refusing to apply the one-year period of limitations under the MPLA, and as the .

- PlaintifP’s claims are time-barred, the Circuit Court lacks subject matter jurisdiction.

This Court has held that prohibition is appropriate to correct. “sﬁbstantial; ciear-_cut, legdl_ L

o effbjrs_ plainly in contravention of a clear statutory, constitutional, o1_r: cotho_n_ law manddte Whic}d
- may be resolved independently 'of any disputed facts and enly'in' ees_es where there is a high
- prdddbility-fhet the trial will be cdmpletely reversed if the errot i n()t..cdrreeted'in 'adx./ance,”27 and o

| -:fhe::Cireuit Court’s ruling involves a contravention of a clear statutory mandate which m‘a)-r be
S _res’dl_ved-independently of any disputed facts where tﬁere-is faiﬁgh 'pfobability that fhe trial will be -

L eqinp_leteljreversed if the error in applying the wrong period of 'li'rn_itatiqns is not eprrec'tedliﬁ

o -_ :‘aidvé;‘n,ce.i _MoreoVer,_ in Syllabus Point 4 of State ex rel. Hoover . Berger,”® this Court held: -

In determlmng whether to entertain and issue the writ of prohlbltlon for cases not
- involving an-absence of ]urlsdlctlon but only ‘where it is claimed that the lower
trlbunal exceeded its legitimate powers, this Court will examine five factors: (1)

% W. Va. Code § 53-1- 1; see-also syl. pt. 1, in part Crawford v. Ta_ylor, 138 W. Va. 207 75 S.E.2d
-370° (1953) (purpose of writ of prohlbltlon is “to restrain inferior courts from proceeding in causes over
- which they have no jurisdiction, or, in which, having jurisdiction, they are exceeding their legltlmate

- _ powers”)

#7 Syl. pt. 1, in part, Hinkle ». Black, 164 W. Va. 112, 262 S.E.2d 744 (1979), superseded on other

e grounds as: stated i State ex rel. Thornhill Grp., Inc. ». ng, 233 W. Va. 564 759 S:E.2d 795 (2014)

28 Szfate ex rel. Hoover v. Berger,199 W. Va. 12, 483 S.E.2d 12 (1996).
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whether the party seeking the writ has no other adequate means, such as direct

'appeal to obtain the desired relief; (2) whether the petitioner will be damaged or
prejudiced in a way that is not correctable on appeal; (3) whether the lower -

tribunal’s order is clearly erroneous as a matter of law; (4) ‘whether the lower
tribunal’s order is an oft repeated error or manifests persistent disregard for either

~ procedural or substantive law; and (5) whether the lower tribunal's order raises new

" and important problems or issues of law of first impression. These factors are

- general guidelines that serve as a useful starting point for determining whether a

' 'd1scret10nary writ of prohibition should issue. Although all five factors need not be

. satisfied, it is clear that the third factor, the existence of clear error as a matter of

. law, should be given substantlal welght

Here, where the Défend_ant has no other means, sﬁch as a direct appeal, to_obtain the

S téquésted r’e‘lief;-'the' Defendant will be damiaged in a way by the time and expense in defending a

* time-barred case that is not correctable on appeal; the Circuit Court’s order is clearly erroneous as -
g matter of law; the Defendant is unaware of any other court that has refused to apply_the MPLA’s
. period of limitations in a wrongful death case arising from a claiim of medical negligence; and the .-

B : -harr'ov_v quéétiori of which period of limitations applies to a Wfongﬂll death action under the MPLA,

" “a'writ of prohibition is appropriate.

.. 2. This Court’s Application of the Prohibition Standards in Similar Cases
This Court has not infrequently_ issued writs of prohibition in cases where trial courts have
' failed to dismiss cases barred by applicable statutes of limitation.? ‘Likewise, in this case, a writ of

5 pfOlIlibifion:i:s appropriate where all the Plaintiff’s claims are time-barred.

: . See State ex rel. Gallagher Bassett Servs., Inc. v. Webster, 242 W. Va. 88, 829 S.E.2d 290 (2019)
- (granting writ of prohibition as claims barred by applicable statute of limitations); Lewss v: Municipality of -
Masontown, 241 W. Va. 166, 820 S.E.2d 612 (2018) (reversing circuit court denial of petition for writ of

- prohibition arisinig from proceedmg determined to be time-barred); Staze ex rel. Monongahela Power Co. ».

- Fox;227W. Va. 531, 711'S.E.2d 601 (2011) (granting writ of prohibition as claims barred by- applicable statute
- of hmltatlons) Preiser v. MacQueen, 177 W. Va. 273, 352 S.E.2d 22 (1985) (granting writ of prohibition as
claims were time-barred); see also State ex rel. Camden Clark Mem'l Hosp. v. Hill, 205 W. Va. 236,517 S.E.2d
469 (1999) (granting writ of prohibition where complaint barred by failure to serve within apphcable period -
. under the rules); State ex rel. Johnson v. Zakaib, 184 W. Va. 346, 400 S.E.2d 590 (1990) (granting writ of
R proh1b1tlon for prosecution barred by speedy trial rule); Arlan sDep,tStore of Huntington, Inc. v. Conaty,162 = -
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- B.. THE CIRCUIT COURT ERRED AS A MATTER OF LAW BY RULING THAT WRONGFUL. -

: DEATH ACTIONS AGAINST NURSING HOMES ALLEGING MEDICAL NEGLIGENCE ARE =

'_i " NOT SUBJECT TO THE ONE-YEAR STATUTE OF LIMITATIONS UNDER THE MEDICAL
* PROFESSIONAL LIABILITY ACT CONTRARY TO THIS COURT’S HOLDING IN GRAY V.-
. MENA4, 218 W.VA. 564, 625 S.E.2D 326 (2005) THAT THE MPLA IS THE REMEDY FOR
s« LIABILITY FOR DAMAGES RESULTING FROM THE DEATH OR INJURY OF A PERSON FOR
ANy TORT BASED UPON HEALTH CARE SERVICES RENDERED OR WHICH SHOULD
HAVE BEEN RENDERED.”
1. . The Applicable Rules of Statutory Construction -
* The core of the VCir'c1_1it Court’s legal error in this case Wés :to'disregard _the rules for
 statutory construction.
“The primary object in construing a statute is to ascer_téin and give effect to the intent of -
- the Legislature.”® “Where the language of a statute is clear and without ambiguity the plain
. meaning is to-be accepted without resorting to the rules of interprefation. 31 «A cardinal rule of
o ,::sta:._tlitory construction iS'that significance and effect must, if possible, be given to every seétion_, g
- clause, word or part of the statute.”3? “Itis not for this Court arbitrarily to read into a statute that
which it does not say. Just as courts are not to eliminate through judicial interpretation words that -
" were purposely included, weare obliged not to add to statutes._something the Legislati;r_e purposely -
" omitted.”® To the extent that it is argued that statutory language is ambiguous, “Absent

: 'expl.i'catoryrlegislat-ive history... this Court is obligated to consider the oVerarChing-des’ign of the. §

o .'W Va. 893, 253 S.E.2d 522 (1979) (granting writ of prohlbltlon where party failed to comply with time - V,
- f'hm1tat10ns governing reinstatement motion).

30 Syl. pt 1, Smith v. State Workmén's Comp. Comm'r, 159 w. Va 108,219 S.E.2d: 361 (1975).
% Syl. pt. 2, State ». Elder, 152 W. Va. 571, 165 S.E.2d 108 (1968); see also Syl. pt. 5, State ». Gen. -

o :Damel Morgan Post No 548, V.F.W.,144 W. Va. 137, 107 S.E.2d 353 (1959) (“When a statute is clear and

unamblguous and the legislative i 1ntent is plain, the statute should not be interpreted by the courts, and-in - R

o ’_such case it is the duty of the courts not to. construe but to apply the statute.”).

32 Syl pt. 3, Meadows ». Wal Mart Stores, Inc., 207 W.Va. 203,530 S.E.2d 676 (1999)
3 Syl pt. 11, Brooke B. v. Ray, 230 W. Va. 355, 738 S.E.2d 21 (2013).
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.'Statdte.,”# Moreover, “Statutes which relate to the same subject matter should be read and.
s éppfied together so that the Legislature's intention can be gathered from the whole of the
: .;_eneetment_s.-”?-"._ “A statute is enacted as a whole with a general purpose;and intent, and each part

' :shddid‘be_ considered in connection with every other part to produce a harrnonious'w_hele. Werds_

: “and clauses should be given a meaning which harmonizes with the subject matter and the general
e :.ppr:p'ose of the statute. The_general intention is the key to the whqie and the interpretation of the . -
| whole controls the interpretation of its parts.”*¢ Accordingly, -“_A_‘ Statdte should be so read and

: -:appl:ied as tcj make it accord with the spirit, purpo_ses and objects ef'the general system of law of

- whieh itis intended to form a part; it'being presumed that'tﬁe legisletbrs who drafted and passed

' »it-v;v:er.e férrriliar with all existing law, applicable to the subject-matter, Whether constitutional,'
o Stetptory or common, and intended the statute to harmonize,compietely_with the same and aid in

- theeffectuation of the general purpose and design thereof, if its terms are consistent therewith.”*

- Lo Smte v. Fuller, 239 W. Va. 203 208, 800 S.E.2d 241, 246 (2017) (quotmg State ex rel. McGraw ».
'_ScottRunyan Pontiac-Buick, Inc., 194 W. Va 770, 777, 461 S.E. 2d 516, 523 (1995)).

¥ Syl pt. 3, Smith v. State Workmen's Comp. Comm'r, supra; see also Syl. pt. 5, Fruehauf Co;p v

o Huntmgton Moving & Storage Co.,159 W. Va. 14, 217 S.E.2d 907 (1975) (“Statutes which relate to the same

~ -persons or things, or to the same class of persons or things, or statutes which have a common purpose will
be regarded in Pari materia to assure recognition and 1mplementat10n of the legislative intent. Accordingly,

* . a court should not limit its consideration to any single part, provision, section, sentence, phrase or word,

. but rather review the act or statute in its entirety to ascertain legislative intent properly ”), Syl. Pt. 3, State
ex rel Gramy ». Sims, 144 W. Va. 72, 105 S.E.2d 886 (1958) (“Statutes in pari materia must be construed
ntogether and the leglslatlve intention, as gathered from the whole of the enactments, must be glven effect.”).

, % Syl pt. 1, State ex rel. Holbert v. Robinson, 134 W. Va. 524, 59 S.E. 2d 884 (1950); see also Syl pt-
"2, Sinithv. State Worlemen 's Comp. Com'r, supra (“In ascertaining leglslat1ve intent, effect must be givento
" each part of the statute and to the statute as a whole so as to accomplish the general purpose of the
. leglslatlon ”)

7 Syl pt 5, State v. Snyder, 64 W. Va. 659, 63 S.E. 385 (1908).
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Where two statutes “govern a particular scenario, one being specific and one being general, -

g 'the"speciﬁc provision prevails.”3® Relatedly, where there is any alleged conflict between two -

E .statutes, ‘this Court “resolve[s] such tension in favor of the 1 more recent and spec1ﬁc statute.”® -
R That is because this Court generally follows the black-letter pnnc1ple that “effect should always
- be given to the latest ... expression of the legislative will ....” 40
Here, cbnsidering the language of the MLPA, its stated leglslaﬁve purpose, the 'deﬁn_itiorls ‘
o of its terms, and reading its provisions i pars materia, the Legislature intended the one-year statute
Cof llmltatlonsto apply- to both death and injury claims. Mo_re(_)Ve:r,' the limitation of actions
| , pto,visions of the MLPA are more specific than the general provisioné of the wrongful _death statute
} _l-aﬁd:were more-recently enacted.
2. The Leglslature Intended the One-Year Period of Limitations in the
' MPLA to Apply to Both Injury and Wrongful Death Smts Agamst
Nursing Homes.
The Legislature set. forth its declaration of purpose for. the enactment of the Medical -
. -_ Professional Liability Act as follows:
The Legislature finds and declares that:
The eitizens of this state are entitled to the bes_t medical care -a'hd facilities available
- and that health care providers offer an essential and basic service which requires
‘that the public policy of this state encourage and fac1l1tate the provision of such
service to our citizens; :
As in every human endeavor the possibility of injury- or tleath from negligent

- conduct commands that protection of the public served by health care providers be
" recognized as an important state interest;

38 Bowers v. Wurzburg, 205 W. Va. 450, 462, 519 S.E.2d 148, 160 (1999).
3 Riffle v. Ranson, 195 W.Va. 121, 125 n. 4, 464 S.E.2d 763, 767 n. 4 (1995).
4 Joseph Speidel Grocery Co. v. Warder, 56 W.Va. 602, 608, 49 S.E. 534, 536 (1904).
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Our_ system of litigation is an essential component of this state’s interest in
prov1d1ng adequate and reasonable compensation to those persons who suffer from
injury or death as a result of professional negligence, and any limitation placed on
this system must be balanced with and considerate of the need to fairly compensate
patients who have been injured as a result of negllgent and incompetent acts by

B ‘ 'health care prowders

 Medical liability issues have reached critical proportions for the 'state's'long-terrn
_health care facilities, as: (1) Medical liability insurance premiums for nursing homes
- in-West Virginia continue to increase and the number of claims per. bed has
increased 51gn1ﬁcant1y, ) the cost to the state Medicaid program as a result of such
higher premiums has grown. cons1derab1y in this period; (3) current medical llablhty
. 'premium costs for some nursing homes constitute a s1gmﬁcant percentage of the
" amount- of coverage; (4) these high costs are leading some facilities to consider
dropping medical 11ab111ty insurance coverage altogether; and (5) the medical
. liability insurance crisis for nursing homes may soon result in a reduction of the -
- number of beds available to citizens in need of long-term care; and

The modernization-and structure of the health care delivery system necessitate an
update of provisions of this article in order to facilitate:and continue the objt ectlves
of this article which are to control the increase in the cost of liability insurance and
to maintain access to affordable health care services for our c1tlzens

_The_refo_re, the purpose of this article is to pr_ovide avcomprehe'nsive resolution of
“the matters “and factors which the Legislature finds must be addressed to

" accomplish the goals set forth in this section. In so doing, the Leglslature has -

determined that reforms in the common law and statutory rights of our citizens
must be enacted together as necessary and mutual 1ngredlents of the appropriate
legislative response relating to: :

@) Cdmpensation for injury and death ...#!

Accordingly, the Legislature expressly stated on no fewer than three times in its statement

of purpose that it intended its reforms to extend to causes of .acti"on f_or-death arising from medical
- negligence. Moreover, it made clear that it was not only reforming the common law, but “statutory

"fi'ghts, » which would include both the exclusively statutory cause of action for wrongful death, as

. Welil'. as statutes of limitation.

a W Va. Code § 55-7B-1 (emphasis supplied).
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In its definitions, the Legislature defined the term “medical injury” to include “injuryor -

. death to a patient arising or resulting from the rendering of or failure to render health care.”*2 It -

" defined “medical professional liability” as “any liability for damages resulting from the death or

" injuty of a person for any tort or breach of contract based on health care services rendered; or which

. ﬁ:'shcljld_'haiie_ been rendered, by a health care provider or health care facility to'a patient. It also
. -A'.me'a_ns other claims that may be contemporaneous to or related to the alleged tort of -breai;h of-

. contract or otherwise provided, all in the context of rendering health care services.”*

2 W.Va, Code § 55-7B-2(h) (empha51s supplied).

“W. Va. Code § 55-7B-2(i) (emphasis supplied); see also Hull v. Nasher-Alneam, No. 18- 1028 T

12020 WL 882087 (W. Va. Feb. 24, 2020) (memorandum) (wrongful death action under MPLA; Saléh v.-

- _"_1)am_rqn,_242 W Va, 568, 836 S.E.2d 716 (2019) (wrongfiil death acthn_un_der‘_M_PLA)A,_ Stqte exrel.
“. PrimeCare Med. of W. Virginia, Inc. v. Faircloth, 242 W. Va. 335, 835 S.E.2d 579 (2019) (wrongful death

action under MPLA); Dean v. Gordinho, supra (wrongful death action under MPLA); Smith v. Clark, 241

. - W. Va. 838, 828 -S.E.2d 900 (2019) (wrongful death action under MPLAY); Admiral Ins. Co. . Fisher, No. :
. 17-0671, 2018 WL 2688182 (W. Va. June 5, 2018) (memorandum)-(insurance dispute arising from wrongful - -

_ deathaction under MPLA); Minnich v. MedExpress Urgent Care, Inc.-W. Virginia, 238 W..Va. 533, 796 - 5

- S.E.2d 642 (2017) (wrongful death action under MPLA); Earle v. City of Huntington, No. CV 3:14-29536, |

© 2016 WL 3198396 (S.D.W. Va. June 8, 2016) (wrongful death action under MPLA); Williams v. CMO o

 Mgmt., LLC, 239 W.-Va.-530, 803 S.E.2d 500-(2016) (wrongful death action under MPLA); Moore ».

- Ferguson, No. 2:15-CV-04531, 2015 WL 3999596 (S.D.W. Va. July 1, 2015) (wrongful death action under -
“MPLA); State ex rel. HCR Manorcare, LLC'». Stucky, 235 W. Va. 677, 776 S.E.2d-271(2015) (wrongful death .
-action under MPLA); Sine ». Sheren, No.-1:14CV143, 2015 WL 1880354 (N.D.W. Va. Apr. 24;2015)

- ~ (wrongful death action under MPLA); Flaugher ». Cabell Huntington Hosp., Inc., No. CIV.A. 3:13-28460,

= 2014 WL 6979450 (S.D.W. Va. Dec. 9, 2014) (wrongful death action under MPLA), McComas ». leler,

-~ " No.CIV.A. 3:13-14953, 2_014WL5823138 (S.D:W. Va. Nov. 7, 2014) (wrongful death action under MPLA); -
- Manor Care, Inc. ». Douglas, 234 W. Va. 57, 763 SE.2d 73. (2014)' (wrongful death action under MPLA); -

-~ Dawsonv. United States; 11F. Supp. 3d 647 (N.D.W. Va. 2014) (wrongful death action under MPLA); Brown .

" ex rel.-Brown v. Genesis Healthcare Corp., 228 W. Va. 646, 724 S.E.2d 250 (2011), cert. granted, judgment -

- - vacated-sub nom. Marmet Health Care Ctr., Inc. . Brown, 565 U.S. 530,132 S. Ct. 1201, 182 L. Ed. 2d 42 -
. (2012) (wrongful death action under MPLA); Karpacs—Brown V. Mun‘h_y, 224 W. Va. 516, 686°S.E.2d 746,

b ~ (2009) (wrongful death action vinder MPLA); Camden-Clark Mem'l Hosp Ass'n v. St Paul Fire & Marine - )

" Ins. Co., 224 W. Va. 228, 682 S.E.2d 566 (2009) (insurarice dispute arising from wrongful death action-~
: }.under MPLA), Macek ». Jones, 222°W. Va. 702, 671-S.E.2d 707 (2008) (wrongful death action under -

- MPLA); Laboke v. Grafton City Hosp., No. CIV.A. 1:07CV31, 2007 WL 1871113 (N.D.W. Va. June 26,2007)

" (wrongful death action under MPLA); Korminarv. Health Mgmr. Assocs. of W. Virginia, Inc., 220 W. Va. 542, -
648 S.E.2d 48 (2007) (wrongful death action under MPLA); Taylor v. Nursing Care Mgmt of Am., Inc.; No.

- CV 2:05- 1165, 2007 WL 9718397 (S.D.W. Va. Apr. 10, 2007) (wrongful death action under MPLA); Cooper L

IR ') Appalachmn Reg'l Healthcare, Inc., No..CIV.A. 5:04-1317, 2006 WL 538925 (S.D.W. Va. Mar. 3, 2006)
o (wrongful death action under MPLA), Calhozmv Traylor, 218 W. Va. 154,624 S.E.2d 501 (2005) (wrongful o
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Regarding the elements of proof, the Legislature has provided, -“The »-following_ are
» nét_iéssary elements of proof that an injury or death resulted from the failure of a health _caré_ .
" ﬁ prov1der to follow the accepted standard of care: (1) The health care prévidgr failed to exercise tl_lét '

. degf:'éé’of care, skill and leamihg- required or expected ofa reasdnablé; pi'udent'hEalth'éére-prb\(ider’ _
“in ’tije-profession or class to which the health care provider belong-é'-ac-ting'in the same or similar
~.A..cir_c_1‘1mstances; and (2) Such failu;e was a proximate cause of the injufsr-gsth. D44

' Tﬁe Legislature has provided that “In any medical 'pro'fessibria’l'liability‘actioh' against a |

| jgih‘?'a'l:th care provider,” which Qou_ld include wrongful death actibr_is as “medical-professional--
- Iiabiiity” is defined to include such actions, “no -speciﬁc.dollar amount or figure may be included -
o E:in; tﬁe complaint.”* The Legislature hias further provided, “NOtWithsténding any other provision

. “of th_is ‘codé, no person may file a medical professional liability action» againét ar'ly'he'alth qa-re'

o :'death action under MPLA); Hinchman ». Gillette, 217 W: Va. 378, 618 S.E:2d 387 (2005) (wrongful death -

- “action under MPLAY); Boggs ». Camden-Clark Mem 'l Hosp. Corp., 216 W. Va. 656, 609 S.E.2d 917 (2004),

~“ holding modified by Gray ». Mena, 218 W. Va. 564, 625 S:E.2d 326 (2005) (wrongful death action under =

.~ MPLA); State ex rel. Miller ». Stone, 216 W. Va. 379, 607 S.E.2d 485 (2004) (wrongful death action under -
- MPLA); State exrel: Weirton Med. Ctr. . Mazzone, 213 W. Va. 750, 584 S.E.2d 606 (2003) (wrongful death
action under MPLA); State ex rel. Med. Assurance of W. Virginia, Inc. v. Recht, 213 W. Va. 457, 583 S.E.2d

" . 80 (2003) (insurance dispute arising from wrongful death action under MPLA); Hicks v. Ghaphery, 212 W.

Va. 327, 571 S.E.2d 317 (2002) :(wrongful death action under MPLA); Verba v. Ghaphery, 210 W. Va. 30,

. - 2552 S.E.2d 406 (2001) (wrongful death action under MPLA); Rubin v. United States, 88 F. Supp. 2d 581

"~ (S.D.W. Va.1999) (wrongful death action under MPLA); Moats v. Preston Cty. Comm'n, 206 W. Va. 8; 521
- S.E.2d 180 (1999) (wrongful death action under MPLA); Andrews». Reynolds Mem'l Hosp., Inc., 201 W. Va.
' 624,499 S.E.2d 846 (1997). (wrongful deathaction under MPLA); Pennington v: Bear, 200 W. Va. 154, 488

- ~S.E.2d 429/(1997) (wrongful death action under MPLA); Harrison v. Davis, 197 W. Va, 651,478 S.E.2d 104 -
" (1996) (wrongful death action under MPLA); Gooch v. W. Virginia Dep't of Pub. Safety, 195 W. Va. 357, 465

- "S.E. 2d 628 (1995) (wrongful death action under MPLA); Michael on Behalf of Estate of Michael v. Sabado .
S 192 W Va. 585, 453 S.E.2d 419.(1994) (wrongful death action under MPLA); Mayhorn v. Logan Med. Found.,-
193 W. Va. 42,454 S.E.2d 87 (1994) (wrongful death action under MPLA); Mackey v. Irisari, 191 W. Va :
- 355, 445 S, E. 2d 742 (1994) (wrongful death action under MPLA); Robinson-». Charleston Area Med. Ctr,

s Inc., 186 W. Va. 720, 414 S.E.2d 877 (1991) (wrongful death action under MPLA).

) 4 w. Va Code §55-7B-3(a) (emphasis supplied).
. W Va Code § 55- 7B- -5(a).
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- 'prov1der, ‘which would again include wrongful death actions, “without complying with the : S

- prov,1s1ons of this section.” 46

Regardlng the requlrement of notlces of claim, the Leglslature has prov1ded “If a clalmant' |

A has sent a notice of claim relatmg to any injury or death to more than one health care prov1der ,

. ﬁ"an'y;.pn'e',of 'who‘rn has.demanded mediation, then the istatute of ,hmltatlon's shall be tolled-w1th |
K -rrespect' to, and only with respect to, those health care providers to whem the claimant sent a notice-

. of claim to 30 days from the receipt of the claimant of written notice from the mediator that the

4. Va. Code § 55-7B-6(a); see also W. Va. Code § 55-7B-6a(a) (“Within thirty days of the filing

- of an answer by a defendant in a medical professional liability action or, if there are multiple defendants, .
. within thirty days following the filing of the last answer, the plaintiff shall provide each defendant and each "
-+ .defendant shall provide the plaintiff with access, as if a request had been made for production of documents

- pursuant to rule 34 of the rules of civil procedure, to all medical records pertaining to the alleged act or acts
- of medical ‘professional liability which: (1) Are reasonably related to the plaintiff's claim; and (2) are in the

“* party's control.”) (emphasis supplied); W Va. Code § 55-7B-6b(a)(“In each professmnal liability action
- -filediagainst a health: care provider, the court shall convené a mandatory status conference within sixty days

 after the appearance of the defendant.”) (emphasis supplied); W. Va. Code § 55-7B-7(a) (““The applicable
L standard of care and a defendant’s failure to meet the standard of care, if at issue, shall be established in
- :'medlcal professional liability cases by the plaintiff by testimony of one or more knowledgeable, competent

S ~expert witnesses if requlred by the court...”) (emphas1s supplied); W. - Va.-Code § 55-7B-8(a) (“In any
-+ professional liability action brought agamst a health care- pr0v1der pursuant to this article, the maximum
.. amount recoverable as compensatory damages for noneconomic loss may not exceed $250,000 for each

- occurrence, regardless of the number of plaintiffs or the number of defendants or, in the case of wrongful -

. death, regardless of the: number of distributees, except as provided in subsection (b) of this section.”); W

= Va. Code § 55-7B-9(a) (“In the trial of 2 medical professional liability action under this article mvolvmg -

e .mulﬁple defendants, the trier of fact shall report its findings on a form provided by the court which contains - '

" - - each of the possible: verdlcts as determined by the court....”) (emphasis supphed), W. Va. Code § 55-7B- -

* 9b (“Nothing in this section shall be construed to prevent the personal representative of a deceased patient

- from malntalmng a wrongful death action on behalf of such patient pursuant to article seven of this chapter =~

* -orto prevent a derivative claim for loss of consortium arlslng from injury or death to the patient arising from . L

- _~the neghgence of a health care provider within the meaning of this article: ”) (emphasis- supplied); W. Va:
. Code § 55-7B- 9c(a) (“In any action brought under this article for injury to or death of a patient as a result
- of health care services or assistance rendered in good faith and nécessitated by an emergency condition for . -

_which the patient enters a health care facrhty designated by the Office of Emergency Medical Servicesasa- .

- :’trauma center, including health care services or assistance rendered in good faith by a licensed emergency -

s medical services authority or agency, certified emergency medical service personnelor an employee of a
L '.hcensed emergency medical services authority or agency, the total amount of civil damages recoverable may -

- not exceed $500,000, for each occurrence, exclusive of interest computed from the date of judgment, and
. regardless of the number of plaintiffs or the number of defendants or, in the case of wrongful death,
o regardless of the number of distributes.”) (emphasis supplied).
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" mediation has not resulted in a settlement of the alleged claim and that mediation is concluded.”. -

L ) VSo,r it 1s clear that the Legislature was modifying statutes of limitation applicable to all medieal o

- .}ipro:fessional-liability actions, which it defined to include. death.dr:i.ni_l_lry of a person for any tort .

" or breach of contract based on health care services rendered.”*8-

o .The.hathre' of the genera'l wtohgful death statute haViﬁghéeri’ 'supplar.itedirelative—tb luedical -
e professmnal llablhty under the MPLA, including relatlve to the statute of llmltatlons and 1ts’i |
- exceptlons, is. reﬂected in Syllabus Pomt 4 of Williams ». CM O Mgmt LLC 49 in Wthh thls Court E
¥ f_::held |
The authority ofa personal representative to bring a persoual inj:ury action on behalf
 of a deceased individual pursuant to West Virginia‘Code § 55-7-8a(c) (2008)
*includes the authonty to brlng a medical ‘malpractice action under the Medlcal '

R iProfess1onal Llablllty Act, West Vlrgmla Code §§ 55-7B-1 to-12 (2008 &
- . Supp. 2015), for 1n]ur1es sustalned pnor to death that d1d not result in death

~-the general dlsablllty savmgs statute apply toa medlcal rnalpractlce cause of action
" brought by a pérsonal representatlve under authonty of West Vlrglma Code § 55-
7-8a2.50
"Regardi'ng the 'peri_od of Vlvitnitations for suits for_' rriedieal professional Iiability, the |
Leglslature has prov1ded
o ) .(a) A cause of action for i injury to a person allegmg rnedlcal profess1onal 11ab111ty

o "agalnst a health care provider, except a nursing home, assisted living facility, their -
* related entities or employees or a distinct part of an acute care hospital provldln_g

g W;Va'..Cdde_§'5.5-:7B-6(h)(3)’(emphasis:supulted).
W, Va. Code § 55-7B-2(i) (emphasis supplied).
“ 239 W. Va. 530, 803 S.E.2d 500 (2016) (emphas1s supplied).

, - % Indeed, this Court referred to it as “the two-year MPLA statute. » Id. at 535, 803 S.E.2d at 505
-~ see also Martin v. Charleston Area Med. Ctr., Inc., No. 12-0710, 2013 WL 2157698, at *2 (W Va. May 17,

| - 2013) (memorandum), abrogated by Williams ». CMOMgmt LLC 239'W. Va. 530, 803 S.E.2d 500 (2016)
© - (“adults. allegmg a medical profess1ona1 hablhty action under [the] MPLA. have a two-year statute’'of . -

o 11m1tat10ns”)
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- 1ntermed1ate care or skilled nursmg care or its employees, arises as of the date of
- injury, except as provided in subsection (c) of this section, and must be
- commenced within two years of the date of such i m;ggy or within two years of -
= the date when such person d1scovers, or with the- ‘exercise of reasonable dlllgence, _
-+ should have discovered such injury, whichever last occurs: Provided, That in no
T event shall any such action be commenced more than ten years after the date of

- injury.

.(b) A cause of action for injury to a person alleging medical professional
- against a nursing home, assisted living facility, their related entities or
employees ora d1st1nct part of an acute care hospital providing intermediate care-or

“-skilled nursing - care or ‘its employees arises as-of the date of injury, except as -

~ provided in subsection (c) of this section, and must be commenced within one
year of the date of such i 1n1ggy or within one year of the date when such person
dlscovers, or with the exercise of reasonable diligence, should have discovered such
injury, whichever last occurs: Prov1ded ‘That in no event shall any such actlon be

3 commenced more than ten years after the date of i 1n)ury Lo :

. :Accordlngly, the Leglslature plainly intended that all med1ca1 Aprofess1onal 11ab111ty su1ts» -
.qrf'_agalnst nursmg homes, both for injury and death; are sub]ect toa one-year stature of llmltatlons

:i In th1s regard it has been noted. relatlve to the 2017 amendments, “Sectlon 4 of the MPLA was

. “amended to’ reduce the statute of limitations for causes of. actlon allegmg medlcal profess1ona1' R

. liability against: a .nursing home, assisted.living facility, and/or, any of their:related- entities:or

| : ;vernp"‘ioyees from tWO--(Z).years to one (1) year from the date of the injury or from tihe-date when the

| - pers'on,- with the exercisé of reasonable diligence,_should h_ave‘diSCovered such injury.”*? Indeed,

SIW. Va Code §§ 55-7B-4(a) and (b) (emphas1s supphed)

*2'Thomas J. Hurney, Jr., et al., West Virginia Medical Pro]%sszonal Lzabzlnjy & Health Care thzgatzon' o

= Revzew 2017-19 (2019). (emphas1s supplled), see-also Office of the West Virginia Insurance Commissioner,

. West Virginia Informational Letter No. 199 (June 2017) {(“This legislation amended state law concerning a
"+ medical professional liability lawsuit against a nursing home, assisted living fac1hty, or a distinct part of an

. :?’Expanded Statute of Limitations in Nursing Home Cases (April 27, 2020), ,
. virginia-legislature-should-allow-expanded-statute-limitations-nursing-horme-cases (“Untll Very recently,’ o

- -acute care hospital providing intermediate care or skilled nursing care that arises or accrues on or after July
'~ 1,2017. Pursuant to the leglslatlve amendments, such an action must be commenced-within one year of the
- date of injury or-within one year of the date when the person discovers, or with the exercise of reasonable

- A'dlhgence should have discovered, the injury.”); Geoff Brown, The West Vzrgzma Legzslature Should Allow an l I

: West V1rg1n1a applied a two-year statute of 11m1tat10ns to cases brought against nursing homes and other .
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R t'th'ose opposi_ng,Senate Bill No. 338 noted that its passage would “cut ... in half” the time “to file.

“aclaim for nursing home abuse "33
R _ ,
R A Courts in Multlple States with Snmlar Med1ca1 Malpractice. Statutes
i- - Have Held that Those More Recently Enacted and More Spec1ﬁc :
> 'Statutes and Not the General Wrongful Death Statutes Govern the -
" Period of Limitations for- Wrongful Death . Actlons Predlcated on.
. - Medical Professmnal Neghgence ' :

- E ‘Other'cou'rts-have held 1n‘mult1ple states .Wlth .medical:malpract'iee: statutes similar to West |

R vifigiﬁi‘a’s'épplying '-toi'b’o-th' injury and wtongfdl death claims that more specific and more recenuy |

- .A_;:enacted medlcal professmnal 11ab111ty statutes govern the penod of 11m1tat10ns for Wrongful death; _:

" Amendments = (Dec: .2017), S
. professional-liability-act (“The West V1rg1ma Med1ca1 Professional L1ab111ty Act also establishes a one-year =~

L actlons Where the predlcate clalms are those for medlcal profess1onal neghgence
“In Davzs . Parham, 362 Ark 352 361-362, 208 S. W. 3d 162 168 (2005), for example, the

o _"court stated

[

.- long:term care facilities. However, the Legislature amended the relevant statute so now nursing home cases - -
T mns‘t be ‘commenced within one year of the date of such injury, or within one year of the _date'whe_n such o
- person discovers, or with the exercise of reasonable diligence, should have discovered such injury, -~

 whichever last occurs. ’”) Jenkins Fenstermaker PLLC West Vzrgmm Medical Profésszonal Lzabzlzgl Acti s
sfe | :

o " statute of limitations period (as opposed to the prior two-year period in the MPLA) for medical professional -

" Cases (May, 31, 2018),"

T _'llablhty claims for the liability of a WV nursing home, assisted living facility, and. other related entities.”); = - |

- Buirke, Schilltz; Harman & ]enkmson, Deadlines zmd Damage Caps for West Vzrgznm Medical. Malpmctzce S
fe

iy . .g;ma— .
- _medlcal-malpractlce -cases (“The deadlme is one year for cases agalnst nursmg homes or ass1sted 1v1ng» ’

L _;fac111t1es ”).

: 53 ]eﬁ' D Stewart Deadlme Looms For Preservmg Nursmg Home Reszdents Rzghts (]une 23, 2017), _
: /d ide (“One “thing

o that'will change is that people will have less time to take legal action to: protect their rights. Generally, the -

. cutrent law allows up to two years to file a claim for nursing home abuse. Senate Bill 338 will cut that time =~ -~
“ in half. Also, the new law will limit the number of courthouses where legal action may be filed:”); see also. - -

L Chris Dickerson, Bill to change medzml professional liabilities law passes state Senate; The West Virginia - "

" Record (Maich 17, 2017), htt

/ [wvrecord.com/stories/511093731-bill-to-change-medical- ofess1ona1-‘ L

C llabllltles-law-passes -state-senate (“Kelly also sald the b111 would change the statute of 11m1tat10ns to one o

- year; for long-term care prov1ders ")
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At the outset; we note that our case law is replete-with the holding that the Medical
~.".“Malpractice Act's two-year limitations period conflicts' with the -three-year
" limitations period provided under the Wrongful Death Act, and is therefore

s controlhng where death ensues. from medlcal 1n]ur1es

R 'Furthermore we stated in Scarlett supra ‘

o 'We recogmzed in Rufﬁns that the: Medlcal Malpractlce Act was -
" .. enacted long after the wrongful death statute was enacted, and that =~ -~
it expressly states that it applies to- all causes of action’ for medical . -
- injury and that it supersedes any inconsistent. provision oflaw. We
~ have consistently apphed ‘this reasonlng in the cases’ following -
- Ruffins. We adhere to. this posmon, and decllne to overrule these S
cases. '

S "Scrzrlett'32"8.Ark. ét’675 944.5.W.2d at 547.

B As a threshold matter based upon th1s precedent we. hold that the trial court o
-+ -correctly ruled that appellant's cause of action is controlled by the two-year medical = -
T ‘malpractlce statute of limitations set forth in Ark. Code Ann. § 16-114-203. Here, o
" appellant alleges in his complalnt that h1s cause of action did not accrue until
. February 25, 2003.” However, based upon the foregoing precedent the medical--
. -'malpractlce statute of hmltatlons apphes Under Ark..Code Ann. § 16- 114 203(a), o
-~ “all actions. for. med10a1 injury 'shall be commenced within two (2) years after the - -
cause of action accrues.” Id. Under Ark. Code Ann. § 16-114- 203(b), “[t]hedate
o :of the accrual of the cause of action shall be the date of the wrongful act complalned
. ofand no other time.” Id I :

V:Slmllarly, 1n Alegent Health Bergan Mercy Med Ctr D, Hawon‘h 260 Neb 63 72—73 615
N W 2d 460 467 468 (2000), the court held:

: _Applylng these prlnc1ples of statutory constructlon, we conclude that Whlle § 30-
"~ 810 includes a general statute of limitations apphcable to wrongful death actions, § = -
L '44—2828 is a-subsequently enacted spec1al statute of limitations apphcable to all o

L personal 1n1ury and wrongful death actions:against health care providers who have . -

% takenthe necessary steps to quahfy under the NHMLA. To construe § 44-2828 as

" applicable to only personal injury claims and not to wrongful death claims against

" qualified health care providers, as urged by the special admlmstrator would be
.. inconsistenit with both the language of the-component statutory provisions of the ~ =~ -
.7 NHMLA read #n pari materia 'and the articulated intent of the Legislature, as'set .~ .

C forth in § 44-2801, to provide an “altematrve method for determ1n1ng malpractlce ‘
~ claims.” Accordlngly, the district court did not err in’ determining that § 44—2828 T

. ’and not § 30- 810 was the apphcable statute of llrmtatlons ’ :



- In-Moon v. Rhode, 2016 IL 119572 at *16, 67 N.E.3d 220, 228 (emphasis supplied, and -~
L f‘,'footnote»omi-tted-)', the court likewise stated:

S We are now tasked w1th determmmg whether under sectlon 13—212(a) of the Code

* -the-term “death” in the phrase “injury or death” should receive a different -
--* construction than our interpretation of “1n]ury in the same sentence. We agree -
- with plaintiff that-no cognizable reason exists for us. to 1nterpret “death” in'a "~

. differéent manner than we have already 1nterpreted injury” in that sentence. We -

o therefore conclude, consistent with our statutory interpretation in Witherell, that
. the statute of limitations in a wrongful death action alleging medical malpractice - -

" _begins to run when a plaintiff knows or reasonably should know of the death and

 also knows or reasonably should know that it was Wrongfully caused '

o ?Although not a basis for _the._appellate;court;s decision, .defen_dants also rely;upon ’
- the limitations period contained in séction 2(c) of the Act (740 ILCS 180/2(c) -
-~ (West 2012)). This section of the Act provides, in pertinent part, that “[e]very such . -
-+ action shall be commenced within 2 years after the death of such person ».740ILCS
. 1807 2(c) (West 2012). We do not find, however, that thlS prov1s1on controls the
C statute of llmltat10ns 1ssue here Plamtlﬁ' s wron .

T ;' limitations relatmg to medlcal malpractlce must cortrol. See Abruzzo D. sz_‘y of =
- Park dege, 231111.2d 324, 346, 3251IL. Dec. 584, 898 N.E.2d 631 (2008) (“[w]hen

o a general statutory provision and a more spec1ﬁc one relate to the same subject, we
o 'Wlll presume that the leg151ature 1ntended the more. spec1ﬁc statute to govem”)

E ,'In Ellenwme . Fazrlqy, 846 N. E 2d 657, 664 (Ind 2006), the issue presented was Whether
‘a medlcal malpractlce statute ora general wrongful death statute of llmltatlons applled and the
A court resolved the 1ssue in favor of the more spec1ﬁc med1cal malpractlce statute as follows :

L _One of the prmc1pal leglslatlve purposes behmd the MMA 1n general and the two- _

. year .occurrence-based. statute .of limitations: in partlcular was to foster: prompt T
.+ litigation of medical malpractlce claims. Because a patlent Who has been the victim

“ - of medical neghgence could ‘well live many . more than two years beyond the

' -occurrence of the malpractlce only to ultimately die as a result of it, applymg the = .

: 'two-years after-death limitations penod of the. wrongful death statute’ where a

.- patient_dies from the malpractice seems to- us totally inconsistent with this

. legislative goal Furthermore, just as a fair reading of the MMA indicates that the -

- - medical review panel requirements of the MMA must be complied with inorderto .
L j-bnngawrongful death clalm based on medlcal malpractlce, 50 t00 for the’ llmltatlons '

" prov1s1on
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. “Likewise, in theé present case, it is inconsistent for the Plaintiff to argue that although all other . -

o -:.proyisions of theMLPA apply to a wrongful death‘ciaim'based‘iu profe'ssional- me_di'cal_ne'gligence, B _A

. such as the’p_re-suit"require'rr_ljents and damages liruitations :an'd caps,_bUt th'e one-year statute of
o :'hmltatlons apphcable to wrongful death clalms agamst nursmg homes does not

In James D. Phoemx Gen Hosp " Inc 154 Anz 594 744 P 2d 695 (1987) the couit held that T

L ) ~?-by-use. of the phrase_ ar_r actl_on_ for lnjury-ordeath" to 'd_eﬁne.medlcal»malpractlce,‘-as;wlth-.the ~West>

o '_Virgiuia st'atute; -'the-llegislature_ clearly intended a Wron'gfui’ death--actiori based on ruedical o

- malpractlce to be treated as a cause of action for medlcal rnalpractlce for llrmtatlons purpose

In Ex parte Hodge 153 So. 3d 734 (Ala 2014); the court held that because the patlent d1d o

i not have viable medical malpractlce claim at time. of her death because the perlod of 1 repose had

o ;:run, a wrongful death c1a1m was also barred even though brought Wlthm the otherw1se apphcable S

- two-year 11m1tat10ns penod

In Brown P: Dep tofHealth é’Humzm Re.v 498 So. 2d 785 (La. Ct App 1986), writ demed

L - _500 ,So. 2d 430 (La. 1987); and.ert denled 500 So. 2d 430 (La.. 1987), the court held t;hat medlcali -

e ‘ malpractlce actlons, Whlch had once been governed by a general prescrlptmn statute, Were now

. :’govemed by the recently enacted med1cal malpractlce prescrlptlon statute, mcludlng those for

Wrongful death

In Castle v. Loclewood MacDonald Hosp 40 M1ch App 597 199 N W 2d 252 (1972), the'

- '_COUrtheld that all.allegations that go to malpractlce clairns, in_cluding those.fOr wrongful death,: are

::'controlled by the malpractlce statute of limitations.
In Mar/eham v. Fajatin, 325 S.W.3d 455 (Mo Ct App. 2010), the court held. the two-year_ _

statute of lnmtatlons applicable to medlcal malpractlce clalms, not the three-year statute of "
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~ " limitations applicable to wrongful death actions, applied to alost chanice of sutvival action thatthe. -~~~

surv1v1ng -daughtet of a patient, who died during'emergeney surgery followin_g ‘an alleg‘ed. -

. fm1sd1agnos1s brought agalnst the patlent s treatlng doctors

In Reyes P, Kent Gen. Hosp " Inc 487 A. 2d 1142 (Del 1984), the court held that a claim for

B .:'wrongful death arlsmg out- of an alleged act of medlcal malpractlce is governed by the medlcal '

L .malpract_lc_e statute of limitations.>

The"ana_lysi's of these e(_)urt's_ﬁapplies_fin :eQual' measufe to the'qu_es'tiOn'of :Wh'ether' the .

" Legislature intended its adoption of a one-year period of limitations to professional medical . .-

" negligence wrongful death cases against nursing homes. -

5 See also Farlqy P Admnced CardzovascularHealth Speczahsts PC, 266 Mlch App. 566 703 N. W 2d-

o : _"115 (2005) (widow's filing of notice of intent to bring medical malpractice action did not toll the two-year
- period she had to file suit under the wrongful death savings provision, and thus, ‘medical malpractice
e '_wrongful death suit was untimely, where it was filed after the two-year statute-of. lumtatlons period for -

- »:_malpractlce actions and after the two-year savings provision for wrongful death); Tutzle v. Lorillard Tobacco - :

" Co.;118 F. Supp. 2d-954 (D. Minn. 2000) (under Minnesota law, wrongful death action predicated on

. alleged medical malpractice begins to run not on date of death, but when limitation-period for underlying

o claim of medical malpractice by decedent began to run); Peterson, ex rel. Peterson v. Burns, 2001 S.D. 126,

635 N:W.2d 556 (three—year ‘wrongful death statute of limitations ‘did not extend-or. supplant two-year .
" medical malpractice statute of limitations in cause of action arising from medical malpractice resulting in

_ - death); Burgard v. Benedictine Living Communities, 2004 S.D. 58, 680 N.W.2d 296 (even if Supreme Court's - A
-~ " holding in Peterson v. Burns that wrongfiil death actions arising from medical malpractlce were governed by
“two-year medical malpractice statute of limitations, rather than three-year limitations period for wrongful -

" death: actions, had prospective effect only, such prospective application did-not save Wrongful death suit =~

* . filed by personal representative of patient's estate against rehabilitative facility one day prior to explratlon_ :

- - of three-year wrongful death period but eight months after Peterson was handed down); Brown v. Shwarts, =
7968 S.W.2d 331 (Tex. 1998) (medical malpractice statute -of limitations, rather than separate statute-of -

e  limitations- otherwise applicable to wrongful death actions, governs Wrongful death claims premised-on -

' ‘_neghgent health or medical care), Estate of Genrich v.- OHIC Ins. Co., 2009-WI 67, 318 Wis. 2d 553,769 -

- N.W.2d 481 (patient's surviving spouse's derivative claim for damages due to wrongful death arising from -

- medical malpractice was controlled by the specific statute of llmltatlons for medical malpractlce, not the g
o general statute of hm1tat10ns for Wrongful death actlons) '
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V1. CONCLUSION

WHEREFORE the Petltloner, Morgantown Operatlng Company LLC d/b / a Morgantown

o ) -E:Health and Rehablhtatlon Center respectfully requests” that thlS Court 1ssue a rule for the S

R Respondent Klmberly Degler, as the duly Appomted Admlmstratnx for the Estate of]acquhn Lee =

R ':'Cowell Deceased to show cause why 4 writ of prohlbltlon should not be 1ssued settlng aside the

- --i.rullng of the C1rcu1t Court of Monongaha County that the wrongful death statute and not the' . -

cL MPLA governs the penod of hmrtatlons for suits agalnst nursmg homes for med1ca1 professronal_ o .

,'__Angigl;gence. o |
MORGANTOWN OPERATING COMPANY .
'LLC D/B/A- MORGANTOWN - HEALTH
AND REHABILITATION CENTER |

By Counsel . |
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