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Both West Virginia Code §§ 56-1-1 and 14-2-2a'deﬁn§ venue, based
upon where the cause of action arose; therefore, venue in this action

-is only appropriate in Monongalia County, where the alleged acts of -

medical malpractice occurred, and the Circuit Court’s decision to

the contrary is clearly erroneous as a matter of law
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the elements of a cause of action to assist in determining
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'QUES'fION PRESENTED
Whether the Respondent judge exceeded his Jud1c1al powers in v1olation of the
excluswe venue statutes of West Vzrgzma Code §§ 56-1- 1(a)(l) and § 14 2-21 by erroneously‘ .
- ooncludmg_that venue over C1v11'A<_:tion_ No. 20-C-16 was appropriate in “Tucker ‘County rather
' tilan Monongaiia County, where_tlie cause of action actually arose.'.’ |
| STVAT»EMEN'T OF THE CASE |
| I Statement of Facts
o - The Complaint is almost entirely deV01d of important dates and omits srgmficant'
'detalls of the treatment provided to Emily Heckler (“Ms Heckler”) while she was a patient at
Chestnut Ridge Center (“CRC”) in Monongalia County, West Vlrgima. Because this is a _medlcal
, malpractice action and this treatrnent is the core of Respondent;Plaintiff’ s claim against the

Petitioner—Defendants, this Statement of Facts is provided: to give appropriate conte_xt' for the

I , Petitlon for Writ of Prohibition.

1. On March 25 2018, Emily Heckler age 19 was transferred to the West :
| Virginia University Hospitals, Inc. (“WVUH”) emergency departme‘nt from Davis Memorial :
' Hospital for treatment of a self-inflicted subdural hematoma (i.ie., a nead injury). Ms. Heokler

suStained the nead injury,'and other injuries, while incarcerated at Tygart Valley 'Correctional -
| Facility, where siie attempted to drown herself in the toilet of her celi and purposely fell to the - |
érounu rnultiple times. Upon admission to WVUH, Ms. Heckler’s historsl of mentai .illvness vuaa _

‘_'-noted, and a psychiatric consult was.ir’nmediately obtained.!

! App. 23. Defendants’ Joint Motlon [App 19-32] and Reply [App 78- 110] contain the original source. -
" citations for each point. o '



2. Once Ms. Heckler’s medical condition was stabilized, she wa‘s.transferred»

from WVUH to CRC for inpatient psychiatric treatment. Ms. Heckler was admitted to CRC from

- March 27, 2018through April 11 20187

3. "~ Both WVUH and CRC are located in Morgantown Monongalia County, '
: Wes_t Virginia. The faculty and.re51dent physrc1ans? who prov1de treatment to pat1ents at WVUH
' and CRC are employees of the Petltloner-Defendant West Vlrglnla Un1versrty Board of Govemors :
(“WVUBOG”) Non-phys1c1an healthcare prov1ders at WVUH and CRC are, generally speaklng, i
employees of WVUH.3
4, Although Mark Heckler (“Mr. Heckler”) alleges that, during -her

holspitalization‘ at CRC, Ms. Heckler made speciﬁc threats to kill'her stepmother, 4 the ~Petitioner-'
Defendants categor1cally reject this claim. At no time during her hospltallzatIOn at CRC d1d Ms. |
. Heckler express any intention to harm her stepmother |
| 5. Upon complet1on of her 1npat1ent treatment at CRC Ms. Heckler was -
: d1scharged to the care of her father Respondent-Pla1nt1ff Mark Heckler Mr. Heckler then res1ded: -
- in Tucker County, West Vlrgmla
6. Mr. Heckler voluntarlly accepted custody of his daughter in Monongaha

:.”County at the time of her discharge from CRC and ra_tlﬁed that she “‘Would be safe under his care
. and superyision”r‘
“ This provider spoke with patient’s .l'ather today regarding upcoming

‘ discharge. Mark]] is comfortable taking the patient home today
v .but acknowledge’s [sic] the fact that she will needscontinued B

., ZApp.22-24.-
NETE Y
. 4App. L.
'S App. 22-24.
SId: A



outpatient treatment moving forward. He was informed of current
medical regiment and informed to hold Senokot-S should Emily

. have continued diarrhea once she leaves the hospital.

ol

. The aftercare planner called and spoke to the pt father [sic] who ‘
confirmed that he is ok with her being d/c today, that he will be here S

today at 1300 to pick her up and take her to-the: [follow-up
neurosurgery] appointment. ... A community engagement referral

- was sent and she will follow up with Dana Nugent for therapy
~ 4/21/18 at noon. She will also follow up with Thoughts d/o clinic -

on April 19 at 2:30 p.m. And with Thoughts d/o clinic on May 31
at 1:30 pm, medication injection is due this day.

ook

Patient was discharged in her father’s -custody on 4/11/18 and
instructed to go directly to her follow up appointment with

- neurosurgery at 2 PM on the day of discharge. Patient’s father was

contacted by the treatment plan prior to discharge and he agreed
that his daughter appeared much more stable and would be safe

‘under his care and supervision.  Patient’s father was

understanding of patient’s discharge medication regimen and of all
follow up appointments for the patient. At the time of discharge,

patient denied suicidal ideation, homicidal 1deat10n or.
- auditory/visual hallucmatlons If concerns arose post dlscharge, ,

patient’s. father was instructed to take his daughter to the
nearest emergency department for further evaluation.’

7. Imfnediatcly after accépting custody of his daughter, Mr.-

Heckler -

: ,trénsported her to her neurosurgery follow-up appointment, again, in Monongalia County. During

 the evaluation, both Mr. Heckler and Emily Heckler prdvided the. following history of present

illness:

Emily J. Heckler is a 19 y.o., female here today for follow-up SDH-

self inflected with head banging. Pt denies headache or visual

 disturbances, denies balance or gait issues. Released from chestnut

ridge today, here with ftr and ptis [sic] going home and will be living

-with ft. Denies vomiting, pt eating and drinking without problems -

7 App. 81 (emphasis in original in brief only).



‘ “ . o per fir. Ftr reports pt doing better with medlcatlon and no
_longer banging head.?

. 8 Consequently, on Aprrl ll 2018 Mr. Heckler voluntarxly accepted custody o
- _of h1s daughter followmg her treatment exclus1vely in Monongaha County He accepted custody -
- of IEmlly Heckler in Monongalla County on the assurance he would prov1de superv1s1on of this
o ‘patrent.- He transported her to he_r follow-up evaluation i in Mononga_h_a County,_ where-he-reported :
' her behavior .was irnpr0ved. ‘It' wasonly then, :after'Spendiné seyeral hours' in her cor_np'anyr post—. '
- ' discharge from CRC that Mr.. He_ckler voluntarily transported her to_'Tucker,County.9
| 9. On or about Apr1l 13 2018 Ms Heckler-aitacked her stepmother Marion -
' Heckler in an altercat1on resultlng in the death of Marlon Hcckler
- IL- | Procedural History | |
o On or about July 20, 2020, Respondent-Plaintiff filed a medical negligence civil
action _iAn the 'Ci'rcuit Court of' Tucker'County,_West Virginia, after fulﬁlling' the pre-suit notice |
i requirements set forth in the West\i’irg‘inia Medical Professio'nal Liabillty Act '('“MPLA”).. W Va.
: Code §5 5-7B-6 -Respondent—Plaintiff-alleges that Petitioners’ healthcare employees prematurely.
di.scharged'l\'/Is.- Heckler from CRC as a result of failed clinical decislonirnaking, therebybreaching .
: the standard of care applrcable to the1r respective profess1ons
_ | On August 14, 2020 Pet1t1oner-Defendants filed a Jomt Motion to Dlsmrss for

, Irnproper Venue, or, in the Alternatlve, to Transfer Venue on the _followlng grounds:‘ .

Cot

8 App 82 (emphasrs in orrgmal 1n brief only).
-9 App 31-82.

1° App. 2.
U App. 1413



o - 1. W. Va. Code § 55-7B-4(e) defines venue as the county in whlch the acute- 5
. : care hospital, at which the alleged act occurred is located—Monongaha -
County, West Vlrglnla 1z

2. The general venue statute W. Va Code § 56-1- l(a)(l) d1ctates that venue :
© . be in Monongalia County, West Vlrglnra and, -

3. - W. Va, Code § 14-2—2a requlres that actions agalnst governlng boards of ;

’ . state institutions of higher education be brought in the county where the
cause of action arose, which, likewise, confers venue only in Monongalla
‘County, West Virginia.!?

ReSpondent-Plaintiff filed a Respo‘nse to Defendants’ Joint Motion to Dismiss For -
- - Improper Venue and argued that WestVirginia Code § 55-7B-4(e) is .inapplicabl_e to CRC and also
that thecauseof action “arose” in Tucker County, West Vrrginia, because this is where ‘substantial
darnages occurred.™

: In reply, Petitioner-Defendants argued that the cause of action arose where the
elements ofa rn_edical' negligence action brought on behalf of-a third-r)arty non-natient occurred; .
that is, wl_rere a healthcare provider “render[ed] or fail[ed] to render heaith care servi.ces toa
) pa:tient whose subsequent act is a proximate cause-of injury or death t_o a:thir'd party”..W._ \-/a. '
_ Code § 55-7B-9b.!* There is no dispute that all of the healthcare services rendered to Ms. 'Heckler
.occurred in Monongalla County “The Petltloner-Defendants prov1ded no medical care to Ms.
'_Heckler in Tucker County In fact after her dlscharge from CRC, nelther Mark Heckler Emlly |

, H‘eckler, nor Marion Heckler made ‘any contact with Emily,Heckler’s treaters prior to the time of

Marion Heckler’s death.!S

, 12 For the purpose-of this brref Petitioner-Defendants have exclusrvely focused their venue arguments on the
appllcatlon of West Vlrgmla Code §§ 56-1-1(a)(1) and 14-2-2a" to the facts on record.

' 13 App. 19-44.

, 14 App. 45-77.
15 App. 78-113.
opd



Following oral argument, the Honorable Lynn Nelson took the Joint Motion to
’ DlSIl’llSS under advisement. On October 29, 2020, the Court' denied the Motion to DiSmiSs. The
Court found that West Virginia Code § 55- 7B 4(e) is 1napphcable to the type of care that CRC
-prov1des Therefore, the Court looked to West Vlrglma Code §§ 56- 1- l(a) and § 14-2- 2a to make '
. _1tsldetenn1natron regardmg venue.” The Court concluded that Respondent-Plamtlff’ s cause of
act_ion “arose” in Tucker County “hecause that is_the_location where 'the_Plaintiffs (stﬁc):'incurred
| s'uhstan‘tial damages from the alleged breach of duty 'by'the Det‘endants”'and “the case .c‘an remain.
| in Tucker County.”8 | |

Petitioner-Defendants respectfully assert that this ruling by the Circurt Court of
Tucker County is in error inasrnuch as the Court failed to consider the language of WeSt‘ Virginra ‘
Code § 55- 7B 9b and other prov151ons of the MPLA in determmmg where this medical neghgence
- cayse of action arose, thereby applylng the incorrect legal standard to reach its concluswn on "’
venue. | ‘

| SﬁWARY OF ‘AR_GUMENT _

Monongalia County is the only location where any act, service, or treatment was
‘rendered in the course of Emily Heckler’s medical care by providers at Chestnut Ridge Center.
Atl clinical decieion-rnaking occurred in Monongal_ia County',- and Emﬂy Heckler’s_discharge
| ocfcurred in Monongalia County,' per prior agreement with Respondent-Ptaintiff Mark Heckler.
Bécause an MPLA cause of action for medical negligence is dependent on the alleged failure’ to
: rehder approoriate.medical treatment (ie., the act, service, or treatment prOVided), a‘_cause of action

. falling under this statute can only arise where the act, service, or treatment was rendered.
o .

17 The general venue statute ‘permits a civil action to be brought ¢ wherein any of the defendants may reside
‘ or the cause of action arose.” W. Va. Code § 56-1-1(a)(1). ' ‘ B

v 18 App.114-115.



. : The Circuit Court-erred- by determmmg that venue over this medlcal malpractice ’
.j' _act1on is perm1ss1ble in Tucker County where an altercatlon between Emlly Heckler and Marion
'Heckler took place resultmg in the death of Marion Heckler The- Circuit Court;based‘ this _.
o v:conclusmn on its 'determmation that Tucke_r County’ was wherev substantial damages’?'occurred._ o
 This decision is incorrect as a matter of law because the Circuiit Court applied the incorrect standard
- to" reach thiédeterrriina,tion. In so doing, the Circuit Court-ignored’ the clear 'language of ithe. MPLA’_ 3
“as'to the elements of a'cause of action and disregarded this Court s prior persuaswe Jurlsprudence
-' on this issue. Thls Court should issue a ert of Proh1b1t1on to correct this legal error in order to
- prevent irreparable prejudice t_o'bOth parties and 'should cl'ar1fy,- in a .writte_n opinion, where a
| medical malpractlce cause of act1on ar1ses for the purpose of venue N
STATEMENT REGARDING ORAL ARGUMENT AND DECISION
: This case is appropriate for oral argument under West Virginia Rule of Appellate. :
. | l’rocedure 20(a) hecause it involves a legal iSsue that is'a matter of ﬁrst i'mpression'(in.a pul)lished ‘
- 'joplmon) and reﬂects conflicts - amongst the dec151ons of lower tr1bunals on the quest1on of
appropr1ate venue " As noted, mﬁ’a‘ this Court has cons1dered a slmllar issue in its memorandum .
'dec1s1on of Jewell v. Peterson, 2012 WL 5834889 (2012) 9 Because the C1rcu1t Court below
] failed to 'acknowledge this Court’s opinion in n Jewell v. Peterson, a pubhshed opinion followmg
oral argument would provi_de the 'precedential authority to fully resolve the.'questio'n of venue 1n :
) | ‘r_ri:;e'dical malpractice actions.. ' ,Therefore, Petitioner;Defendants respectfully "~ request the

opportunity for oral argument in this matter.

—
4 192012 WL 5834889(2012).



ARGUMENT
L Standard of Review

’Petitidner—Defendants invoke this Cdurt’_s (_)rig'inal’ ju_fisdic’_ciqn 1n 'prohibitioﬁ-.- -
Quesﬁons’inyolving transfers and venue are “of COnSiderabl_e ifﬁportaﬁce to the judi'cial system,”
- with the relief permitted b)-/'appea'l inadequate. ' It is w'ell;séttléci ‘tha‘t' thé 'i.sSue. of vénue may
pr(')perly be addressed through a writ of prohibition.? | | o |
This Court has cautioned that “[a] writ of pfohibition will not issue to prevent a

_simple abuse of discretion by a trial court. It will only issue where a trial court has no jurisdiction

221

or having such jurisdiction exceeds its legitimate. pdwers. This Court has enumerated the

following factors in determining whether to entertain and issue a writ of prohibition:
: (1) whether the party seeking the writ has no other adequate means,
' such as direct appeal, to obtain the desired relief; (2) whether the
petitioner will be damaged or prejudiced in a way that is not
correctable on appeal; (3) whether the lower tribunal’s order is
clearly erroneous as a matter of law; (4) whether the lower tribunal’s
order is an oft repeated error or manifests persistent disregard for
either procedural or substantive law; and (5) whether the lower
tribunal’s order raises new and important problems or issues of law
of first impression. These factors are general guidelines that serve
as a useful starting point for determining whether a discretionary
* writ of prohibition should issue. Although all five factors need not
be satisfied, it is clear that the third factor, the existence of clear
error as a matter of law, should be given substantial weight.??

_ 20 See State ex rel. Riffle v. Ranson, 195 W. Va. 121, 464 S.E.2d 763 (1995) (explaining its preference for
“resolving this issue [venue] in an original action” given the “inadequacy of the relief permitted by appeal”); accord .
State ex rel. Huffman v. Stephens, 206 W.Va. 501,:503, 526 S.E.2d 23, 25 (1999) (recognizing that concerns regarding
litigants being placed at unwarranted disadvantage and inadequate appellate relief compel- exercise of original
. “jurisdiction in venue matters).

21 W.Va. .Code § 53-1-1. Syl. Pt. 2, State ex rel. Peacher v. Sencindiver, 160 W. Va. 314, 233 SE.2d 425 -

-(1977).

. 22 Syl. Pt. 4, State ex rel. Hoover v. Berger, 199 W. Va. 12, 483 SE2d 12 (1996) Syl. Pt.2, State ex rel.
Ferrell v. McGraw, 243 W. Va. 76, 842 S.E.2d 445 (2020). .



. R The statutory mterpretation of West Virginia Code §5 5-7B-9b and other provisions
of |the MPLA which determme where a medical negligence cause- of actlon arises are to be
' _ reylewed de novo. However, “[w]here a challenge is: made to venue under Rule 712(b)(3) of the
West Virginia Rules of C1v1l Procedure the burden is'on the p1a1nt1ff [Respondent] to estabhsh i |

- proper venue for the civil action in the county in which 1t is pendmg under the framework of West

. V1rg1n1a Code § 56-1-1.723

The Hoover factors-support this Court’s review of the »petitiOn and issuance of a’
wrrt of prohibition to correct the ilegal-errors"below'. As this Court has noted 1n its' prior
’ j.urisprudence, Petitioner-Defendants have no other avenue. for relief from the Circuit Court’s.
: ruhng All parties will suffer seyere prejudice if. the venue issue is ‘not corrected until after '

. : . . . :
substantial time and resources have been expended in the incorrect county.
Respondent-Plaintif_f has t‘ailed to carry his burden »of proof to de_monstrate venue
is appropriate in Tucker County. ‘Rather, the r_ecord demonstrates that all clinical decis’ion-making
ib@k place in Monongalia County, reduiring .venue in that county. As argued belowsjthe Circuit
o Court’.s ruling was clearly erroneous as a matter of law in that it faile_d'to apply the'correct legal
standard and disregarded this Court’s prior persuasive memorandum decision on this yery is.sue.'-
This ruling was also inconsistentyvith_ other Circuit ‘Court decisions' submitted to the Court in .
| Pétitioners’ brieﬁng. Finally, because there'is 'not a pu'blished opiniOn on this.issu'e it is-an issue'
of first i 1mpresswn of substantial consequence 1nbthe many medical malpractlce cases. lltlgated

' jannually This Court’s resolution of this issue and correction of the Circuit Court S erroneous

N conclusion warrants a writ-of prohibition in this matter.

B3 Syl..Pt. 4, State ex rel. Ferrell, 243 W. Va, 76,_842_S.E'.2d 445 (2020).'



1L Both West Vlrgmia Code §§ 56-1-1 and 14-2-2a define venue, based upon where the
. cause of action arose; therefore, venue in this action is only appropriate in
Monongalia County, where the alleged acts of medical malpractice occurred, and the
-Circuit Court’s decision to the contrary is clearly erroneous as a matter of law.

Both West V1rg1n1a code sections deﬁne venue, generally; as well .as cases
' '.1nvolv1ng the govemlng board of West Virginia Univer51ty, based upon where the cause of action

Cat issue arose. West Virginia Code § 56-1-1 states that ¢ ‘[alny civil action or _othe_r proceedin‘g,

ericept where it is otherwise specrﬁcally' provided, may hereafter be brought in the circuit court of
any county: (1) Wherein any of the defendants may reside or the‘c_ause of aetion aro_se.” West

Virginia Code § 14-2-2a provides that “any civil action in which the governing board of any state

institution of higher education ... ismade a party defendant, shall be brought in the circuit court
of any county Wherein the cause of aetion arose, unless otherwise agreed to by the parties.” While
 these code sections comnionly define venue, West Virginia Code § 1 4-2-2ei is rnandatory and does’
not permit venue to exist outside of the county where the cause of action arose.

In the present.action, West Virgini_a University Board of VGovernors has'bee_n named. -
' as a party defendant as the employer of physician healthcare providers who treated Ms. Heckler
| while she was a ‘patient at CRC in Monongalia County.?* WVUBOG is the governing board of
West Virginia University, a state institution of higher education to which this statute applies.?>
Viiest Virginia University Hospitals, Inc. d/h/a Chestnut Ridge Center is a healtheere entity
providing care to patients located in 'Monongalia County.26 There is no dispute- that Petitioner-
Defendants reside in Monongalia County for the purposes of the venue statute. There are no.other

.
Defendants to this cause of action.

2 See generally, App. 1-13.

o 2 Syl. Pt. 2, State ex rel. Fatrmont State Univ. Bd. of Governors v. Wllson 239 W. Va. 870, 806 S.E2d 794
(2017). . .

% See generally, App. 1-13.

10



‘ Moreover, all parties egree that West Virginia Code § ‘14-2-2a. applies in this

- inefance. The relevant dispute between the parties is where the canse of action arose. Therefore, |

' ' ri'f,vrthis Court finds that the C>ircuit_:‘CouArt impr_eperly _concluded‘that the eause of _aetien arose in .
| Tucker County, the only reme_dy is to compel fhe Circuit _Ceurf to re\rerse its .decisien_‘and eith'erj

] diémiss'tne action outright or transfer'the acti'o‘n to:Monongalia'County,

o a , | The West Virginia Supreme Court of Appeais has .looke'd to the. elements of a

~ cause of action to assist in determmmg where the actlon arose and should do
so here in this matter of first impression.

This Court has been called to define venue by how a cause of 'a_cti_onarises under
various lega1 theories . — frem contract breach to legal malpractice cases. Thie Court has not. -
addressed how a‘.ca.use of action arises for purposes ef venue in a medicel malpractice case in a
_ .pniblished opinion.?’ -HoWever, in analyzing these cases en appeal, the Court-has commenly looked
) to the elements of the cause of action to guide its venue analys1s See, e. 8.5 Wetzel County Savmgs :
'and Loan Companyv. Stern Bros. Inc. *® (a breach of contract action) and McGuire v. F ztzszmmons -
(a legal malpractice action).?’ Looking to the elements of a c_ause of action to determine where a

cause of action arose and where venue properly exists is a logical place for the venue- analysis to

begin.3’ A claimant cannot state a claim upon which relief may be granted without stating a prima

27 Ag discussed infra, this Court has considered venue in a malpractice action in its memorandum decision
. of Jewell v. Peterson. While Petitioners anticipate that the Court will apply its logic and analysis consistently in this
action to determine venue exists only in Monongalia County for this particular cause of action, Petitioners do not

presume to argue this decision is binding authority, based upon this Court’s cautionary language regarding
meémorandum decisions. .

B 156 W. Va. 693, 195 S.E.2d 732 (1973)
29 197W Va. 132, 134, 475 S.E.2d 132, 134 (1996)

_ 3ogyl. 'Pt. 3, Wetzel, 156 W. Va. 693, 195 S.E.2d 732 (determmmg that venue for breach of contract was
where the elements (formation, breach, and -substantial damages occurred). See also Syl. Pt. 3, McGuire v.
" . Fitzsimmons, 197 W. Va. 132,475 S.E. 2d 132 (acknowledgmg the three elements requlred to prove legal malpractlce
in determmmg where the cause of action arose) S :
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31

A' | facie case as to the elements of the action. Applying this framéwor_k- to this matter of first .

impression requires the conclusion that a cause.of action arises in a.medical malpractice claim
where the alleged negligent treatment was provided to-the patient.

b. - The Medical Professional Liability: Act defines the elements of negligence
against a non-patient as “rendering or failing to render health care services.” .-
Because it is undisputed that Monongalia County is the only county where
health care services were rendered to Emily Heckler, that county is where the
cause of action arose and is where venue must lie over the Complaint.

Respondent-Plaintiff’s Complaint is focused exclusively on an action for medical -
malpractice, which is gévemed by the Medical Professional Liability Act, West Virginia Code
§.55-7B-1, et seq. West Virginia Code § 55-7B-9b specifically delineates the requirément fora
cause of action that is asserted on behzilf of a third-party non-patient:. |

An action may not be maintained against a health care provider
pursuant to this article by or on behalf of a third-party nonpatient
for rendering or failing to render health care services to a
patient whose subsequent act is a proximate cause of injury or -
- death to the third-party unless the health care provider rendered or
failed to render health care services in willful and wanton disregard
of a foreseeable risk of harm to third persons.*

The dispositive language of this section for the purpbses of venue is the “rendering or failing to
render health care services to a patient...” This is an essential elemiani a third-party non-patient
litiigant must meet to recover on a cause of action against a provider. Without the provision or
oinission of healthcare services, there can be no cause of action.
li The MPLA defines “health care” as follows:
Any act, service or treatment provided under, pursuant to or in

the furtherance of a physician’s plan of care, a health care facility’s
plan of care, medical diagnosis or treatment...3

31 See W. Va, R. Civ. P. 12(b)(6).
32 W. Va. Code § 55-7B-9b (emphasis added).
3 W. Va. Code § 55-7B-2(e)(1) (emphasis added); see also, W. Va. Code § 55-7B-2(e)(2).
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The foregoing language clearly demonstrates that, for the purposes of a third-party
non-patient claim, the nexus of the civil action is where the provision (of_omission) of healthcare
sel‘vices, i.e., the act, service or treatment of a patient eccufred. Any contrary interpretation ignores
' lhe clear and unambiguous text of the etatllte, as well' as Legislative iﬁtent irl crafting_flle same. As
argued herein, the Cireuit Cou_rt failed to properly apply the statutory language of the VMPLA to
delerrrline venue. Thus, the Circuit Court misapplied the law to reach the erroneous conclusion
that venue properly lies in Tucker County, rather than exclusively in'Monongalia County.

JII.  The Circuit Court’s decision is clearly erroneous as a.matter of law due to the
misapplication of the law to the undisputed facts of this case.

The Circuit Court failed to address Petitioner-Defendants’ argument that the
elements of an MPLA cause of action control the determination of venue.>* The Circuit Court’s
~ opinion omitted any reference to the elements of a medical profess1onal l1ab111ty cause of action in
1ts analy51s and, instead, looked outs1de the MPLA to m1sapply the “substantial damages theory
of estabhshmg venue.>> The Circuit Court further failed to address this Court’s persuaswe ,
authority, v_vhich logically dictates that venue lies solely in Monongalia County, where each and
e\lery event relevant to the alleged malpractice occurred.>® By ignoring the elements of the cause
of action at hand add applying the incorrect legal s’tahdard, the Circuit Court erred, as a matter of -

law, in concluding that venue exists in Tucker County.

34 App. 114-115.
BSVId

3 State ex rel. Airsquid Ventures, Inc. v. Hummel, 236 W. Va. 142, 778 S.E.2d 591 (2015) (focusmg on the
critical issue of where the acts or omissions occurred relevant to the. charges pled in the complaint). :
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‘a.  Monongalia County is where the healthcare providers allegedly failed to
render appropriate healthcare services; thus, the Court erred in denying
Petltloner-Defendants motion.

The allegations of Respondent-Plaintiff’s Complaint make clear that the conduct at
issue — the treatment plan of Emily Héckler during her admissioh, as w:ell as her discharge into the -
custody of -her father — occurred in Monongalia County, establishing venue exclusively in that A
county. Paragraphs 24 through 45 of the Complaint, by far the vast majority of the Complaint,
reference the clinical decision-making and treatment that occurred in Monongalia Cpunty as the -
sole basis for the cause of action. This care is the factual predicate for Respondent-Plaintiff’s '
cause of action, titled “Medical Negligence.” There is no allegatioh at all in.the Complaint that
clinical decisions were made in Tucker County, nor were any such allegations raised by
Réspondent—Plaintiff in his response to Petitioner-Defendants” motion to dismiss.>’

The Complaint makes clear that the alleged deviation giviﬁg rise to Plaintiff-
Respondent’s cause of action is the clinical decision-making up to and including the discharge
decision:38 | |

51. The doctors, nurses, therapists, and staff at CRC ... breached

their duties and deviated from the standard of care in at least the

following ways:

i.  Failure to address the repeated episodes of bizarre
and concerning behavior on the unit directly with Emily;

ii. Failure to have a meeting with the family of Emily,
despite her proposed- placement with them, prior to
discharge; ’

37 In fact, the Complaint (either by omission or design).fails entirely to detail Emily Heckler’s conduct in
Tucker County during the two days after her discharge from CRC. See App. 1-13, 45-77. See also State ex rel.
Galloway Groupv. McGraw, 227 W. Va. 435,711 S.E.2d 257 (2011) (suggesting that if the connection of the damages
-to the breach is too tenuous, venue cannot be established).

38 Petitioner-Defendants vehemently reject and dlspute Respondent-Plaintiff’s inaccurate and misleading
. characterization of the care provided to Emily Heckler at CRC
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. iii. Failure to address the very specific homicidal threat
that Emily had made toward her stepmother and the acts of
violence against her father with Emily prior to discharge;

iv. Failure to discuss homicidal threats and the acts of
i violence with Mark and Marion prior to discharge;

v. Failure to develop an apfiropriate safety plan with
the family regarding Emily prior to discharge;

Vi. Failure to prescribe _énd/or provide proper
medications and dosages to control Emily’s mental illness -

and psychotic agitation;

vii.  Placing finances and ability to pay above the care and
treatment of Emily;

viii. Prematurely discharging Emily;

iX. Discharging Emily in a state of increased and
uncontrolled psychotic agitation; and

X. Such other ways as discovery may reveal.®

These descriptions of the alleged breach of duty clearly relate to pre-discharge
treatment decisions and the decision to discharge Emily Heckler to her father’s care aﬁd custody -
on April 11, 2018. All of this care was rendered solely in Monongalia County and, pursuant to
West Virginia Code § 55-7B-4(e), th§ only appropriate venue is Monongalia County. This .
. conclusion would align the Court with its prior recognition, in a case analyzed on the basis .Qf '
forum non conveniens, that where “the cause of action” accrued in medical malpr_aétice was the

place where the alleged malpractice took place.*°

3 App. 1-13 at § 51 (emphasis added).

“01n a case disputing proper forum between Ohio (where initial alleged medical malpractice occurred) and
West Virginia, this Court recognized that Ohio was the state in which the cause of action accrued, although it allowed -
forum to be maintained in West Virginia because subsequent tortious conduct on the part of the physician also occurred
in West Virginia. State ex rel. Khoury v. Cuomo, 236 W. Va. 729, 783 S.E.2d 849 (2016). '
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“In opposing Petitioner-Defendants’ joint motion, Respondent-Plaintiff failed to
 identify any healthcare treatment rendered in Tucker County in order to satisfy his burden of proof
_ to :establish venue.41 Respondent-Plaintiff’s-sole argument is that the altercation between- Ms.
_A | Heckler and her stepmother occurfed in Tucker County Only three paragraphs of the Complamt '
| desc_ribe CQnduct that occurred in Tucker County; —how_eyer_, these paragraphs only describe conduct _
th:'a:t,.occurred' between Emily and. Marion He‘_ckler.. "l“he_se paragraphs do not describe treatment -
decisions or -acts by the defendant healthcare providers that' occurred  in Tucker -County.
' Respondent—Plamtlff’s rellance on the drspute between Ms Heckler and her stepmother to
_ estabhsh venue is misplaced. The Estate is not suing Em1ly Heckler for an 1ntent10nal tort to cause
physrcal harm or death. Emily Heckler is not a party to this action, and her conduct cannot be used
to estabhsh venue. Respondent-Plamnft’s allegatrons agamst the Petltloner—Defendants soundA
solely in medical negligence, and the subsequent altercation between the Heckler women, however
trag.ic, does not constitute an act of- medical treatment 1n order to confer venue in .th‘is medical
malpract1ce action. | | |
b. The Circuit Court: misapplied the “substantial damages” language of the
- -Wetzel and/or McGuire decisions to this actlon to erroneously conclude venue
exists in Tucker County
', The sole reason cited by the Circuit' Court in support for its decision was the
- statement that the “cause of action arose in Tucker County because that isthe location where the .
Plaintiffsincurred substantial damages from the alleged breach of duty by the Defendants.”43 The
j“sllbstantial damages” language is _ori'ginally. drawnfrom this .Court’sldecision in Wetzel County -

41 See W. Va. Code § 56-1-1; W. Va. R. Civ. P. 12(b)(3); Syl. Pt. 4, State ex rel. Ferrell, which stand for the
proposition that where a challenge is made to venue, the burden is on the plaintiff/respondent to establish venue for
. the civil action in the county in which it is pending under the framework of the statute governing venue.

2 See App.-1-13 at 7 46 — 48.
4 App. 114-115.
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Sav. & Loan Co. v. Stern Bros., Inc.** and was .fapplied in McGuire v. Fitzsimmons.*® Itiis unclear
} Witether the Circuit Court relied upon the holding of Wetzel or McGttire,_ or b>oth, as neithef is cited
m q-the Circuit Court’s opinien; Respondent;PIaintiff epeciﬁcally-relied upon McGuire in suppott
of! %.his‘ argumeht.' Regardless, by _'extending the ruling of e breétcu of contract ‘and/or legal
_ﬁtglpractice caseto the tnore speciﬁc MPLA caus¢ of action, the Circuit Court 'appli_ed'the’ i.nco_rrect.
Vstdnda-'rd. of law. Consequently, the Circuit_Cou'rﬁs ‘d,ec'iéio'n must be reversed m favor of venue | .
:inf}Monougalid CeuntyQ

| As :a' preliminary ruatter, this Coui’t’s Wétéél d}f.:eision‘_‘7 ans pred_ieated- ou a breach

of contract actton, and the McGuire .decision was specifically liulited to “determining venue in a

v.legal matpractice case..‘.”48 The Circuit Court’s extension of e’i_ther‘ decis;ion’e reasoning to this

, -aetion is misplaced. Both holdings arose out of certified questions, which were har_rowly and

specifically related to venue for the causes of action at issue. This Court has clearly and repeatedly
stated th:it “...~ where two statutes apply to the same subject matter, the more specific statute
» prevalls over - the general statute.”*

All of ‘the partles agree that the MPLA is the controlllng statute to- govern

Responden_t-Plaintiff’s cause of action.> Respondent—Plaintiff did not cite any exception to the

4 Syl Pt. 3, Wetzel, 156 W. Va. 693, 195 S.E.2d 732 (1973).
4 Syl. Pt. 3, McGuire,197 W. Va. 132, 475 S.E. 2d 132 (1996).

46 Even if the contract law analysis were extended to this case, this Court has recently advised that ¢ ‘typically,
however, the situs of the breach of a contract will be the obvious location in which to institute an action to recover
. from that breach.” State ex rel. Thornhill Group v. King, 233 W: Va. 564, 571, 759 S.E.2d 795, 802 (2014).

4 Syl Pt. 3 Wetzel, 156 W. Va. 693, 195 S.E.2d 732 (1973)
- See Syl McGuire, 197 W. Va. 132,475 SE.2d 132 (1996)

" Yl Umon of Operatmg Engmeers Local Umon No. 132 Health & Welfare Fund v. L.A. Ptpelzne Const.
Co., 237 W. Va. 261,267,786 S.E.2d 620, 626 (2016) :

5°SeeApp 1-13at 991,19 - 21.
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‘v.l\/lPLA -and produced a Screenmg Certificate of Merit prior to ﬁlmg the Complaint.® 1 The only
- defendants identified in this action are the healthcare prov1ders who cared for Emily Heckler
N | during her admission at CRC. (l e., WVUH and WVUBOG) 52 Thus there is no dispute that this - '
is a medical malpractlce cause of action and must be viewed through the lens of the controlling -
. ,st’atute_.—'the MPLA—an'd not through 'the analysis of_ the Wetzel or McGuire deciSions.
; Furthermore the Wetzel and McGulre decisions -are clearly dlstmgulshable from
the issues currently pendmg before this Court The Wetzel Court concluded that “[a]ctlons for
) breach of contract are transrtory and consequently not local in nature. »33 It emphas1zed that a -
' contract cause of action consists of more than one element and “ these elements may occur severally '

and in different geographical locations.”>*

. : : Likewise, a'critical 'consideration inl McGuire yvas the fact thatv“proper venue for.
. legal malpractice actions is based on the divisibility of the elements of »such' -actio_ns.” 55
| Speciﬁcally, “~in a legal malpractice case, the ‘cause of action’ can arise in more [than] one»county ‘

: ‘because portions ofithe conduct relating to the alleged legal malpractice .can occur in .more than
- one county;'When a cause of action is divisible, 'then’ Venue is proper where any'portio'n of the
conduct relating to the cause of action arose.”

However, the analysis'of the Wetzel and McGuire opinions are inapplicable here,

because a medical malpractice cause of action is not divisible in the same way as a legal

.51 Id
52 See generally, App. 1-13.
53 Wetzel, 156 W. Va. at 698, 195 S.E.2d at 736.
B M1
A % McGuire, 197 W. Va. at 137 475 S.E.2d at 137, n.5.

: 5 McGuire, 197 W. Va. at 136, 475 S.E.2d at 136. Notably, the Court stated that this method “does not
: necessarlly apply to all tort. actions, and we make no such determination by this holdmg ” Id atn.S5.
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malpractice action or contract action. The MPLA deﬁnes an actionable claim by a third_-party non.-' '
) natlent to require, inter alia, the negligent rendering of or failure to render healthcare services§57
‘ Healthcare services are deﬁned,._in_ter‘ alia, ‘as the 'act; seryice or treatment ,perfor’r_ned by_ the
patient’s p.roV_iders.5 8 Healthcare services are _not di'v.i_s'iblesuch as legal services are; nor are the-
- _élernents of .healthcare_perforrnedl in various-__counties_ such asa breach of contract action.'.- Th1s1s .
'particularly .true where, as here, the healthcare services were provlded during the 'cOnt'e'xt of. an_ 3
»extended admission where the p’atient and the proylders remained 1n one location_through the
E duration of treatment.

If this Court. were to _construe venue to exlst_ in any county where the patient.
retumed to home after'discharge, there'w'oul_d be no such thing as yenue in medical 'rnalpractice ‘
»calses. lR.ather »hospitals and their healthcare employees would be hailed into co'urt in any of the
ﬁfty-ﬁve countles of the state, regardless of the nexus between that county and the cause of act1on
| alleged This would create an 1ncons1stency of legal standards and outcomes that would make thlS '
tyne of litigation both caprrcrous and untenable. |

As noted above, the healthcare services cOmplained of by RespondentjPlaintiff are -
'sol'ely located in Monongalia County.” When looking' to the medical records, which proyide' '

B greater cOntext to these allegations, it is doubly clear that the.nexus of this cause of action and its

: place of or1g1n is Monongalla County Even a cursory review of the medical chart demonstrates .

that Mr Heckler agreed to be Emlly Heckler s healthcare surrogate whlle she was a patlent in

'Mhnongalia- County; that Mr. and Mrs. Heckler (Ern'ily’s stepmother) ‘provided information used

in Emily Heckler’s treatment plan during her treatment in Monongalia County; and that it was Mr.

57W. Va. Code § 55-7B-9b.
58 1d
59 Jd at footnotes 1-8.
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anld Mrs. Heckler who agreed that E’mbily would come live in their residence after discharge while

Emlly was a patient in Monongaha Coung

- Patient plans to 11ve ‘with father after d1scharge as she feels. her
mothers mental health has declined and she feels this would not be -
- agood living environment for her. She is hopeful to feel better when
she leaves the hospital. Discussed need for HSC based on lacking .
DMC. Patient stated she feels her father would be best._ Spoke
- with patients father Mark. Informed on need for HCS. Father
- willing to act as surrogate. He also provided number for patients
mother.. . Father. and step-mother provided ° additional
SR background information. They are willing for patient live with
o them after discharge. Expressed concern about medications and
- confirmed patient did receive Abilify injection at Riverpark (records
- can be seen in HPF, patient there almost 2 months.).and received
- another injection at-Bateman hospltal Father willing to come-
; early tomorrow to meet with treatment team lf needed. will
o keep father updated on treatment.5

Mr. Heckler consented to the admission and 'treatme'nt of his daughter by the A

.' providers located in Monongalia County; Mr. Heckler voluntarily accepted custody-of his daughter -

up_on discharge in Monongalia Countv;-Mr.' Heckler willingly transported her for a follow-up

evaluation by-a subsequent provider in Monongalia Countv; and only then, after Spending several

h'onrs in her company in Monongalia County after discharge froni"CRC,'Mr; Heckler :voluntarilyf' '
' transported her to Tucker County’61 "The crux of -Mr .Heckler’s"cla‘im. is that the Petiticn'er-
| Defendants breached their duty to th1rd-party non—patlents by allegedly prematurely discharging .

: _Emrly Heckler without approprlate treatment plans in place as a continuation of the treatment she
-recelved durlng her inpatient admlssmn 62 - “Where one supports the venue for his crv11 action | '

: based upon the place of the breach comprising a part of the cause of actlon in the usual case, he

& See App. 80 (emphasrs in orlgmal in bnef only).
61 See footnotes 1-8, supra.

62 See generally, App'. 1-13.
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'must br1ng the action in the place or county in the State where the breach, repudlatlon or

_ v1olatlon of the duty occurs.” -

| Consequently, as the correct law applied to these .fact's'demons,trates, th‘e:healthcare ,

that was provided to-‘Emily Heckler, and which is 'the only .fOundatiion.for'.Respondent-'Plaintiff"s

,cause of actlon occurred in Monongalla County, conferrmg venue only in thls county The Circuit B
g " Court s dec151on to the contrary is based solely on an erroneous extension of the case law to the

facts and must be 'reversed in fav_or of venue in M0nongalia County. ‘
s 'rTh.efCircuit COurt' failed to address this 'Courtl’s prior jurisprudence in the

persuasive Jewell memorandum decnsnon, whlch applled here, dictates venue’
in Monongalia County.

The Circuit Court failed to address this Court’s decision in Jewell v. Peterson,’
wh1ch was cited by the Petltloner-Defendants as persuasive support to estabhsh ‘venue in
Monongaha County The failure to mention or even distinguish thls guldance again, demonstrates :
the erroneous nature of the Circuit'Court’s decision below. -

" The Jewell opinionrose irom amedical _rnalpractice-action disrniSSed hy the Circuit
Court of Kanavvha County on the question of venue. In that case, the r)rimary care provider treated
:the decedent for complalnts of chron1c cough fatigue, shortness of breath and chest pain for one
_year in his clinic in Oak Hill, Fayette County, West Vlrglnra The decedent was subsequently .
transferred to,Beckley Hospital in Raleigh County, West Virginia, where she was diagnosed with

& Syl. Pt. 4, Wetzel, 156 W. Va 693 195 SE2d 732 (1973)
2012 WL 5834889 (2012). .
85 Jewell, 2012 WL 5834889 at *1.
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A ‘ad\:_/anced'.lung: cancer.®® She was: thereafter transferred to Charles_ton‘ Area Medical Center in
Kenawha' County, West Virginia, vt'here she died from lung cancer three days 'after her di'agnosis LU

~ Plaintiff filed their Cornplaint._in Kana_wna County'.:6_8 .’-I:‘hiéjC»ourt con_s_idered the
"-‘qu:esti.on of venue under West Virginio Code § 56-1-1._(a)(l). The menlorandum decivsiOn_ reﬂects -
. the followmg recrtatlon of facts and its analys1s

-_Petltloner filed his Complamt in the Circuit Court of Kanawha .
‘County, which is the county where Ms. Jewell [the decedent] died.
However, respondents [healthcare providers] argued that all of the
medical care they provided to Ms. Jewell, including any and all.-
alleged instances of medical malpractice, occurred only at -
Petersen Clinic in Fayette County, thus, the cause of action arose
" inFayette County. Moreover, the 1nd1v1dual defendants assert that -
! _they do not reside in Kanawha County

4 Upon respondents- motion the circuit court dismissed the Complaint
.on the basis that venue propetly lies in Fayette County, not Kanawha -
- County. The case was dismissed without prejudice so that petitioner
‘could re-file in Fayette County

We review a circuit court’s‘ order granting a motion to dismiss a
complaint under a de-novo standard of review ... Upon a review of
the allegations in Petitioner’s Complaint, we agree that under
the specific facts as alleged therein, any cause of action against -
these respondents arose in  Fayette County. = Because
-respondents are not residents of Kanawha County, and because
“ the cause of action did not arise in Kanawha County, dismissal
‘was proper. For the foregoing reasons, we affirm.”

With the Jewell v, Peter.sjon case, this Court rejected Respondent?Plaintiff’ svery

“argument and-the analysis the Circuit Court used to reach its decision below. In Jewell, the '

>66 Id
67 Id
v 68 Id

6 Recall from Plaintiff’s Response, he has conceded that “Plaintiff never claimed that venue was proper [1n :
*.Tucker County] because Defendants maintained minimum contacts in Tucker County ... Nor do Plaintiffs-contend
'that Tucker County is a proper venue because Defendants conduct unrelated business there.” - App. 55.

7 Jewell, 2012 WL 5834889 at ¥1 -2 (empha51s added internal cltatlons omitted).
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- outcome of the alleged malpractice%the decedent’s premature death—occurred in 'Kanawha
County; However, this Court did not find _that fact to be dispositive and, instead, focused on the
_ County in which the act, service or tréqtm_ehi was 'pro:vided andv afﬁrmed the Circuit Court’c
Vdecision_that venue was only proper in Fayette County, West Virginia.”
Using this Court’s'_persuasi\"e‘analysis and deﬁnition_ of “arose,” the focus should o
Inot be placed on the physical_location where the ah:ercation took place between Emily He_ekler and‘ ‘
. vMarion Heckler but, .instead' on the place wherein the rnedicalvmaipractice' dcfendant allegedly
h .caused 1nJury or damage by commlttmg medical malpractlce The materlal questlon is where the |
_ allegedly wrongful acts that- led to the damages occurred and the answer is- 1ndlsputab1y
_Monongalia County. Under theee'facts, venue is only appropriate in Monongalia' County.
" :B'ecause the Circuit Court‘ failed to addres"s this argunrent or t0 distinguish its
- decision from the Jewell decision in any. way, 1t clearly erred as a matter of law in con‘cludlng‘
- Tucker County is an approprlate venue for this actlon The controlllng statutes ‘as well as th1s
' Court’s case law on'venue, require the opposrte conclusion. Because the Circuit Court’s_declsron
- cannot be corrected at the conclusion of the case on appcal, the Hoovfer factors cornp'elthis Court’s

review and reversal of the decision below.

S - ~ CONCLUSION

" The Circuit Court’s decision ﬁnding uenue over this.civil action in Tucker Cour"rty :
i_sl ‘clearly incotrect as a matter of law. The undisputed record demonstrates venue is only
jap'propriate in Monongalia County, as that is where the .treatment_at -iseue was rendered, and thus .

where the cause of action arose.

71 See also State ex rel. Galloway Group-v. McGraw, 227 W.Va. 435, 711 S.E.2d 257 (201 1) (suggestmg
" that, if the connection of the damages to the breach is too tenuous, Venue cannot be establlshed)
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Accordmgly, Petitioners respectfully request that this Court issue a rule agamst the -
Respondents for them to show cause as to why thls case should not be ordered dlsmlssed for lack
of venue and to issue the requested order to dlsmlss
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