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INTRODUCTION

' Myra Kay Rellley, the 89-year-old w1dow of Franc1s E Réilley, appeals both 1nd1v1dually'. o

o o : 'and in he1 capac1ty as Admlmstratnx of the Estate of Fr anc1s E Rellley, ﬁom a serres of or ders L

= .,entered by: the C11cu1t Court of Marshall County ausmg out of ﬂoodmg on low—lymg prope1ty

owned by the Marshall County B0a1d of Educatron ﬂoodlng gomg as far back as 2004 and no

o more recently than 2010 The BOE contended that Ml Rellley § 1985 constructron of a brrdge

_an embankment and the 1nstallat10n of two culverts over a creek resulted in sporadlc ﬂoodmg of

g -property on Wthh 3 ohn Marshall H1gh School’s baseball ﬁeld s1ts Desplte the BOE net ﬁlmg B .

- suit: untrl 2010 more than two years afte1 tWo of the four ﬂood events for whrch it sought

L monetary damages the tual coult perrmtted the Jury to make ﬁndlngs w1th 1espect to all four andf o

I :..Vultlmately entered _]udgment of almost $240 000 much of whrch was prejudgment mtelest o
| : because the 2019 damages trial took place some 13 and one-half years after the ﬁrst ﬂood event ; L

' ':.:: In September of 2020 the tr1al court entered a mandatory mJunctlon 1equ1r1ng removal of the

Lk bndge etc at a cost estlmated by Plamtlff’s expert to exceed $200 000 Mrs Rellley seeks

o rev1ew.-




. : II .

ASSIGNMENTS OF ERROR

- -,THE LOWER COURT ERRED IN FAILING TO GRANT THE =
~* MOTION TO DISMISS FOR FAILURE TO TIMELY SERVE BASED
- ON] ITS FINDING OF UNSPECIFIED “GOOD CAUSE o

- THE LOWER COURT ERRED IN ULTIMATELY PERMITTIN G THE

-~ JURY TO CONSIDER PLAINTIFF’S CLAIMS FOR MONETARY

~ 'DAMAGES ARISING OUT OF THE TWO FLOOD EVENTS WHICH
. OCCURRED MORE THAN TWO YEARS BEFORE SUIT WAS -

S INITIALLY FILED.

ST

THE LOWER COURT ERRED IN DENYING PETITIONER’S MOTON
FOR SUMMARY JUDGMENT FOR JUDGMENT 'AS A MATTER OF

R LAW ORFOR A NEW. TRIAL BECAUSE THE. EVIDENCE WAS o

B INSUFFICIENT FOR THE JURY TO' FIND THAT THE .

"~ CONSTRUCTION OF THE DUCK LANE BRIDGE AND THE =
- INSTALLATION OF THE CULVERTS PROXIMATELY CAUSED

Iv:

- THE MONETARY DAMAGES CLAIMED

THE LOWER COURT'S AWARD OF INJUNCTIVE RELIEF FAILED To

* " COMPLY WITH RULE 65 BECAUSE IT FAILED TO.CONTAIN | R

' APPROPRIATE FINDINGS OF FACT OR CONCLUSIONS OF LAW AND.
.- WAS OTHERWISE UNSUPPORTED BY THE EVIDENCE OF o

- IRREPARABLE HARM OR ANY OTHER BASIS FOR THE AWARD OF REE

. INJUNCTIVE RELIEF. .




- STATEMENTToF :Tm: CASE

Plalntlff 1mt1ated thrs actron on: Septembe1 2 201 0 by ﬁhng 1ts “Verrﬁed Complamt for

o 1“'In_]unct1ve Declaratory & Monetary Rehef” w1th the C1rcu1t Court of Marshall County, West

. : ‘-.Vuglma where 1t was 1mt1ally assrgned to Judge Karl (App 21 55) Thrs su1t anses ﬁom -

- ﬂoodmg whrch occuned four trmes between 2004 and 2010 on a low—lymg prece of property

- owned by Respondent The Board of Educatron of the County of Marshall (“BOE”) where 1t

L i :_-bu1lt John Marshall ngh School (“JMHS”) and certam of 1ts athletlc ﬁelds The property is -

o : -bordered on one 51de by the L1ttle Grave C1 eek The orlgmal complamt named Frances E

o : 'Rellley, the C1ty of Glen Dale and the County Comm1ssmn of Marshall County as defendants

:-- thatMr Rellley would be served by prrvate process server (App 56—57) Desplte the -

e . ‘September 2010 ﬁhng, Plamtrff d1d not 1equest that a summons 1ssue untrl January 28 2011

'::\: _:(App 58) and Mr Re1lley was pelsonally served that day (App 65)

Because servrce was not effected upon Mr Rellley w1thm 120 says of the complarnt’

e : Aﬁhng as requlred by Rule 4(1() of the West Vrrglma Rules of C1v1l Procedure on Mr Rerlley

o 5__?moved to drsmlss (App 59 61) and supported hlS mot1on w1th a memorandum both selved on

= -'; ;. .iFebruary 25 2011 (App 62 71) That same motron also argued that two of the ﬂood events f01 PR

L '; .. :whlch the BOE sought monetary damages— one on Septembe1 17 2004 durrng the w1de spread A

S ':.‘ji _ﬂoodmg that accompamed Hunlcane Ivan and the other on F ebruary 1 2008 occurred more

P

RN Indeed as Plalntlff admrtted in the cour: se of argumg that the motlon to drsmrss

S should be demed “The Court, of course, could take- notlce that the 2004 flood occurred ‘when the- o

7 rernmants of Hurricane Ivan passed through West Vitginia and areas of West Virginia — Marshallf S

- County 1nc1uded - 1ece1ved as much as seven or more 1nches of raln in short time peuods

”ﬁj(App 7).



R B »:than two years precedmg the ﬁlrng of the complarnt and the damages clalms were therefore

g : -:i_v_;barred by the statute of hmrtatrons (App 68 71)

Plamtrff 1esponded to the motron on March 30 201 1 by admlttmg it farled to effect -

AR | '.trmely servrce (App 73) but ar gued that good ex1sted for the farlure due to the wrapplng up of 1ts' - ”
- : V: { then-counsel’s law pr actrce and transrtron to a new ﬁrrn (App 73 75) Wlth respect to the -

o statute of lrmrtatlons clarmsv the BOE argued that because 1t could not necessar’rly haye |
o :, :A'detenmned what caused the ﬂoodmg in 2004 and 2008 the drscovery 1ule alone precluded the

o ::'g -statute from 1unn1ng (App 75 77) It further ar gued that the “contmurng tort” applred to those _- .

- drscrete damage clarms such that the statute of lrmrtatrons had not run (App 77 78)

Over a year later wrth Judge Karl strll pondermg the drsmrssal motlon Francrs E. Rellley“ o
i :;_:'ilpassed away on Apul 14 2012 ﬁom cardrac arrest (APP 96) After M)ha Kay Rerlley was R
- : f. 'appomted as Admmrstratrrx of the Estate of Franc1s E Rerlley on June 15 2012 she ﬁled a
: j ;":"_motron m that capacrty to be substrtuted 1n hrs place (App 87 92) That motron was granted on‘ _:‘i j S
ot ;September 28 2012 (App 97) Desprte the fact the 2011 Motron to Drsmlss was strll pendrng, : ,':i -
S _I:;-:the substrtuted Defendant served an answer - 1a1s1ng the same and other defenses =on Aprrl 12 |

351_;2013 (App 98- 121)

On November 18 201 3 wrth the drsmrssal motron strll pendrng Plamtrff ﬁled a -

o . o :motron to amend the Complalnt (App 122 126) to “claufy the allegatrons made agalnst each

R ‘j. }Defendant and to ensure 1ts request for 1nJunct1ve relref names the property party 2 (App 122)

o : .by Ml Rellley prror to hrs death), the BOE asserted that “[t]o name the proper party to pursue o
- L :m‘]unctrve 1ehef then the Board must proceed agarnst Mrs Rellley mdrvrdually, not the Estate

o ":«:::of Francrs E Rerlley ” (App:. 124) On January 2 2014 Judge Karl enteled an Agreed Order N

e Assertrng that Myra Kay Rerlley now owned the property in questron (1t had been owned solely g ;' L



o 'permrttrng the amendment (App 127 128) and the Frr st Amended and Verrfred Complarnt for SERRS

. ,‘: InJunetrve Declaratory & Monetary Relref (“Amended Complarnt”) was ﬁled on January 30

§§5__2014 (App 129 164).

There was no allegatron in that pleadrng that Mrs Rerlley had any ownershrp rnterest m‘, a

L : _"the proper'tres at 1ssue prror to the death of Francrs E Rerlley or that she played any role in the - :

= f constructron of the brrdge or the rnstallatron of the culverts at 1ssue To the contrary, Plarntrff R

e : 'alleged in the Amended Complamt that Mr. Rerlley owned the propertres constructed Duck

o 1§.i -Lane the Duck Lane Budge over Lrttle Gr ave Creek and mstalled culverts below the road

= _ | (App 131 132 133 134) Mrs Rerlley, 1nd1vrdually and as Admlnrstratrrx of the Estate of

S : :Francrs E Rerlley ﬁled an answer on March 5, 2014 admrttrng that Mr Rerlley owned the

S :._propertres constructed the Duck Lane Bndge over Lrttle Grave Creek constructed Duck Lane SR

o ; f ‘and mstalled culverts below the road (App 167 168 170)

In addrtron to the actrvrty (and 1nactrv1ty) noted above the record reﬂects that the partres o R

» W were engaged in varrous d1SCOVery efforts and that Judge Karl had enter ed varrous scheduhng

o 7; orders On Aprrl ll 2014 more than three years after the orrgrnal motron to drsmrss had been -

e iﬂ'ﬁled by the late Mr Rerlley, Judge Karl sua sponre vacated an Aprrl 18 2014 Pretrral

I fConference and mstead seta status conference for Apul 24 2014 (App 191) The May 3 2014»55: e

= o : :Order followrng that status conference 1ndrcated that drscovery was to be completed by

L _September 30 2014 wrth a new Pretrral Conference for October l7 2014 “at whrch trme the B TR S

} '__"Court wrll set a trral date if all drscovery is completed g (App 192) Shortly before that date the:'v.' o
i ~jpartres Jorntly requested an extensron of the drscovery completron deadlrne and the reschedulmg o o

o 30f the pretual conference in part to allow trme for an attempt to 1esolve the case: (App 194-- S

- :198) That Jornt motron was granted and the Pretrral Conference 1eset for January 30 201 5



o : -"(App 199) The part1es subsequently adv1sed Judge Karl thiat add1t10na1 time was need for '

S ':;dlscovery and on January 20 2015 he contlnued gene1ally the January 30 2015 P1et11al o

. o En'Confelence (App 200-201)

‘ The 1eco1d does not 1eﬂect any act1v1ty in the case for the next 18 months In the

= - : j-‘_’meantnne Judge Karl 1et11ed in June of 2015 w1thout eve1 ruhng on the mot1on to d1sm1ss and

o .':iJudge C1ame1 was appomted in h15 place On August 11, 2016 Judge Cramer tlansfen ed the '

- :_,'case to Judge Hummel due to Judge C1ame1 s p1101 1nvolvement 1n the case m hlS capacﬂy as ', e

':*';1_ ﬁi'; .Mmshall County Plosecutmg Attomey (App 202) Shortly afterwards on August 24 2016 the N

e ';j",'..ougmal Rellley defense counsel moved to w1thd1aw (App 203 207), and that mot1on was

3 L granted on Septembe1 15 2016 (App 209)

In the meant1me Judge Hummel appomted Tunothy Lmkous as a med1at01 on Septembelf_'_- R

o 5 '7 2016 (App 208) and medlatlon was orlglnally set f01 November 3 2016 (App 84) That

' med1at10n was ult1mate1y held on J anuary 19 2017 at Wthh t1me all part1es appeared by

S B ¢ counsel (App 213-214) Although the case d1d not resolve the medlatm reported to the Court S

o that

L ;the partles we1e able 1o 1each a tentatlve ag1 eement asto’ some essentlal mattels
- ‘that may vely well serve as the foundatlon fot'a complete resolutlon of thelr o
S d1sputes The parties® agi eement réquires some joint actions ovet the course of the DI
- mextfew. months, an agreement to stay discovery pending those actions, and then
a 1econven1ng of the medlatlon in an effo1t to 1each a full and ﬁnal settlement

o :(App 213) Those efforts would ultlmately plove unsuccessful and afte1 the counsel who had

L 3__Aappeared at the medlatlon f01 Mrs Rellley moved to w1thd1aw (App 217-221) both she and the R




: Boald of Educatlon retamed new. counsel to 1ep1esent them go1ng forwald (App 222-225 226- -

7228)2-2-

On F eb1uary 14 2018 almost 7 years afte1 F1ancls E Rellley had sought d1smlssa1 of the;' . _:t. .

- ,c01npla1nt» for fallure to tlmely sewe h1m wnh the complamt and to dlSI‘n-lSS the clalms for o
_ monetary damages anslng from the- 2004 and 2008 ﬂoods Judge Hummel denied the dlsmlssal
a .. ,motlon (App 6 10) Wlth 1espect to the Rule 4(1() motlon the Court found that “good cause B j

- clearly ex1sts f01 excusmg - the untlmely service, cltmg the afﬁdav1t of the Board’s forme1

R -counsel (App 9) Wlth respect to the statute of 11m1tat10ns port1on of the mot1on the Court

stated., -

R W}ule Defendant s position- may ve1y well be spot—on conect relattve to -
SR _damages alléged to have resulted from the 2004 and 2008 ﬂoodmg eplsodes 1t is
* '+ this Court’s position that the parties should be: given further opportunity for - o
3 dlSCOVCl‘y to. develop the facts. When discovery has sufficiently produced such
1 facts; Defendant may 1each the same issues by way ofa Motlon f01 Summary

: ,Judgment ' -

S :__'(App 9) Two weeks late1 on Febluary 26 2018 Judge Hummel entered an Agreed Order

o : _dlsmlssmg w1thout plejudlce the Plamtlff’s clatms 1nvolv1ng the C1ty of Glen Dale and the : . ) .

- ‘:Matshall County Comtmsswn (App 235 236)

The Court held a telephomc scheduhng conference on May 3 201 8 and entered on May 5_ B

:-_“5 2018 a Scheduhng Confelence O1der settlng, among othe1 thlngs a Septembe1 19 2018

S dlSCOVel'y completlon deadhne a d1sp081t1ve motlon healmg date of Octobe1 22 201 8 and a tual ST

o :.‘.'_:date of Novembe1 13 2018 (App 237—241) Unfortunately, the fathe1 of pnmary counsel for

o ,Mrs Rellley passed away on August 17 2018 in V1rg1n1a necess1tat1ng a motlon to contmue the.f» o .

2 . Even after the appealance of new. counsel for both partles the 11t1gat10n 1ema1ned'1 .

:stayed pendmg potentlal résolution, (See App 233) (noting_ cancellatlon of an October 27 2017 R .

- telephomc status conference due to the agreement to stay htlgatlon)

7



o R '_;trlal date by Mrs Rerlley (App 242—244) whlch was granted by an Agreed 01 der entel ed on . |

S September 20 2018 (App. 245 246)

N » The tr1a1 court converted the prevrously scheduled drsposrtwe motron heanng 1nto a new B

| o .pretual conference and thereafte1 ente1 ed an order on Octobe1 22 201 8 settrng certam deadlmes

R and atual date ofMarch 18, 2019 (App 247 248) Subsequently, followmg a Febluary s, 2019

- :., ) telephone hearmg, that Octobe1 orde1 was: amended to add add1t10nal dcadhnes fo1 the brreﬁng

;- : ’ - of drsposmve mot1ons (App 254 255) Both partles brlefed then dlsposmve motlons in;

S -accordance wrththose deadlmes (App 256-273 274 953, 954-978 979 988, 989 994 and 995-

997) The 1ecord 1eﬂects that the trral comt never entered a wrltten order on e1ther motron It

- 1 nonetheless apparently mdlcated at a March 5 201 8 pretrral conference that the motlons would -

o : ':-:vbe demed and that oral ruhng was restated pnor to trlal (App 1019)

Instead the case proceeded to tr1al as scheduled on March 18 201 9 At the close of

SR V:Plarntrff’ s case—m—chlef the followmg colloquy took place

[Mrs Rellley S tr1a1 counsel] I beheve I have a motron to make outsrde the
plesence of- the Jury : :

THE COURT You re gomg to get emotlonal outsrde of the Jury‘7 Okay

o = :(App 1563) He then excused the _]ury (zd) and after counsel for Plalntlff 1nd10ated he too had a N

» :;'motlon the tual court stated “Okay Very good Let me hear them and then I can deny them

S ‘u(App 1564) After heaung arguments from counsel con51der1ng the two motlons f01 Judgment 31 o

' V:the Court as he 1nd1cated he would demed them (App 1574 1575)

R MlS Rellley argued the Plamtlff had falled to plOVC proxnnate causatlon f01 any |

o of the damages clarmed from the four ﬂood events and Plamtrff asserted that under the doctrine - - - SR

‘ ) :of riparian rlghts any 1mpoundment of water was sufﬁ01ent to estabhsh habrllty (App 15 64-
o 1574) ' . _ _



Followmg a th1ee day t11al the Jury answeled yes ’to 1nter10gatoues askmg whethe1 o

o S Pla1nt1ff “has proven 1ts case agamst Defendants as to‘ the ea‘ch‘of the four ﬂoodmg ’events 'at

"”v'_'g'»','lssue (9/17/2004 2/1/2008 6/17/2009 and 6/5/2010) (App 1767) Pulsuant toast1pu1atlon

o g ! enteled mto duung tr1a1 and announced to the _]Ul'y at to the amount of monctaly damages

e sustamed duung each of the fou1 ﬂoods (App 1474 1475 2157 2160) the Court ente1ed -

o . -Judgment on Apul 16 2019 awa1ded Judgment for Pla1nt1ff in the amount of $122 861 79 for 1ts = o

L " damages clalms & $l27 1 11. 74 in pre]udgment 1nte1 est along w1th post—Judgment mtelest and

S e costs (App 11 13) The July was not asked about flltllle harm 01 the potentlal for such it was : ;_ o :.,

R - not asked to make a detelmmatlon about any other ﬂood events (01 even heald any ev1dence

i o ‘about them) and was only asked to address the BOE’S assertlon of hablhty for the fou1 spemﬁc '

: 'AI:'-A_ﬂoodevents L

Defendant ﬁled a tlmely post-tnal mot1on seekmg Judgment as a matter of law on the

SOR 'damage clalms based on the Plalntlff’s fallure to plove that the so- called 1mp10vements -'

o ;_.'-prox1mately caused any of the monetaly damages sought by Plamt1ff for each of the four

L ;- .iﬂoodmg events at 1ssue (App 2162—2177) That same motlon altematlvely sought a new tr1a1 S

o :' :on the same g10unds (Id) F1na11y, 1t sought amendment of the Apnl l6 2019 Judgment Order R

Spec1ﬁcally, the stlpulated amounts were $54 992 72 f01 the Septembe1 17 2004

' ?‘rﬂood $7 555 97 for the March 4, 2008 flood, $58,038.65 for the June 18, 2009 flood; and .= -~ - -

? i_.?$2 274, 45 for the June 5, 2010 ﬂood (App 2157-2160) In other words, the two floods- wh10h-
> :occuned m01e than two yeals prior to the filmg of the su1t accounted fo1 sl1ghtly more than half
: of Plamtlff’ s clalmed monetaly damages »




- - to 1educe or ehmmate the $127 111 74 award of p1eJudgment 1nte1est (Id) Pla1nt1ff responded L

' '»-':':onMay 31, 2019(App 2178 2193)

The tr1al court heard arguments on the mot1on on June 5 2019 and demed in part and :
: :, granted in part the motlon by O1de1 entered August 8 2019 (App 14 18) Spec1ﬁcally, the tualv o

) court demed the motron to the extent 1t sought _]udgment as a matter of law 01 a new tr1al (App

o - 15 16) W1th respect to the motron to amend the tual court 1educed the prejudgment 1nterest :

i.‘award to $1 15 775 24 by concludlng that p1ejudgment mterest should “be measured from the R

R . -date of sueh ﬂood event untll February l3 2018” (a pCI‘lOd of 400 days) (App 16) Frnally, N

SR i recogmzmg that the order was not appealable “because the Orde1 does not adJudlcate all 1ssues

o t between the part1es as the 1njunct1on count rema1ns to decuied by the Court » (App 16)

Desprte that 1ecogn1t10n the record does not 1eﬂect any actlon taken over the next four o o

R = 'months to address the 1n_]unct1ve 1ehef 1ssue Instead the next 1tem of 1e001d was a December 9 S

e _2019 motlon to w1thd1aw ﬁled by Mls Re1lley s tual counsel due to hlS planned January 31

e oz ,2020 1et11ement ﬁom the practrce of law. (App 2194 2203) That motlon was glanted by Olde1f e

o .if_";'entered Decembe1 20 2019 (App 2204-2205)

The record does not 1eﬂect that Mrs Re1lley obtamed new counsel Eventually, on .Tune C

| ;' 4 2020 m01e than 9 and one-half years after ﬁlmg the orrglnal complamt and almost ten years L

R - rto the day from when the last ﬂoodmg event at 1ssue con51de1ed by the Jury took place 5 Plamtlff S . = K N

SR .‘:3 _ﬁled 1ts motlon for 1n3unct1ve 1ehef and attached to 1t an eng1neer1ng study pe1f01med by Mr S

o ) . ﬂ.Keams after the tual (App 2206 2224) That motron was set for heaung on. September 15

T
k ;: ; ,‘any floodlng it clalmed had occuued after the ﬂhng of the Cornplamt and had to 1e1te1ate that
S '.:'1u11ng duung tual (See App 1133 1135) -

ln fact the tual court precluded Plalnt1ff’s counsel ﬁom 1ntroduc1ng ev1dence of SR



o ~'2020 (App 2225-2226) The hearmg took place as scheduled some e1ghteen months after the .

o 'i'trlal (App 2227-2243)

At the hearmg, the Plamtlff mtroduced no w1tnesses and spemﬁcally d1d not call Mr

R ._;-; Kearns (App 2234) Instead acco1d1ng to the argument plesented by Plalntlffs counsel 1ts

S : :f}"posmon was that the Jury s ve1d1ct necessnated the conclusmn that the Jury found “that the o

i - .A:icertam obstluctlon to the b11dge the embankment the ﬁll caused L1ttle Glave C1 eek to back up

L ;. - :__'and lmpound on the board’s property A (App 223 4) F10m that pos1t10n he mgued that “[u]ndex

e : -the law of npanan nghts and contlnuous trespass and nulsance once you make that factual

B '::'V.'._Showmg, onee you estabhshed those factual predlcates you 're ent1tled to have the obstruct1on e
T ; T 1emoved and that’s really what we e requestmg at thls ]uncture ». (App 2234) Plamt1ff then - :__ 5 L

PR :-_- 1el1ed upon the 1epo1't attached to 1ts motlon as the bas1s f01 the natule of the mJunctlve rehef 1t e o

o = 'then sought - 1emove the obstructmn con31stent w1th the engmeenng study that was perfonned SR

T ::'.: by Mr Keams » (App 2235)

Acceptmg all of that argument Judge Hummel mdxcated he would accept the repo1t and e

. 01der 1emed1at10n be completed in accordance w1th that report (App 2241) At the Court’

o 1equest counsel f01 the Plamtlff p1epared the orde1 ﬁom the mJunctlon heaung (Id) That

: i‘_;.j‘ _iorde1 entered on September 21 2020 requued the 1emed1atlon be completed by Aprll 1 2021 AR

e ““in accordance w1th the conceptual plan contalned 1n the Apnl 2 2020 Englneeung Stud)'” S

SR 3 - _attached to the mot1on To 1each that conclus1on the O1der 31mply stated

In add1t1on to the ar guments of counsel the Court 1nc01p01ates the

evidence introduced at and accepts the findings of the Jury in its Verdict ﬁom the - 'V: = L

‘.. trial'of the damages phase.of the case where the Jury found that the Reilley
" defendants have, in fact, placed- obstructions; in the stream channel, dramageway '
“+ . and floodway of Little Grave Creek that cause water to ‘impound upon the -
- upStream pioperty. of the Matshall Co: BOE. Based: upon the trial evidence and B
_ Jury Verdict finding that the Reilley Defendants have obstructed thé flow of L1ttle_ o
o '_ Grave Creek the Court finds as a matter of law unde1 each of the alternatlve '



o theories of continuing trespass violation of tiparian nghts and nuisance, that the
Marshall Co. BOE is entitled to entry of an Order dlrectmg that the obstructions. . -
' be removed or abated and that the stream channel d1a1nageway and ﬂoodway of
- L1tt1e Grave Creek be 1emed1ated ’ '

L o (App 19 MIS Re1lley then obtamed appellate counsel and this appeal follows R :

SUMMARY OF ARGUMENT

MIS Rellley challenges fust the lowe1 court’s fa1lure to d1smlss the case as untlmely

X ;' sewed Rule 4(k) of the West V1rg1n1a Rules of C1v1l Procedure 1equnes se1v1ce w1th1n 120 days‘.: :

'and the BOE adrmttedly fa1led to meet that deadhne The lowe1 court’s ﬁndlng of “good cause o
o was unsupp01ted by the: reco1d or the law

: Mrs. Rellley next challenges the 10:Wer couit’s.l'eﬁjsal to disrniss or gl'ant isumtnary o

R _]udgment w1th respect to. the monetaly damage clalms whlch ﬂowed ﬁom ﬂood events occurrmgf_- _ .

B ,_ ' more than two years pnor to the ﬁlmg of the lawsult Under Rober r.s' v. W Va Am Wafel Co

R 221 W. Va 373 655 SE2d 119 (2007) those clalms should have been dlsmlssed

Mrs Rellley also challenges the lowe1 court’s dec131on to. allow any of the monetary

o damage cla1ms to. 1each the j Jury on the grounds that there was 1o showmg that the conduct of

B 4’M1 Rellley 1n bulldmg the br1dge etc p10x1mately caused the damages clalmed In other R

- - :words the BOE could Just say 1t had ﬂood damage = 1t had to prove that the damages 1t cla1med -

. E 'prox1mately ﬂowed ﬁom the addltlonal ﬂoodlng it clalms were caused by the budge Pounng a |

T ‘-cup of wate1 1nto an ocean 1ncreases the amount of wate1 in the ocean but 1t does not cause 1t to FREETEE

L fnS_e ov'er a shorehne' o

| Flnally, Mls Re1lley challenges the lowe1 court’s award of a mandatory 1n3unct10n The

B "_.ordel falls to meet the 1equnements of Rule 65 and 52 and was othe1w1se unsuppmted by the S

o -eV-ldencel S
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION

B Among other thmgs thls appeal ralses quest1on related to the use of the contmumg tort

o ?‘_'doctrme as an exceptron to the t1ad1t10na1 tort statute of llmrtatrons for monetary damage clalms S

as well as the app1op1 1ate standards f01 awardmg permanent m_]unctlve 1e11ef both lssues of

| pubhc 1mp01tance and at least in the case of the standa1 ds for permanent mjunctlve 1e11ef 1ssues_ i_ S

e of fnst 1mp1es51on To the extent those 1ssues have not been prevrously addressed by th1s Court o

e : - :.Petltroner 1equests that the case be set for Rule 20 oral ar gument

. ARGUMENT
e I : ‘;f THE LOWER COURT ERRED N FAILING TO GRANT THE
. 'MOTION TO DISMISS FOR FAILURE TO TIMELY SERVE
BASED ON TS FINDING OF UNSPECIFIED “GOOD, CAUSE.”

Standard of Revrew Thls Court 1ev1ews factual good cause” ﬁndmgs for abuse of

HE i '-d1scret10n but determmes the legal questlons de novo Kelley V. Toyora, 210 W Va 261 264

o --'['-'-;‘;.:557SE2d315 318(2001) (percunam)

There was no dlspute that serv1ce on Fr ancrs Rellley the person who constructed the

o _budge mstalled the culverts and owned the property at the trme of the four ﬂood events was |

o : "not even attempted unt11 after the expn atlon of the 120—penod 1equ1red by Rule 4(k) of the West S

. :,.: :Vir’gima Rules of C1v11 Procedu1e 6 (App 58) Once Mr Rerlley was served he sought

o - :dlsmrssal unde1 Rule 4(k) and also sought dlsmlssal of the clamls for monetary damages based

- 3:011 ﬂood events occurrmg more than two yeals puor to the ﬁhng of the su1t (App 59 61) That -

: ':54 -

That rule provrdes “rf service of the summons and complamt is not made upon a R

_ *defendant w1th1n 120 days after the filing of the complamt the court upon motion or on 1ts own - -
*“initiative after notice to the plamtlff shall dismiss the action without prejudice as to that - L
- defendant or direct that sefvice be effective within a spe01ﬁed time; provrded that if the plamtrff S

. shows good cause for the farlure thie court shall extend the time for servrce for an appropnate o
peuod ? W Va R Civ. P 4(k) : o



o motlon remamed pendmg for almost seven yea15 after its ﬁlmg and almost 31x yea1s aﬁ:e1 Mr

Rellley had d1ed The tual court (techmcally the thlrd Judge on the case) eventually demed the

B {.'motlon based 1ts ﬁndmg that good cause ex1sted fo1 the fa11u1e to serve c1t1ng genelally to an .

N ;:', afﬁdavrt attached to the BOE’s 1esponse to the dlsm1ssal mot1on (App 6 10)

Plamtlff admltted it made a conscrous de01s1on to Wlthhold se1v1ce afte1 ﬁlmg of the

- - complamt osten51bly to attempt to 1esolve 1ts clalms by sendmg a letter shortly aftel sult was L

B ﬁled to counsel for M1 Rellley (App 81, Afﬁdav1t in Oppos1t10n to Motlon to DlSIIllSS of

-Defendant F1anc1s E Rellley 1[ 2- 3) There we1e no such dlscusswns and Plamtlff could have - SRR B

» : | Just as easﬂy attempted 1esolut10n w1thout the expense of ﬁlmg su1t 7- Regal dless the BOE

U : contended in 1esponse to the motlon that both 1ts smgle lette1 sent shortly afte1 ﬁlmg su1t (to - :_ T )

SRR Wthh 1t sa1d 1t recelved no substantlve response)8 and 1ts counsel’s months long effort to wrap

B 'up hlS exrstmg law practrce and tr ansrtlon to a new ﬁrm constltuted good cause under Rule

. 4(k) It supported that 1esponse wrth the afﬁdav1t (App 81 84) that Judge Hummel c1ted m

) > denymg the Rule 4(k) motlon (App 9) Ne1the1 reason quahﬁes and the lowe1 court er101 in so [

- 3 holdmg

Courts have held that even on—gomg settlement dlscuss1ons d1d not constltute good

. i;'; .cause for fa1lmg to tlmely sewe absent an agleement of defendant or. some actlon on the part of AR

S the defendant Wthh mduced the fallure to sewe See e: g Holmes V. Coasf TI anszf Auth 815

e _So 2d 1183 1186 87 (MISS 2002) (good falth negotlatlons do not constltute good cause for

Altematwely, Pr101 to the expuatlon of the 120 days, the BOE could have as s it e

:dld afte1 the time limit for service of process’ had expned (App 83) — sought waiver of servrce or -

R :, ‘somie othe1 agreement to allow addltlonal t1me

. :.: 'of an actlon or 1nact10n on the part of M1 Rellley

s Thele ‘was 1o claun that the delay in serv1ce was mduced or otherw1se the result



- fallure to effect t1mely se1v1ce of process) Healfhcare Compar e Cor p v Super Solutzons Co; - ,‘

= '{,f:151 FRD 114 (D an 1993), Davzs-Wzlson v, -HzlronHotels Co;p 106FRD 505 (ED La...i B

e {_'1985) leewrse courts have held that “good cause unde1 the equlvalent federal rule requnes

' -:4: : at least as much as Would be requlred to show excusable neglect as tc Whlch sunple : _. N

- 1nadvertence or mlstake of counsel or 1gnorance of the 1ules usually does not sufﬁce Gafim v

S E.TPar Pharm Cos 289 F Appx 688 692 (5th Cu 2008) (quofmg Lambel 1 V. Umted States 44

e :,:‘F 3d 296 299 (Sth C11 1995), see. also Eastem Reﬁ acto; ies Co . Forty—Ezght Insulanons Inc .v:_: E_ o

55}187FRD 503 (SDNY 1999)

Th1s COUI't has also addressed the standards appllcable to the good cause determmauon- - | ,. SR

" f B unde1 Rule 4(k) and stated

_ I consxdenng whethe1 good cause exrsts pursuant to. Rule 4(k) a c1rcu1t court
S -'should consider the. followmg (l) length of txme t0-obtain service of process; (2)
o ';act1v1ty undertalcen to-attempt to perfect service; (3) knowledge of the locatron of

77 theparty to be served; (4) the ease with which that party's location could be

- known; (5) actual knowledge of the ploceedlng by the party to be served and (6)

o }specral crrcumstances '

U _Bulkesv Fas—ChekFoodMartInc 217 WVa 291 298 617SE2d 838 845 (2005), see also o

-';:":'_:Tabb v Je]j‘"elson Cty comm ' 2017 W, Va LEXIS 419 a *11 (June 2 2017) (mem01andum

. '::;dec131on), Mzdkz]j’ V. Shepherd Umv 2016 W Va LEXIS 420 at *lO 12 n. 6: (May 25 2016)

B ::‘:.: '(memorandum decrsmn) Of the hsted factors the only one we1ghmg in fav01 of the BOE is the ;' ;i R A

e :__'-ﬁﬁh knowledge of the ploceedlng by M1 Rellley As for the others all fav01ed M1 Rerlley s S

- _’posmon

The fatlure to effect tlmely servrce was: pamculally cutlcal he1e as Mr Rellley d1ed in o ‘

el _':i:early 2012 and the se1v1ce motlon was not even addtessed unt11 2018 almost 51x yeats after he L

L d1ed Unde1 the c1rcumstances the lowe1 court ened 1n concludlng good cause eXISted f01 the-' SRR

o fallme to t1mely serve M1 Rellley

5



L IL {‘THE LOWER COURT ERRED IN ULTIMATELY PERMITTING
' THE JURY TO CONSIDER PLAINTIFF’S CLAIMS FOR =
.. MONETARY DAMAGES ARISING OUT OF THE TWO FLOOD
~ EVENTS WHICH OCCURRED MORE THAN TWO YEARS
'BEFORE SUIT WAS INITIALLY FILED. |

Standard of Rev1ew ThlS Cou1t 1ev1ews the lower court’s decrslon to deny a dlsmlssal

o 5__mot10n unde1 ade novo standald of 1ev1ew Hess v W Va Dzv of Corl 227 W Va 15 17 705»_;' Ut

o _’ S E 2d 125 127 (2010) (“The Court 1ev1ews a cucmt court’s demal of a mot1on to dlsmlss a

. complamt unde1 a de novo standald ”) (cmng Ewmg V. Bd of Educ 202 W Va 228 503 S E 2d' .

BT 541 (1998) syllabus pomt 4 (“When a party, as part of an appeal from a ﬁnal Judgment a351gns - e

= ﬂ as erro1 a crrcu1t court’s denlal of a motlon to dlsmlss the c1rcu1t court’s d1sposmon of

.the mot1on to d1sm1ss w1ll be rev1ewed de novo ) j:_ ;:F: TR

L1kew1se th13 Court has stated that the standard of rev1ew fo1 the grant or demal of a

. ? summary Judgment motlon is de novo Kosnoskz V. Rogels 2014 W Va LEXIS 151 at *5 (Feb o

. i.: 18 2014) (mem01andum dec1s1on) (“Pet1t10ne1s appeal the cncu1t comt’s grant of summary

R Judgment to 1espondent and the denlal of the1r motlon for summary Judgment Ou1 standard of

S rev1ew for such 1s de novo ”) (cztzng Paznrez v. Peavy, 192 W. Va 189 451 S E 2d 755 (1994)

i syllab1 pomt 1 and chkland v, Am T;avelels sze Ins Co 204 W Va 430 513 S E 2d 657

R o (1998) syllabus po1nt 2)

The four ﬂood events fo1 Whlch the BOE sought monetary damages a1e descubed 1n

B : ,'Count II of the Amended Complamt (App 145 148) Those ﬂood events took place in 2004

;*.2008 2009 and 2010 (Id) More than halfthe monetaly damages sought by the BOE (therefore; T

. ':- _the bulk of the p1eJudgment mtelest award) amse ﬁom 1ts clalms based on the 2004 and 2008

" foods. Asnoed below, the judgment el evé s amendod,avarded stound 1200080

- damages and prejudgment interest (out of a total award of $238,637.03) just for those two flood . -
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» : events As a 1esult perm1tt1ng the BOE’s clalms ar1s1ng ﬁom those two events 51gn1ﬁcant1y -

o mcreased the monetary damages awalded
Ml Rellley sought dlsmlssal of the monetary damage clalms ﬁom the 2004 and 2008 o
R .ﬂoods in hlS motlon to dlSI‘nISS (App 68- 70) In denymg the motlon to, dlSInlSS those clalms ;.
' ""the lower court stated
L Whlle Defendant’s pos1t10n may very well be- spot—on correct 1elat1ve to o
o ’damages alleged to have tesulted from the 2004 and 2008 flooding episodes, it 1s '
this Couit’s position thiat the partles should be given further opportunity for o
-~ discovery to. develop the: facts. When dlscovery has sufﬁc1ently produced. such
- facts; Defendant may. 1each the same 1ssues by way of a Motlon fo1 Summary

o }Judgment

: 3 (App 9) As dlrected by the t11a1 court the statute of hmltatlons motlon was 1enewed m MIS - ; e

L ‘:;i .Rellley 'S summary Judgment motlon (App 260 261) The reemd does not 1eﬂect any

S artlculated ba31s f01 denymg the summary Judgment motron other than to say 1t was demed

B , - (App 1019) (“Renewed motlon dlspos1t1ve motlon demed ”)

In response to the dlsmlssal motlon Plamtlff ar gued that the BOE’s clalms were not

e cleally barred” by the 1elevant statute of lumtatlons (App 74) She 1n1t1ally argued the statute I

o 'had not even begun to run “because the cause of actlon agalnst Defendant had not accmed m

Sl speclﬁcally, the st1pu1ated damages were $54 992 72 (App 2157) auslng ﬁom =

the 2004 ﬂood and $7,555.97 (App. 2158) from 2008 flood. Though not explicitly stated, the =

:onglnal Judgment Order (App. 11-13) included plejudgment interest in accordarice Wwith West -

o _ Virginia Code §.56-6-31(b) (2006) from the date each flood event thlough the date of the verdrct - - o

- - (3/20/2019). The calculations a little murky, but the approximate amount. of prejudgment -
" - interest originally awarded for the 2004 and 2008 floods was $79,413,01 (2004) and $6,853.76

o (2008). After Judge Hummiel reduced the calculation date by 400 days from March 20,2019.t0 o

- ~'February 13,2018 (App 17- 18) the final plejudgment awards on. those two floods appears tobe -
°$73,386.41 and $6,170.62, 1espect1vely As a result, the total award of monetary damages forthe = -~

: :,2004 and 2008 ﬂood events, 1nclud1ng plejudgment 1nterest was $142 105. 72 out of the. total

o 'monetary Judgment of $238 637.03.
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2004 or 2008 > (App 75) lo The bas1s f01 thls a1 gument was that the “dlscovely rule” plecluded o

= apphcatlon of the statute of hmltatlons (App 75 76) W1th 1espect to the 2004 ﬂood the BOE o o

stated |

_ A Jury could celtamly determme that reasonably prudent 1nd1v1duals in the '
- posmon of the Board of Education may 1ot have been-aware that the flood
- .damages of which the Board of Education complalns were caused or exacelbated
~ by'the Defendant's conduct, ds opposed to the adverse weathet conditions that-
o ‘_: . affécted the entire area. Thus, the Board of Education would not have been able to
7 identify the, tortfeasor or that its- damages ‘were caused by s some other party s acts
B }and the statute would not have accrued at that tlme ,

(App 76) Wlth respect to the 2008 a1 gument the BOE asserted “A reasonably pmdent person B oL

e o _could contmue to beheve that two ﬂoods three years apart we1e entnely weathe1 —1elated and R

I x not a 1esu1t of the Defendant's conduct » (App 76) In addltlon the BOE bneﬂy argued that the - : o A' '

S contmulng tort” theory precluded the statute of hmltatlons from 1unn1ng (App 77-78)

Mrs Rellley S dlSpOSlthe motlon renewed the argument “that Plamtrffs clalms f01 |

B _damages allegedly the 1esult of the Septembe1 17 2004 and February 1 2008 ﬂood events ale - o

Lo Tk barred by the apphcable statute of 11m1tat10ns (App 260) In 1esponse to the summaty

R Judgment motlon 1a1smg the statute of llmltatlons 1ssue the BOE asserted that “Mrs Rellley next :_ : .

o : mv1tes the Court to 1ev1s1t and 1eve1se 1ts ruhng denylng Mrs Re111ey 5 Motlon to Dlsmlss ”“

o .and asserted “Mrs Rellley s posmon assumes that Matshall Co BOE’s cause of actlon fo1 o N

; ‘.: fcontlnumg ttespass fo1 the Septembe1 17 2004 and February 1 2008 ﬂood events accrued more

S than two (2) years before the or1g1nal Complamt was ﬁled in 2010 ». (App 959) (empha31s 1n

orlglnal) To the extent the BOE asserted below or asse1ts here that the statute of 11m1tat10ns o

o '0 ThlS conﬂlcts entuely w1th 1ts pos1t10n as to prejudgment mterest whlch by

. '»statute is payable ﬁom When the cause of actlon accmes See West V1rg1n1a Code § 56 6- .

S -::31(b.)(l)

- P1e01se1y the cou1se suggested by Judge Hummel of course
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o neve1 runs because no. cause of actron accrues so long as the bndge and culverts remaln then 1t o

s cannot smlultaneously asselt any ught to prejudgment 1nterest as West Vlrglma Code § 56 6- '

o 3 31(b)(1) and (b)(2) t1e the appropnate preJudgment 1nte1est 1ate to the yea1 the rlght to bnng the R .

N vactlon accrued »

Plamt1ff argued that the “contmulng tort” doctrme precluded g1 antmg summary

SO s _]udgment (see e. g App 959) P1esumably 1ecogmzmg that 1ts eff01ts to plOVC causatlon fo1

e .the monetary damages flom the ﬂoodmg events lal, gely on the testlmony of 1ts employees as to

5 -then contemp01aneous obsewauons the BOE d1d not 1enew the d1scovery 1ule alguments 1t

e As a gene1a1 propos1t10n the hmttat1ons penod begms to run ﬁom the date of the 1n]ury

'-_'ff_fHanstkMorez . Rover Consfl 194w Va 309 312 460 SE2d 444 447 (1995) Applymg;';-_::' S

. g f__ithls general rule would mean that Plamtlft’ s clalms f01 monetary damages ausmg ﬁom the

SRR :ﬂoods of 2004 and 2008 a1e tlme-baned as Plamtlff 1mmed1ately knew of the 1n_]ury Th13 COUl't BT

L ":has recogmzed an exceptlon to that easﬂy-apphed rule m cases mvolvmg so- called contlnumg

- ‘A‘.’-._"’_.“:torts ? In Roberfsv W Va Am Warel Co 221 W Va 373 655 SE2d 119 (2007) thls Court ;-; o

L exarmned the contouls of that doctrlne m a case whe1e the Defendants constluctmn caused the

o :Plalntlffs p1opelty to shp at vanous tlmes Roberts, 655 S E 2d at 122 Mlnor shps occuned i_ . :

- : 1n 1999 and 2000 and a majm shp occuned in 2002 whlch 1ende1ed a 1oadway hazaldous f01

- - trucks and larger vehmles Id Shps contmued to happen ove1 the next two yeals and he ﬁled su1t - S

= 1n 2004 ReJ ectlng apphcatwn of the contmumg tort doctune ? the t11aI court “essent1a11y found;' S :

B } .10 cont1nu1ng tort was alleged as the only act1v1ty Appellant clalmed as contmumg was the o

R f p10g1ess1ve e1051on of the land stemmmg from the w01k Appellees pe1fo1med in or a1 ound

“7;,1999 » Id at623
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On appeal tlns Court d1scussed the or1g1n and 1easomng for the contmumg tort doctune o
and eas11y dlsposed of the challenge to- the lowe1 court’s reJect1on of the argument

_ g Appellant is clalmmg damages for the smgle dlscrete act of constructmg
L 'and mstallmg the wate111ne and not for any contlnumg malfunctton ofthe
o 1nstallat1on or further nusconduct of Appellees Thus, the last tortious act or : "
. omission alleged by Appellant to have been committed by any Appelles was in
- '1999 when the waterline installation was completed Without demonstration ofd
' -continuing duty or further misconduct on the palt of any Appellees thereisno -
o teason why the. contmumg tort doctrine should apply. Thus, the gener. al Tule .
o govems and "[t]he statute of 11m1tat10ns begms to nin when the nght to b11ng
. ‘an action . . , acerues. Syl Pt. 1, in part Jones AA TI usfees of Befhany '
College 177 W.Va, 168, 351 S. E. 2d 183 (1986)

o Roberts 221 W Va At 378 79 655 S E2d at 124 25 In other w01ds “The dlstmgulshmg S L

: 3“ aspect of a contmumg tort w1th 1espect to negllgence act10ns is contmumg t01t10us conduct that B

L .1s a contmulng v1olat1on of a. duty owed the pelson alleglng 1nJury, rather than contmumg

- ) ‘damages emanatmg ﬁom a dlscrete tOl'thl]S act ” Roberts, syllabus pomt 4,

Subsequently, 1n Zzler v. Com‘l actm Sel vs 2017 W Va LEXIS 243 (W Va Ap1

- lO 2017) (memo1andum dec1s1on), apphed Rober ts to a cla1m 1nvolv1ng the defendant s

L rleavmg “tlmber and veh1cle parts buned 1n the ground” whlch the plamtlffs contended

= ‘fcaused land shppage 1esult1ng in property damage and p1evented then use of an easement

e - :to access the1r property They ﬁled su1t more than two yeals afte1 they ﬁrst learned of

j-_~ then clann The lower cou1t glanted the defendant s motlon fo1 summary _]udgment

e ‘.1eJect1ng plamtlffs content1on that the contmumg t01t doct1 ine apphed

On appeal th1s Court afﬁrmed Begmmng w1th the obse1 vatlon that the concept
| i _of a contmumg t01t 1equ11es the showmg of 1epet1t10us wrongful conduct ) Zrlel 2017

B 'W Va LEXIS 243 at *5 and dlstmgulshed that from “a w10ngful act w1th consequent1a1

- damages” wh1ch 1s not a contmumg t01t Id (czfmg chomlh v Summel sville Mem

-;j - .jHosp 188 W Va 674 677 425 S. E. 2d 629 632 (1992)) Tumlng to Robel 1s, 1 the Z11e1

| fgz:o




B Court stated that even “[w]he1e a tort 1nvolves a contmumg or repeated 1njury, the cause .

| of actlon accmes at and the statute of 11m1tat10ns begms to 1un from the date of the last

L ih'lnjuly or: when the tortlous overt acts or omlssmns cease " Zzlel at *6 (cztmg, Roberts V'

: 'i;'g'.W Va. Am, Warer 21W. Va 373 655 SE. 2d 119 (2007) syl pt 2) (emphas1s added)

SIET j:; that the pla1nt1ffs clalm was the defendant

S Wxth those observatlons in place the Court tumed to the case befo1e 1t and found fnst S

3 14

alleged s1ngle wrongful act of burymg

S :..'vehlcles and t1mbe1 in the glound” Id Thus 1t held that the reco1d on appeal cleally

R o ~supp01ts the c1rcu1t court's conclus1on that pet1t10ners clalms amount to consequentlal

o damages ansmg from an alleged s1ngle dlscrete act of neghgence and do not const1tute a‘ ;

SR :contmumg t01t and the apphcable statute of 11m1tat1ons 1s not tolled ” Id

In Zzler plamtlffs attempted to salvage then untlmely clann by argumg the

R s defendant had a contmumg duty to 1epa1r the damage to the real p1operty such that 1ts ::.. L

i '1.':' _:fallule to do so v1olated a contmumg duty to pet1t1one1s and cr eated a new tort dally

R ;In 1e_]ect1ng that clalm th1s Court stated that “[w]e have p1ev1ously detennmed that where

Sl 'the cause of the 1n_1u11es was a ‘d1sc1ete and completed act of neghgent comm1ss1on not [ 'A A S

e :,..’] a contmulng neghgent act of onnssmn o ‘the statute of l1m1tat10ns beglns to run and o

'-: . .'1s not tolled because there may also be latent damages ar1s1ng ﬁom the same t1aumat1c

| ":F':event Id at *7 (cztmg Graham : Beverage P C 211 WVa 466 476 77 566 SE2d P

SRR _':: | 603 613 14 (2002)) Concludlng that “the cause of thelr 1nJu1y was a d1s01ete and

o completed act of neghgence commltted by respondent the alleged faﬂure to 1emedy 01 '

R : : ,1emove the veh1cles and t1mbe1 from pet1t1one1s p1ope1ty does not constltute Ao

R o 'contmulng b1each of duty Smce they d1d not ﬁle sult W1th1n two Years of learmng of the R

"f"_completedg act then clauns were t1me-barred Id at *8
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- 'In th1s case, the tfdiscr’e’te and completed act‘ of negllgent comrriisiSion’? vvas the’buildi'ng_ T

S '_of the brldge and 1nsta11at10n of the culverts in 1985 The1e 1s s1rnply 1no allegatron of any

': :_, overt” act after that date Regardless of how the BOE d1esses up 1ts neghgence clauns 1ts ’-

B L .assertlon-Mr Rel-lley had ,a : contmumg duty remove the brldge and' culvertsls 31mp1y no o

' ’ dlfferent that the s1m11ar allegatlons unsuccessfully leveled agalnst the defendants 1n Roberfs and . ;' _
- 1 'jf Zzlel

In leam V.. Kelly, 282 So 3d 682 (M1ss App 2019), p1a1nt1ff’s home suffered from :

. :i : -1ntemuttent ﬂoodmg ove1 a peuod of yeals, staltlng in 2009 He 1mt1ally ﬁled su1t agamst h1s = L B

- 1mu11101pa11ty allegmg clalms soundlng in neghgence t1espass and nu1sance ”. leam, 282

% - So 3d at 686 Sometlme later he amended hlS complamt to add s1m11a1 c1a1ms agalnst hlS

o :.: nelghbors‘ assertmg that they 1nte1rupted and alteled downst1 eain storm-water ﬂow by 1ep1ac1ng

e = a cham hnk fence w1th 4 wooden fence by changmg the landscapmg in then back yard and by .

B }ﬁllmg in, an open dlamage dltch Icl On appeal flom a trlal court dec131on grantmg the

nelghbors statute of 11m1tatlons motlon he asserted that hlS clauns of 1n_]unctlon neghgence ; R

: E ’nulsance and trespass were contlnulng torts that tolled the statute of 11mltat10ns” and that “new B o

i‘_'-clalms for 1n_]unct10n neghgence nulsance and trespass accrued each ttme [lus] house ﬂooded Lo

T ;‘ _éleam at 685 The appellate cou1t 1eJected that those assertlons ﬁndmg that 1ega1d1ess of how - ‘: R |

. :he framed the cla1ms plamtlff’s damages “all stem ﬁom the ﬂoodmg of hlS home and [he]

o :12"

o events whlch for all practical purposes are identical, occur repeatedly, at short intervals, ina " =

- - con51stent connected; 1hythm1c manner.”” Moss'v. Erie Ins. Prc op. & Cds. Co.;2020 U S. Dist.

) - 'LEXIS'42521, 2t #16 (S.D. 'W. Va. Mar; 12 2020) (quoting; . DeRocchzsv Matlack Inc.; 194 W - -
0 Va. 417, 423 n.4, 460 S.E.2d 663, 669 1. 4 (1995)). In the latter case, the plaintiff hiad “sporadlc- R

. and non-consisterit” exposure to 1socyanate fumes, whlch this Court held const1tuted separate S

GRERR ,'causes of. act1on againist his employer d..

As Judge Copenhave1 1ecently noted “[t]he contmumg tort doct1 ine pertams to b



L ,-‘ithe ﬂow of the storm water. We ﬁnd that 11ke Humphl zes’ 3 the ﬂoodlng of Mllam s home
T constltutes a contlnual 111 effect not a contmual unlawful act The1ef01e the contmulng torts

SR '.: g doctrlne does not apply ? leam 282 So 3d at 692 See also Mujfoletfo v Towels 244 Md
3 : .':'that the contmumg harm doctnne 1ests on a new afﬁrmatwe act ) Sn mger v Town of
o Jonesbo; o, 2020 U . Dist LEXIS 28648 14 (w D. La. Feb 3, 2020), Ter leckz v Stewa;r 278
‘ S :i.{ <M1ch App 644 657-58 754 N W 2d 899 909 (2008)
o . - dlstmgulshable In GI aham the plamtlffs brought a neghgence actlon agalnst a develope1 . s -

R :.: ar; gumg 1ts neghgent constructlon of a housmg development’s storm—wate1 management system co

g than two years aﬁer the ﬁrst ﬂoodmg

L ::alleges that the ﬂoodmg is caused by thie placement of [ne1ghbor s] wooden fence Whlch altered

. .: App 510 528 223 A 3d 1169 1179 (2020) (“Malyland appellate courts have con81stent1y held

Plamtlff ar gued G; aham v Beve; age supported it contmumg tort” clalm Gr aham is-

3 s 'altered the ﬂow of surface water to then property, causmg damages They argued the neghgence

- 'i:‘ :' _clalm was a contrnumg to1t such that damages were: recoverable even though they ﬁled su1t more

The Gl aham court began 1ts analys1s by lookmg fust to a puor pel curzam declslon in

R Handley v, Town ofShznnsfon 169 w Va, 617, 289 SE. 2d 201 (1982) whele the town had

R _ilnstalled a wate1 transm1ss1on 11ne on the plamtlff’ S propelty When the plamtlft’s notlced that

L _' :the wate1 hne was leakmg, they notrﬁed the town Its efforts to 1epa1r the leak we1e 1nadequate

DR g : vand the leakmg contlnued as d1d the damage to the plamt1ft’ s property In Handley, thls Court

o :,"'concluded that “where a tort mvolves a contmumg or 1epeated mJury, the cause of act1on accrues

Humphl ies v. Peal hwood Apal Tments Pai iner sth, 70 So 3d 1133 (Mlss App

o } ) :201 1) The court in Milam 1ejected plamtlff’ S ar, gument it Wwas’ dlst1ngu1shab1e ‘becatise -
- Humiphries involved the cuttmg of trees and not the “d1ve1s1on or obstruction of an emstmg

A _fi ’d1 amage dltCh and pathway or 1a1smg the elevatlon of one s plopelty » Mllam at 692
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‘ at and lnmtatmns begm to mn from the date of the last mJury, 01 when the t01t10us overt acts
- cease » Id at 619 289 S. E 2d at 202 Th1s ruhng is consonant w1th the rul1ngs dlscussed above
?_where 1epet1t10us wrongful conduct occur1 ed Whlcl’l as the d1str1ct court stated in Moss

L 1nvolved' events Wthh f01 all p1actlcal pulposes are 1dentlca1 oceur 1epeatedly, at short

B 1ntervals 1nacons1stent connected rhythmrc riianner.”

Tummg to the clalms before 1t m Gr. aham thls Court stated that the thlust of the

_7 :.plamtlffs complalnt was “that the const1uct10n of the 1nﬁlt1atlon system as well as the o

g ‘f - ont1nu1ng w10ngful conduct of the Parke1s in neghgently fa111ng to take actlon w1th regald to

o _conectmg the alleged 1nadequac1es of that system 1s causmg contmumg 1nJurles to thelr 1ea1 and.'- -

B pelsonal property As such we ﬁnd that the pr esent case plesents a much more compalable L

L '_fo.:.31tuat1on to that found 1n [Handley] » Gl aham 211 W Va at 477 566 S E 2d at 614 Handley, R

e - 'of coulse 1nvolved a constantly leaklng wate1 hne and 1t appea1s the allegatlons in G; aham

s - '::', _1nvolved a storm wate1 management system wlnch had the effect of d1vertmg su1face water

L : - : presumably constantly In thls case the allegedly wmngful conduct was completed in 1985 S

. Almost thnty yea1s passed from the conduct to the tr1al The fou1 ﬂood events fo1 whlch

i Eu'damages sought spanned s1x years and the last one was e1ght yeals bef01e trlal Under the

Lo .:c1rcumstances th15 case much more 1esembles Roberfs and Zzler (and the sporadlc natule of the - P

o ~cla1ms makes 1t more hke the sporad1c exposu1es at 1ssue m DeRocchzs) than what appears to _ Lo

L _have been at 1ssue in Gr aham

If the BOE’s 1ead1ng of GI aham is conect that the assertlon of a duty to cmrect

s ; -_completed constructlon const1tutes contmumg wrongful conduc then the1e 1s no' real way to o

o : 51econ01le Gr aham (de01ded in 2002) w1th the later decrsrons 1n Robel rs (2007) and Zrler

2




: (2017) 14 In both cases the clauns arose from actlons orrgrnally taken by defendants and known L :

R by the plamtrff pr101 to the expn atlon of the statute of hrmtatlons In both cases the defendant

e : 'd1d not conect or reparr the condrtrons they had allegedly caused resultrng in contmulng damage -

L ; : to the plamt1ff In Zzlei there was specrﬁc allegatrons of a contlnumg duty on the part of the

- defendant allegatlons msufﬁcrent to allow then cla1ms to survrve

Here the BOE d1d not clalm that the pr operty constantly ﬂooded 01 that water constantly

L : 1mp0unded on rts property It does not clarm any addrtlonal affnmatrve or overt acts by Mr

R ~Rellley dur1ng-h1s l1fet1me beyond-the constructlon of -the‘ :bmdg’e- and 1nsta'llat1'on -of 'the culverts .

- .m 1985 As a 1esu1t for purposes of detenmnrng the approprlate statute of hm1tat10ns for

S plamt1ft’ s monetary damages clalms, the Cou1t should hold that the statute of hmrtatrons begms k S

B ) ; 3: to run on the date of each ﬂood event The lower court S 1efusal to dlsmlss the monetary damage -

o 'clarms f01 those two ﬂoods and therefore 1ts allowance of the Jury to consrder them was error. As‘

- :' :such the Judgment should be 1educed to 1emove the monetaly damages for the 2004 and 2008

| 2 4 ;ﬂoods along w1th the prejudgment mterest on those damages Alternatlvely, 1f the Court adopts SR

o the BOE’s posrtron that 1ts monetary damages causes of actlon do not accme because the Duck . S

o Lane Brrdge and culverts strll exrst then the pre_] udgment 1nte1est award cannot stand

L _'THE LOWER COURT ERRED IN DENYING PETITIONER’S
: . MOTON FOR SUMMARY JUDGMENT, FOR JUDGMENT AS A
-~ 'MATTER OF LAW OR FOR A NEW TRIAL BECAUSE THE
- "EVIDENCE WAS INSUFFICIENT FOR THE JURY TO FIND :
. THAT THE CONSTRUCTION OF THE DUCK LANE BRIDGE
.- AND THE INSTALLATION OF THE CULVERTS :
- PROXIMATELY CAUSED THE MONETARY DAMAGES
‘ '.CLAIMED ' -

- Standard o‘f:Rev:i:e'w:. As noted 'above,‘--t'hisrcoﬁa-has 'sfaféd:thét the standard of review for .

x LI As Zzle; was a Memorandum Demsmn 1ssued unde1 Rule 21 the Court must have‘ -
found that one of the 3 condltlons hsted in Ruile 21(0) ex1sted -
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R ::the grant'.or-denial of'a'surmnary judgment motion is dé novo. Kbsﬁo.s*’ki v»ROge'rs- 2014WVa L o

R _LEXIS 151 at *5 (Feb 18 2014) (memorandum decmon) The “standard of review- for an.

- - 0 orde1 grantmg or denymg a renewed motlon for a Judgment as a matte1 of law after t11al pulsuant R

: .3;‘;'.to Rule 50(b) of the Wesf Vir gmra Rules of Crvzl PI ocedw e [1998] is de novo' > Tn State

S - Perr oleum Cmp V. Coyne 240W Va 542 546 814 s E2d 205 209 (2018) syllabus pomtl

o _‘: : (01t1ng Fredekmg V. T ylei 224 W Va 1, 680 S E 2d 16 (2009) syllabus pomt 1) Pet1tloner ,

L 1ecogmzes of course that When th13 Court 1ev1ews a tnal court's orde1 grantrng 01 denymg a

NN - ~renewed motlon fo1 Judgment asa matter of law aftel trlal unde1 Rule 50(b) of the West Vn gzma . . -

L ] Rules of szzl P; ocedw e [1998] 1t 1s not the task of th1s Court to rev1ew the facts to detennme

o how 1t would have 1'uled on the ev1dence presented Instead 1ts task is to determlne whether the 2

SRS :: evrdence was such that a reasonable tr1e1 of fact mrght have reached the dec1sron below Thus

B 3 .when consrderlng a rulmg ona 1enewed motlon for _]udgment asa matte1 of law afte1 t11a1 the

: » ev1dence must be vrewed in the hght most favorable to the nonmovmg party Coyne syllabus

it . ;pomt 2

Defendant s motron f01 summary Judgment speclﬁcally challenged the ev1dent1ary basrs fo1~ : - S

e '-a fmdmg of prox1mate cause Wlﬂ’l respect to the specrﬁc monetary darnages clalmed from each of e

o : :‘ the fou1 ﬂood eventS (App 256 260) That mot10n was agam renewed pnor to the start of trral

L :as a 1esu1t of the trlal court $ o1der on a motlon in 11m1ne statmg that Plamtrff’s expert could

o testlfy cons1stent w1th h1s report and h1s deposmon testrmony (App 1009) That mot1on was

o demed as well (App 1007 1019 At the close of Plamtlff’ s case Defendant agam 1alsed the

o . causatlon argument notmg that the1e was srmply no causatron evrdence that budge the

L embankment or the culverts caused the damages that is, that the ﬂoodmg was sufﬁ01ently

.7 worse than 1t would have otherwrse been to cause the damages because of the b11dge (App

2%




71563 1567 1571 1574) After fmther algument the lowe1 court stated

: Cu cumstantlal ev1dence is as lawful as dlrect ev1dence, and T th1nk
o 'that's at best, what the board has and -- in the way of supportmg its case, and
-~ that is lawful evrdence that may support aver dlct ds 1o the cause of actlon
. iasserted ' o

W1th that 1t gets to the Jury

o B (App 1574) Slgmﬁcantly, the lower court added “And now what I dldnt hea1 ﬁom thls

fellow the expert I drdn't hear that a smgle teaspoon of wate1 got on “= 1mpounded on J ohn o

5 ] Marshall’s p10perty I hea1d about ﬂood levels and he d1dn’t tell me whe1e the hell that

L ) watet went and to hear an expert read a 1eport is bormg But anyway, the expelt dldn't tell L

- :“‘me whethe1 th1s water 1s e1ght foot th1ee foot 01 17 or whateve1 1t was Ml Mlller I dldn t o

o ;' hea1 whele a tablespoon of that went onto the J ohn Ma1 shall p1 operty to lmpound And

S maybe you d1d and maybe theJury d1d butI don’t take thmgs f01 glanted and I d1dn't hea1 [ o

t (App 1574 1575)

Tummg to the ev1dence mtroduced at tnal ne1the1 Plamtlffs expert w1tness Mr Keams

L t:nor Defendant’s expert w1tness Mr Spullock offered op1n1on testlmony that the Bndge

= :embankment or culvert p10x1mately caused the damages sought by Plamtlff at tnal Is leeW1se C

S f Anone of pla1nt1ft’s lay w1tnesses we1e pe1m1tt1ng o offe1 opnuon testlmony As descnbed by theV L

o ‘BOE’s attorney, those lay w1tnesses “You1 Honor the lay w1tnesses w1ll testlfy about the1r .

DS observattons factual obse1 vatlons of the fou1 rain events and how the water came down the

o :ﬂoodway and how it 1mpacted the embankment and the narrow openmg under the brldge and

L ".ba.c,ked up.on t_he_ ;b_oard's property, and..thaﬂs,Obsciwatlon::Thaﬂs not Sc.lenﬂ;ﬁ% iechinical. A.nd,so '; o

s The issue: at tr1al was not whethe1 the Bndge embankment and culverts could

i : ., '1esult in ﬂoodmg of the JMHS property- in: some generic scenario but rather. whether Mrs: Retlley

_ —either as Administratrix ot 1nd1v1dually was liable for the actuial damages claimed by the -
L Plamtlff because the Budge embankment and culverts prox1mately caused those damages
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- they will - .théy absolutely will demonstrate causation th’rdugh-thei'r own personal tobs'ewations: SRS

o and testunony » (App 1012) The ﬁve fact w1tnesses wete: Robert Montgomery, Sabllna

S 5__Montgomery, Charles Duckworth Roge1 Slmmons and Dav1d McCombs

September 17, 2004 Flood

Robert Montgomery testlﬁed that 8 to 10 lnches of 1am fell the day of the 2004

3 ﬂood (App 1282) He ﬁthhe1 testlﬁed the ﬁeld had not p1ev1ously ﬂooded smce M1 ) S T

S : Rellley mstalled the b11dge in 1985 (App 1282) M1 Montgomery d1d not obsewe the : _‘ )

;:V; creek durlng the 2004 storm (App 1285) Sab1ma Montgomery 31m11a11y test1ﬁed she d1d o ;A.:- S

- not observe the meek backmg up dulmg the 2004 ﬂood (App 1395)

I\/h Duckworth testlﬁed that h1s observatlons of that ﬂood we1e 11m1ted to what he bneﬂy f = ,.:i .

o :.:'observed ﬁom the thnd ﬂ001 of the John Marshall ngh School bulldmg (App 1432 1433)

Ml Duckworth also testlﬁed that dunng the Septembe1 17 2004 ﬂood the entue S

o --':f Marshall County Board of Educatlon p1 operty behmd J ohn Malshall ngh School extendlng all

SRR the Way to the northern hrmts of sald properly was ﬂooded and the ﬂoodmg Was not lumted to e

REAE ]ust the John Ma1sha11 ngh School baseball ﬁeld (App 1431 1432)

Roge1 Slmmons testlﬁed he was not m the area dunng that ﬂood and therefore could offer. R L

L '1:' ;‘_no observatlons regaldmg that ﬂood event (App 1454) He observed the effects of the ﬂood the' L BN

next day (App 1459)

Dav1d McCombs testlﬁed stated that hxs only observatlon of that ﬂood was when he

o ;‘_"bneﬂy d10ve past the ﬁont of John Marshall ngh School on West Vlrgmxa State Route 2 At L 5 o

SR jthat pomt the ﬂood watels had already covered the John Marshall ngh School baseball ﬁeld '

-7;,-'_‘:(App 1464 1465)
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‘..Eeb_r'uag .1-, 2008 Flood o

Mr Montgomery testlﬁed that he d1d obse1 ve wate1 come down the dralnage way,

e :__'nnpact 01 encounter the budge swul a10und and back up mto the ballﬁeld du1mg the 2008 R

R ,ﬂood (App 1294) He offered no testlmony as he could not that the damages clanned

' - 'by the BOE we1e caused by the b11dge

- Mrs Montgomery testlﬁed durmg the t11a1 that she d1d not 1ecall make any obselvatlons

i w1threga1d to the Februaryl 2008 ﬂood (App 1407- 1408 1413)

Mr Duckw01th testtﬁed he could see watel commg up on the JMHS baseball ﬁeld durmg B o

e . ; the 2008 ﬂood (App 1433) He d1d not test1fy that he saw 1t hlttmg the brldge ot comlng back : o

S :- up the creek He Just saw the ﬁeld startlng to ﬂOOd (APP 1433 1434)

Ml S1mmons testlﬁed duung t11a1 that he thought he mlght have observed the February

. e Ii.. 1 2008 ﬂood but he could not be sure (App 1456)

Flnally, Mr McCombs testtﬁed at the tual that he d1d not make any observatlons at all

o ”:?7 w1th 1ega1d to the February 1 2008 ﬂood (App 1466)

Iune 17 2 1 od. L

Mr Montgomery testlﬁed that he d1d obse1 ve water come down the d1 amage way, R

R _:unpact or encounte1 the budge swnl around and back up 1nto theballﬁeld duung the 2009 S

S f-'f.fﬂﬂood (App 1294)

Mrs Montgomery testlﬁed that she d1d not recall makmg any observat1ons w1th 1egard togi S

S :__'the June 17 2009 ﬂood when it was occurung (APP 1410 1413)

M1 Duckworth testlﬁed that he d1d not make any observatlons w1th 1ega1d to the June

| 17 2009 ﬂood (App 1435)

Ml Slmmons testlﬁed dur 1ng tnal that he thought he mrght have observed the February L

:__"l 2008 ﬂood but he could not be sute. (App 1456)



| Fmally, I\/h McCombs testlﬁed that he d1d not make any observatlons w1th regard to. the‘ SRR

' :'-'-:'..f_':;June 17 2009 ﬂood (App 1466)

m&m&m

Mr Montgomery testlﬁed that he d1d obse1 ve water come down the d1a1nage way,

_ _'.:._-;lmpact or encounte1 the b11dge swu] around and back up mto theballﬁeld du11ng the 2008 _' R

S ..:'ﬂood (App 1294) He d1d not testlfy that he was there in the mlddle of the mght

Mrs Montgomery testlﬁed that she drd not make any obsewatlons w1th 1egard to the B ':_’-: i L

35'5.June5 2010 ﬂood (App 1413)

Mr Duckworth testlﬁed durlng the tual that he d1d not make any observatlons Wlth L ST

R ::legald to the June 5 2010 ﬂood In fact he test1ﬁed that the June 5 2010 ﬂood happened

o :.:'overmght and when everybody woke up, the ﬁeld was aheady ﬂooded ” (App 1439) He went o

. - on- to agree that unless someone was the1e in the mrddle of the mght of June 5 2010 no. one ;' -

L :' _would have been able to observe the water commg down the creek h1tt1ng the brrdge backmg -

R = :up, and ﬂoodlng onto the ﬁeld ” (App 1439)

Mr Snnmons testlﬁed the1e was a mghttrme ﬂood (App 1463) but that he thought 1t was :;’ o

e f__'m 2004 even though every othe1 wnness testlﬁed that ﬂood occmred durmg the day (as it d1d)

U _:He nonetheless testlﬁed he may have observed the June 5 2010 ﬂood (App 1456)

Mr McCombs testlﬁed dunng the tual that he d1d not make any observatlons w1th regard

' to the JuneS 2010 ﬂood (App 1466)

Based on thrs “observatlonal” testnnony whlch to the extent the BOE argues 1s p1 oof of

- ,iplommate cause of the damages sustalned as a 1esu1t of the four ﬂoods — 1s d1rect1y at odds the

- :BOE’S posmon on the apphcatlon of the drscovery rule 1t a1 gued in opposrtlon to the motron to
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: dlsmlss Beyond that and as nnportantly f01 thrs part of the appeal is msufﬁment to create a.

SR genume issue of mateual fact on prox1mate causatmn for the damages

West V1rg1n1a follows the rule that “A plamtlffs burden of proof is to show that a -

| ] Pet1t10ne1 S b1each of a partrcular duty of care was a prox1mate cause of the plalntlff‘s 1n]ury, not B sl

L the sole prox1mate cause » Srephens V. Rakes 235 W Va 555 565 775 S E 2d 107 117 (2015).

g i.v_i Even under that f01mulat10n however the Pla1nt1ff must prove that WlthO\lt the defendant s

o - neglrgence the 1njury would not have resulted Indeed the Jury was so charged

" An act or fallurc to act is. the proxrmate cause of an 1nJury 1f it was orie of o
e 'the efﬁclent causes thereof without which the injury would not have resulted, It i is
a cause that contribirtes duectly to the . 1nJu1'y and resultlng ‘damages, and is
- :dlstmgurshed from ‘a mefe incidental - crrcumstance niot_in the  diréct hne of

_?causatlon If you find that the neghgence of the defendant was the proximate cause R 5 L
of Pla1nt1ffs alleged-injuries, you may award the Plamtlff damages The Plalntlff e

o ‘may recover-only for those elemerits of darnages that they have proven to be present‘

| ’--'.'by a- preponderance of - the. evrdence ‘to: have p10x1mately resulted from the‘ ::: IR

' »neghgence of the Defendant

o ':;'_‘_(App 1760) In thls case that 81mply means that Plamtlff was requrred to prove that had the;_" S

. . I Rellley brrdge and embankment not been present dunng any of the foul ﬂood events at lssue, thenf - _1-:: - L

B Plamtlff would not have sustalned the damages that were caused by those fou1 ﬂoods Theil |

o {'Defendants would submlt that 1t was 1mpossrble under any cncumstances for the Jury to have: e

o ;‘ _1easonably concluded that the Re1lley bndge 01 embankment were the proxrmate cause of any of o :' - :

o - ‘, the four ﬂood events at 1ssue because the Pla1nt1ff offered absolutely no evrdence at tnal to suppo1tf B ST

D -'f[ _that conclusron. o

3




IV, '-'THE LOWER COURT’S AWARD OF INJUN CTIVE RELIEF FAILED TO
- COMPLY WITH RULE 65 BECAUSE IT FAILED TO CONTAIN . .~

. ~APPROPRIATE F INDINGS OF FACT OR CONCLUSIONS OF LAW .

- AND WAS OTHERWISE UNSUPPORTED BY THE EVIDENCE OF =

 IRREPARABLE HARM OR ANY OTHER BASIS FOR THE AWARD OF 2

= INJUNCTIVE RELIEF.

o St’a’nda"rd of r'eview" “.Unles's an‘abso'lute i-igh'tito injunc'ﬁvé 11'-e'=1ie”fj is confen‘-ed -b‘y‘ sta‘tut'e;_ 2

o 'the power to grant or 1efuse o to modlfy contmue 01 d1ssolve a temporary ora pennanent PR

R : »mjunctlon whether p1 eventlve or mandatory in char acter ordmauly 1ests 1n the sound d1301 et10n e

o of the tual court accordlng to the facts and the cncumstances of the partrculal case and 1ts L

g actlon in the exerclse of its dlscretlon wrll not be drstulbed on appeal in the absence of d clear » S

o :;showmg of an abuse of such dlscretlon » G C01 p v; MackJo Inc 195 W Va 752 754 466

s '.S E 2d 820 822 (1995) syllabus pomt l Whethe1 a tnal court’s 01de1 comphes wrth the _ ] :.‘ e
e _1equ1rements of the apphcable rules howeve1 1s a quest1on of law 1ev1ewed de novo Moreover 3 e

o - ! f‘The demal or grantmg of an mjunctron by a tr1a1 comt is d1scretronary and w111 not be dlsturbed S

SR upon an appeal unless there is an absolute nght for an mjunctron or some abuses shown 1n SR

R iconnect1on wrth the denral or glantlng thereof » ‘Boal d of Denral Examznels ¥, Storch 146 W

' .f-.'::: Va 662 122 S E 2d 295 (1961) syllabus p01nt 6 At the federal level a dlstuct court s abuses 1ts.. - -

o . = :dlsc1et10n 1n awardrng m_]unctlve 1e11ef by falllng to apply the approprrate cuterla for such See

: e & Landmal kLana’ CO v Oﬁ“ce ofThzzftquvem’zszon, 990 F 2d 807 811 (Sth Cll 1993)

- {_“(prelnmnary mjunctron)

It is 1mpo1tant to note as well that the burden of proof Ires wrth the party seeklng the

"A'"-;.';:-'_'-mjunctlon Camden—ClarkMem ’lHosp Co;p V. Tuiner 212W Va 752 575 SE2d 362 20027.:@'_ .
S :':W Va LEXIS 240 (2002) In the federal system an award of 1nJunct1ve 1e11ef requues “The e e

o ::.'party seekmg the 1n_]unct10n beals the bu1den of p1ov1d1ng a sufﬁcwnt factual bas1s by offeung ;i | L

o } . some proof beyond the unveuﬁed allegatlons 1n the pleadlngs ? Imagme Medzspa LLC V.
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Transfo; matzons Ine.; 999 F Supp 2d 862 868- 69 (S D W, Va 2014)
o Plalntlff sought m_]unctrve 1e11ef pursuant to Rule 65 of the West Vnglnla Rules of C1v11
Procedure Rule 65(d) pr ov1des ) |

‘ Every o1de1 glantlng an 1njunctron and every restralnmg 01de1 shall set -
.Z forth the reasons for its issiance; shall be- spe01ﬁc in terms; shall describein .. -
g 'leasonable detail, and not by reference to the complalnt or-other document, the act
- -oracts sought to be testrained; and i is bmdmg only upon the partles to the actlon
i :thelr officers; agents seivants, employees and attorneys ‘and upon those persons
~ in active conceit or part1c1pat10n w1th them who recelve actual notlce of the order
e by pelsonal serv1ce or othe1w1se - : o .

West Vn gmra Rule of szzl P; ocedu; e 65(d) Th1s p10v1s1on is substantlally 31m11a1 to Federal

L :- . Rule of ClVll Plocedure 65(d) and mdeed is patterned onit. And the 1equnements of that rule

S ::: a1e mandatmy and must be observed in every mstance > Alber n 383 F. 2d 268 at 272 (4th

g '~:.'f_'}f[‘0u 1967) CPCInr’l Inc v Sklp_pyInc 214F3d 456 459 (4th Clr 2000)

In addltlon Courts have generally held that a heaung awardlng a permanent or . o

B "mandatory mjunctlon constltutes a tr1a1 to the court on that clann In West Vu glma Rule 52

o . ( :(also based on 1ts equlvalent federal counterpart) apply to such tnals That rule states

o In all act1ons tned upon the facts Wrthout a July or w1th ani adv1sory Jury,

~“the coutt shall find the facts. specrally and state separately its conclusions of law -
" thereon, and judgment shall be entered pursuant to Rule 58; and in grantmg or. -

" refusing preliminary. 1nJunct10ns the court shall- snmlarly Set forth the findings of

" fact and conclusions of law which constitute the grounds of its actlon Requests IR

o »f01 ﬁndmgs are not necessary for purposes of 1ev1ew

S s Wesr Vn gmza Rules of Clwl Pr ocedule 52(a) 16 Here the lowe1 coult made not ﬁndlngs of fact j. S

S fno1 d1d 1t 1ssue conclusmns of law thus depnvmg thls Court of the opportumty to properly

As the Fourth C1rcu1t stated 1n Albel tz v Cl uzse 383 F 2d 268 271 (4th C11

1967) “On 1ts face, Rule 52(a) would appear to apply- only to 1nterlocut01y injunctions. - 0
* - However, it has been held that the language of the:Rule “in all actions tried upon the facts - -~ .

" without a jury * * # ‘encompasses suits in which permanent mjunctlons ate issued; Hook v. Hook o

Vi:'; _'&Ackelman Inc 213 F.2d 122,130 @3 Cir. 1954). See 5 Moore's Federal Practice.§ 52.07, p. TR,
S '2668 (2d ed 1966) (1966 Supp)” See also Ashland Ozl v, Kauﬁnan, 181 W Va. 728 733 384 ;' L



B : -'revrew whether it abused its. d1sc1et10n See é. g Sfate V. Redman 213 WVa 175 178 578

o ’:‘ S E 2d 369 372 (2003) (1ntemal c1tat10ns ormtted) (wr1tten orders “as a 1u1e must contam the -

e i_1equ1s1te ﬁndmgs of fact and conclusmns of law to permlt meamngful appellate 1ev1ew”) Aetna e

;{;‘ Cas. &Sw Co », Pmon 176W Va 190, 195 34ZSE2d156 161 (1986) (tual court’

e “fallure in thls case to make any ﬁndlngs of fact or conclusmns of law glves thls Court

SN nothmg upon Wthh to base our 1ev1ew”) On th1s bas1s alone the tual court’s award of

. :__'an.unctlve rellef should berev‘e‘rsed- .

Moreove1 there was srmply no ev1dence before the trlal court that permltted the entry of S

e a mandatory 1njunct10n The motlon fo1 mJunctlve 1e11ef was ﬁled almost a decade after the last

e - ﬂood event con31de1ed by the jury and more then 16 yeals after the ﬁlst one consrdered by the = B
) i Jury As the BOE argued m 1ts motlon unde1 each of the 1elated legal theorres rarsed by the = IR

s - Marshall Co BOE in tlus case namely, contrnumg trespass 1nte1ference w1th r1pa11an rlghts S

- _ and creatlon of a puvate nulsance the Marshall Co BOE is entltled to entry of an order

Y dlrectmg the defendants to abate the nu1sance (App 2206) The motlon rehed pnmarlly on the: S .

o t11al evrdence m support supplemented by an Apnl 2 2020 englneermg study” attached to the R ':

' i__'motlon (App 2216 2219) authored by Plamtrff’ s tual expert M1chael Kearns such set forth a’

- i_ conceptual plan Wthh Plalntlff sought to have the lower court of der “defendants” to

i :1mplement That study was unsworn and ne1the1 Mr Keams n01 anyone else testlﬁed at the S

i .'_-'f_.':‘mjunctron heaung held on September 15 2020

In the unsworn study, l\/h Kearns stated that, “In the 1ecent cou1t ﬁndmgs 1n Ma; shall

I -‘County Boam’ of Educatzon V. Rezlley, it 1s our understandmg that 1t was found that the 1nstalled s

e ;_"S E 2d 173 178 (1989) (notlng 1nte1play between Rule 52 and an award ofi 1nJunct1ve rellef even - TR

SR ‘under the pior version of Rule 65). In Albel fi, as ini this ¢ case, “thele were no findings of fact or - BRI
IR _statements of conclusrons of law ” Id :
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- Bt bndge structure and assoc1ated abutments/embankments Wthh were p1ev1ously mstalled by Ml

- ';Rellley f01 access to hlS propelty on the cast 31de of L1tt1e G1ave C1 eek mcreased the ﬁ equency -

S 2. 'and magmtude of ﬂoodmg on the John Mmshall ngh School ploperty . (App 2216) Of

S ;' _course the Jury made no such ﬁndlngs It s1mp1y concluded that the BOE had ploven 1ts case

- '."-'w1th 1espect to the four ﬂood events at 1ssue and made no ﬁndlngs w1th 1ega1d to futu1e ﬂoodmg._" - B |

S f_lf'In fact any ev1dence of such ﬂoodmg was spe01fically excluded ﬁom the t11a1 (App 2234)

Unde1 the c1rcumstances there was SImply no ev1dence offered at the 1n_|unct10n hearmg o o

o o -that supports the mandatory 1n_]unct1on awalded The BOE offered no testlmony, tendeled no

S ' documents or took any other steps to demonstlate to the tr1a1 court that the Jury d1d anythmg

g - other than what 1t was spe01ﬁcally asked to do determme whether the BOE had proven 1ts B '» S

L g :...case w1th 1espect to ﬂood events that occurred m01e than ten and as many at 16 yeals bef01e thei;' ;‘ _: A '

:f{'hearmg-'i-

ThlS Court has neve1 spec1f1cally spoken to the factors a cir cu1t court must con31der m

SRS awardlng a permanent mJunctwn Othe1 coults have been more spec1ﬁc For example one courti} e

o has stated that “As the partles movmg f01 permanent 1n_|unct1ve 1e11ef Plalntlffs must prove 1)

e f actual success on the merlts 2) that they w111 suffe1 irf eparable hann 1f the Coult dechnes to

- 'i:' ;' :glant 1n]unct1ve rehef and 3) that “the ha1m that would 1esult 1f an m_]unctlon does not 1ssue

s ~'_:.'-’;outwe1ghs the halm that WOUld befall the Opposmg Pal'ty lf the lnjunctlon is: 1ssued » Hor zzon T .

Pels Commumcahons Inc V. Spr mt Corp 2006 Del Ch LEXIS 141 at *96 (Del Ch Aug 4

o 5»"2006) As anothe1 comt has put 1t “A pelmanent mJunctlon 1s an equltable 1emedy that w111 be N

- ':'; .jgl anted only whe1e there w111 be 1mmed1ate and uxepalable mJury to the complaunng palty and _A S S

| : 3the1e 1s no adequate 1emedy at law » Lemley V. Stevenson 104 Oth App 3d 126 136 661

L : . ,N E 2d 237 (1995) Thus “The pulpose of an 111Junct1on 1s to p1event a futu1e mjuly, not to SR .




- -'rediiess:pas't-'erngs.-” Id As vano_thet ‘stated' ‘fTh'e .claS'sic 1‘equi'1"enlents’ .for»a. pel'nlanent g

o 'anunctlon are 11Tepa1able hann and the lack of an adequate 1e1nedy at law » Bonney V. MT M N

o Famzly er Par fne;shrp, 2013 Conn Supe1 LEXIS 203 at*l9 (Supe1 Ct Jan, 28 2013)

L N Unde1 any of these fonnulatlons (01 snn11a1 ones ﬁom any numbe1 of othe1 Juusdlctlons), the -

- BOE fa11ed to meet 1ts butden on the motlon f01 1nJunct1ve 1e11ef '.

F i sf 1t offe1ed no ev1dence in 1ts motlon 01 at the hea1 1ng of mepal able hann It and

S E :_.the lowe1 cou1t when 1t enteted the 01de1 plepared by the BOE’S counsel - 1e11ed on the _]u1y s

= . : veldlct As noted howeve1 that veldlct was- hm1ted to the fou1 questlons posed to the Jlll’y

. thch was snnply whethe1 the BOE had “p1oven 1ts case w1th respect to the foul ﬂood events

R E the last of wh1ch was ten yeals bef01e the 1n_1unct10n hea1 mg Even assumlng ev1dence at tual

o could be 1ead to mean that unde1 some cncumstances — futute ﬂood events could occu1 the1e B PR '_: -

e s 'wasn’O-eV1dence ~1ntroduced~of'.“.lrreparable han’n- o‘r -th'e lack of ~an‘ adeqtiate i'emedy at Ilaw .

. Indeed the entue tual was about p1 ov1d1ng the BOE w1th a 1emedy at law f01 damages 1t alleged RERUENE

g to have sustamed as a 1esult of ﬂoodlng wlnch pledated the mjunctlon heaung by 1n01e than ten R

- ffto 51xteen yea1s

- 'Se'cond- -the -unswom i“engine'ei-'ing study 1s 51mply hot: sufﬁc1ent eviden'ce"’ that the -

CoL ;;'; _lowel cou1t could have con31de1ed in detenmmng the scope of 1njunct1ve 1e11ef See e g , Ll S

i :»A;' ,‘ Rockenbaugh v Banon 2013 W Va LEXIS 202 at *9 1. 10 (Ma1 8 2013) (cn‘mg O’”O G“S

By -;':,.ji Co V. Walkel 59 Oluo App 2d 216 394 N E 2d 348 (Ohlo Ct App 1978) for the proposltlon

B i,;that “unsworn allegatlons of opelatlve facts contalned 1n a mot1on f01 1e11ef ﬁom Judgment or m :': . o
-a buef attached to the motlon a1e not sufﬁment ev1dence upon wlnch to glant a motlon to vacate o

- Judgment”) M1 Keams d1d not test1fy at the heaung As noted above he spe<:1ﬁcally stated that - e

o lns undelstandmg was the jllly concluded the “the 1nstalled b11dge st1uctu1e and assomated
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U abutments/embankments mcreased the frequency and magmtude of ﬂoodmg on the I ohn

o '; Mal shall Hrgh School pr operty” even though there was no such ﬁndmg by the Jury

Thn d the Order grantmg 1njunct1ve 1e11ef contalns no ﬁndmgs of fact or conclusmns of S

. law It_contalns_ no.dlscussro,n :O.f the dlf_ferences bet_ween- _the_ 'R;ellley- Estate and Petltron_er

s '} B individuaIly : AlthOugh th1s Cou'rt appIies a deferenttal standard of 1‘eview-'Vvhen detei‘rntning o

D ) whether a lowe1 cou1t erred in awa1d1ng 1nJunct1ve 1ehef Bansbach v Hm bzn 229 W Va 287 R |

- s 728 S. E 2d 533 (2012) that standard presupposes there were such ﬁndlngs and conclusmns for

o . } »1ev1ew See W Va R ClvP 65(d) (“Every 01der glantmg an 1nJunct10n and every 1estra1n1ng ' :.: -

- ordel shall set f01th the reasons f01 its 1ssuance shall be spemﬁc in telms shall descnbe in . |

o reasonable detall and not’ by 1efe1ence to the complamt or othe1 document the act or acts sought:' S

s to be 1est1a1ned”), W Va R C1v P. 52(a) (“In all actlons trled upon the facts w1thout a Jury or

s = ‘-w1th an adv1sory Jury, the court shall ﬁnd the facts spec1a11y and state sepalately 1ts concluswns A '

B ; _:of law thereon ) The award of 1nJunct1ve rehef should be 1eve1 sed

CONCLUSION

F01 the reasons stated above the declslon of the lower court should be 1eversed the T s

Z__'-Plamtlft’s clalm f01 monetaly damages should be stncken or 1educed the lowe1 coul't’s award of - 3 o -

IR flnjunctlve 1e11ef vacated and the case 1emanded f01 furthe1 proceedmgs ;' R

: 3 -MYRA KAY REILLEY AS ADMINISTRATRIX OF
- THEESTATE OF FRANCIS E: REILLEY AND MYRA
- KAY REILLEY INDIVIDUALLY B
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CERTIFICATE OF SERVICE
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of the Estate of Franc1s E: Re1lley, and Myra Kay Rellley, Ind1v1dually was had upon the: o

: Respondent by f01wa1d1ng a true copy thereof postage p1e-pa1d to its. counsel thJs 21st day off R -

January,as follows
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. 600 Quamer Street -
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:- ; .MYRA KAY REILLEY AS ADMINISTRATRIX OF
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