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,. ·. IN THE cmci;n couRT ~F KANAWHA COUNTY, WEST v"lli,~Jl1,j l ED 
RENE a. nENTsE, zjia Jij~ "-:B )PH'~~,h i 

Plaintiff, 

v. CIVIL ACTION NO.; 19:C~I045:':~:·.:·~ ::.:: :.~-!.,. . .-' .. 
JUDGE SA.LANGO 

STATE OF WEST Vffi.GINIA DEPARTMENT 
OF HEALTH AND HUMAN RF-SOURCES., 
FRANClS STUMP, aDd JANE DOE, 

Defendanu. 

ORDER DENYING DEFENDANTS' MOTION TO DISMISS 
OR, IN THE. ALT.E'RNA.TIVE, COMPEL.ARBITRATION AND 

GRANT.lNC PLADITIFF'S LU VE TO FILE A SECOND AMENDED COMPLAINT 

On a previous day came the Defendant, W~ Virginia Depanment oftlealth-and Human 

Resources (hereinafter "DHHR"), and -filed its Motion to Dismiss or, in the Alternative, Compel 

Arbitration ("Motion to Dismiss''). Defe.odantFrances Stump alsojoined in the Motion to Dismiss. 

[n their Motion to Dismiss, the Defendants argue th.at the Plaintiff's Complaint should be 

dismissed because she failed to provide at lea..<it 30 days pre-suit notice of her potential claims to 
'• 

Defendants DHHR and Stump. Defendants argue that such notice is required by W. Va. C'.ode § 

55-17-3 because DHAR is a state agency and Defendant Stump is a public official sued in her in 

her official capacity. Conversely, plaintiff argues that she provided the required notice to DHHR 

prior to commencing an action against it and tha1 notice was not required as to Defendant S1w:np 

because she is not a "public official" pur~.-uant to the plain meaning of that term. 

The Defendants also argue that Plaintiffs Complaint should be dismissed on grounds of 

sovereign immunity because she failed to explicitly allege that the recovery she seeks is limited to 

the state's applicable insurance coverage as contemplated in Syl. Pt 2, Pittsburgh Elevator v. W. 

Va. Bd. of Regents, 172 W. Va. 743, 310 S.E.2d 675 (1983). In response, the Plaintiff has 

represented to the Court that it does not, in fact, seek a:ny recovery in this action from state funds, 
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but rather only seeks recovery under an up to the states applicable inaurance coverage as 

contemplated tn P{tts&urghElevator. The Plaintiff has fiu:ther repr.esented that the omission of 

such an apifoi~ · llllegation from ~e Coiliplafut Was iiiac!ve1tent: and h_a.<; requested f4at the Court 

grant her l~e to n!e a Sece>nd J\.m~1dcd Complaint for the purposes of correcting this pleading 

d~fect so that her olauil cail 'be decided on the merits. The Plaintiffhas nled a s~axate ·motion for 

leav!il to file her)fo09nd AJn(;;Oded Complaint 

'l'he l)efendants a1so argue that the Court should entc,; an Order compellmg I'Jamtiff to 

arbi1rate her dai.irui pursuanfto ® e1nplo-yment agr~tshe enwred into W:itb Sunbelt staffing. 

u.p, which she lllJs 11:lleg~d jobitiy em.µloyed h~ a!o.ng with fue D!$ll. Th,i; Defend.ants argue 

that; aithottgh tlie:y µe not i>ariies to the in:bi tration agreement, they should be i:ible to .eil:fotce 1t 

againstP.)itintiffbasc:d '.oli: tb:e Jo~ajne of cquital:>t~ cstoppel. The :Plaintiff asserts, however,. that 

eqtritable estoppei_ do~ not 11pply ~d. even ifH d?es, the a.rbitmion agreement cannot be enforeed 

as to PlauitifPs ~aims aglli.m--t. the moVlllg D_i;:(endants _because SQ.ch c~~jms de, nat fall vii1;hin the 

scope df the arbit:tiµion agreen;i~ and fac agreement is pr:occdura:lly -and s:iµ)sta-ntively 

uriconsciooable. 

Finally, -Defendants argue that 'the Court ~h®l~ dismiss "PlitintifFs ,c~J i'Qr poniyve 

damages agai1:,st the:ro bec::ause _punitive ~ages are not ayailahle against gi:>vfipl~neiital a~encies 

and pul;ilic of1.i• s.ued .in their official capacity. Pla:inti:ff counters .that a Rule l2(b)(6) Motion 

'to Dfaniiss is not the properptocedural device for disposing of a request fur punitive damages· and 

that puo.itive (.Jarpages are availabie against Defendant :Stump because she is not a public offic;ial 

under the plain meaniug offuaqerm. 

The plll'tics have submitted extensive briefing on the issues implicated by the Motion. to 

Dismiss. After mature conside:ration of the Motion to Dii.m.iss, including a review ofsncb motion 

and all memoranda oflaw il1 opPQsition to and in support of the same; the Court hereby DENIES 

the Motion to Dismiss. Additionally, the Court hereby GRANTS Plaintiff's Motion for Leave to 

File a Second Amended Complaint, which is attached hereto as Exhibit 1 and makes the foUowing 

Findings of Fact and Conclusions :0fLaw: 
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FD\j'DJNGS OF FACT 

J. Plauitiff was hired by Sunbelt Staffing, LLC to work at William R. Shlll'pe, Jr. 

Hospital, which is operated under the direction ofDHHR. 

;i. Plaintiffhas alleged that she wa1,jointly employed by mnm. and Sunbelt. 

3. J~ prior to starting her employment, Plruntiff signed a Consultanl Empkiymem 

Agreeme.,rt. 

4, The only parties to the Consultant Employment Agreement a.re Plaintiff md 

SUnbel.t. Specifically, DHHR nol' Defendant Stump ure parti~. 

5. The Consuuant Employment Agreement oontruns the following nrbir:ration 

provision: 
Arbitration 

15. Any dispute or difference betwee11 Sunbelt and Consultant arising out of 
or rel11.ting to this Agrectoeot shall be finally settled by arbitration in accordance 
with the rules of tbe American Arbitration Association by a single arbittator. The 
{.tic] Sunbelt and Qi@ltant shall -agree on an arbitrator. If SunJ)elt and the 
C-Onsultant fail to agree on an arbi~r Within thirty (10) days ."lfter notice of 
oommencement of arbitration, the American Arbitration Association thaJl, upon 
request of eifher party, appoint the arbitrator to . constitute the panel. Arbitration 
proceedings hereunder may be ircitinted by either Sunbelt or Cpnsµltani by making 
a w.rittt.;n request to the American A,xbitrafion Association, togeth~ witµ any 
appropriate filing fee, at the office of the American Arbitration Association in. 
Jacksonville, Florida. A.11 arbitration proceedin.gs shall be held uz Jaclcronville, 
Florida. Any order or determination of the arbitral tribunal shall .be final aµd 
binding upon the parties to the arbitration and may be entered in any court having 
jurisdiction. 

6. The arbitration provision is contained in a five-page document of ~mall, single-

spaced print. The text of the arhitration provision js not set off from the re.st of the document by 

bolded typeface, eolarged print, all caps, or any other method of ensuring tba1 he provision is made 

to be coru,pi1.,1.1ous to the reader of the document. 

7. The arbitration provision requires that arbitration be conducted in Jacksonville, 

F1oritla.. Jacksonville, Florida is approximately 743 miles and n~y 1) hours from Plaintiffs 

home in Elkins, West Virginia. 
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8. Paragra:Ph 11 of the OmsulULnt Employment Agree.ment also contains a unilateral 

fee-shifting provision requiring Plaintiff :to _pay Sunbelt''s legal fees and :costs if it preVf.!ils fa 

arbitration to ~oroe ~tiy terins of the Agreement. 

9. Durilig her· employzneD:t at WilliamR. Shmpe., JJ::, Hospital. Plaintiffalli,ges she was 

· subjected to sexual hm:assmeri~ l;iy a co~w:mker, which she ultirtiately rej)Q_rteu to Def.endantSt.ump. 

Hl . D~arit 'Stut~p w~ ~plQyed as a supervisor fur DHHR at the,hos.pifal. Sh.c has 

not been el~~_o.t a.ppi)h1ted fo. any public:office. She has not been·cloakedwith any auth<uity 

over th~ public .regardinj,\ the State of \VesfVirginia' s exercise ofits sovereign powen. 

l t P1 nintiff alleges that, after:reporti.ng the .se:roal harassment to Defendan:tStump, she 

-was ~sf erred 1.Q a fess desir~le .shift. 

12. Oµ or abou.fNovembet9, 2017, Plainti:fflcamcd fbatsbc-he.d bcim teoninate<r and. 

her Agreement with Sunbelt had~ canceled. 

13~ On' orabout October 2.1, 20i9, Plaintiff notified DH.HR and the,o::ffice of the West 

Virginia Attorney G~eral, via certified mail, rehnn receipt requested, that ~¢ in.ten~ tq assert 

claims against DHHR for violation of the West Virgini.aHwnan.RightsAct ("WVHRA") and for 

neglige.nt ]'.etention. neg~igent supervision; and Intentional Infliction of Emotional Distress/tort of 

Outrage. 

1.4~ On or about October 22, 2019, Plaintiff filed her original. Complaint naming 

Sunbelt\ Scott Starcher~ Defendant Stump, and Jane Doe as Defendants, Although Plaintiff 

inserted a footnote stating that·she had provided pre--suit notice to DHHR and intended to amend 

her Complaint fo add it as a Defendant, DHHR was not named as a D~endant in the original 

Complaint. 

l S. Plaintiff did not commence an action against DHHR until she amended her 

Complaint to add ii as a Defeodaot on November 22, 2019. Thercfcirc. Plaintiff provid<>d 31 days• 

notice of her _potential cl.ai111S to DEHR ~fqre c9mmencing an action ~gainst it 

l Sunbeltand Scott ~cber have been volUDtarlly d~d by Plaintiff ptitinam' .to Ru:le41(~){ l)(i) ofthe 
W tcll>'\Vkginia llo:les ofChiil ProceduJ'c.. . 
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CONCLUSIONS OF LA. W 

A. Plaintiff complied with the pre-sui.tnotice provisions of W. Va. Code§ 55-17-3. 

16. W, Va. Code§ 55-l 7-3(a)(1) prescribes as follows regarding the pre-,suit notice 

required before commencing an action against a "government agency" in West Virginia: 

Notwithstanding any provision of law to the contrary, at least thirty days prior to 
the institution of an action agairu,1 a government agency, the complaimng party or 
parties must provide the chief officer of 1he government agency and the Attorney 
General written aoti¢, by ~fled niat1> tetum. rcccipt re.quested.., of the alleged 
cl~ and the r~ief desired. Up<,n. ~ipt, the chi¢{ o-'ffice:r of ·~ go'\'ertittlent 
agency sl@ll fort}lwith forww,d a copy c,fthe notice to the President of the Seo.ate 
and the Speaker of1:he House ofl)elegat~ .. · .. 

W, VA. Com:§ 55-17-3(a)(1) (2020), 

17. W. Va. 'Code § 55-17-2(2) defines a "go,,emment agency' as "a Co.n.st,itutional 

officer or other public omciaJ. named as a Defendant or Respondent in: bis or her official capacity, 

or a department, division, bureau, board, co:mm.ission or orher agency or mstrumemality within tl;le 

executive branch of state govemm_ent that has the capaL,ity to sue or be sued." Id. at § 55• l 7-2(2). 

18. There can be no dispute that Plaintiff provided the reqµited notice to Dfi1R 

because she did not pommeoce an action agajnst it until 31 days airer .she provided notice of her 

potential claims. The question that must be resolved in 1his case is whether notice was required as 

to Defendant Stump. 

19. To decide whether notice was required to Defendant Stump, thls Court must decide 

whether she was a "government agency" a.<i defined by W Va. Code§ 55-i7-2(2). Pur6118nt to§ 

55-17-2(2), Defendant Sttunp would fall within tbe definition of a "government agency>' if she is 

(1) a consti.tu.tionaJ officer, (2) a "puhlic official" sued in her official capacity; or (3) a department, 

division, bureau., board, commission or otber agency or instrumentality within the executi,•e branch 

of state govtlTilIDent that has the capacity to sue or be sued. 

20. Here, the Defendants assen that Defendant Stump constltu1es a government 11gency 

because she is a public official sued in her official capacity. Thus, the dispositivc question is 

whether Ms. Stump is a public official as contempla.1ed by W Va. Code§ 55-17-2(2). This Court 

finds that she is not. 
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2L At the outset, the Court reco.gnizes that ''[w]here the 1ang;uage of a statute is free 

from a.n:il>iguity, its plain meani1lg is to be accepted and applied witbout.re:scn.i roint~retation." 

Syl. Pt:2, Crock.it\,, Andrews, 1_53 W. Va. 714, 715, l72S.E.2.d 384, 385(1~70). "fn1he ~bsence 

ofany :d~finjtion of the intci:lded meaning of wor.ds or tenns u51ed in a [statute], -they will, -in the_ 

urtcrpretation ofth.e act be g{ven their common. ordinary and .accepted moa~iin 1:he:c.onocction 

In wbicb..~ey are used.n SyL Pt. 1, Mzn~rs i1t Gen. G,p. v. HQ;; 123 W. Va. 637,638, 17 S.E.2d 

81 G; 81 l (1941). 

· _22, No definition for .. public oflicial" can be found · in Chaptc.r 55, Artfole 17 of the 

·west Virginia Code. However, the Court can ascerf.aln its unamf:>j_gaous, commo~ oi'dimlry ·and 

accepttJd mea.nmg from dictionaries, oilier parts of the West Virgi.lua Cod'e,. .a.odprior West Virginia 

use law. 

23. .B/4ck'E.Law Dictiona?' defines "public o:fficial"-as:«[o]ne who holds or is faves:ted 

with a pub/le office-.. a :~n elected or. appointed to. carq qut some portio,i of a government'$ 

so. vereitfn pqwers. Black ;s .Law Dicllonary 1 i 19, 1267 (8th -ed. i004) (emphasis ,added). Likewise, 

Merriam-'Wibster's CollegfrJJe Dictiumiry .de-fines the noun "ot(icial" as •~one who -holds or is 

invested aitli an offiu." See Mei•ri.i:lm-Webster's Colle"giate Dictionary 861 (1111, Ed. 2014) 

(emphasis added). 

24. Additiona11y, "public official" is defined elsewhere in the West Virginiti Code. 

Specifie&lly, the West Virginia Governmenta/Bthir:s Act"("WVGEA") defines "public official" as 

foUov,s: 

'Public official' means :any person who is elected to, ap_l!Ointed ,to, or giw:n tire 
ardho.rity to act iJJ any state, county, or municipal offict! or pm,itio11, whether 
compeosated or no~ and who fa resp,msihle for -the n1aldng nf policy or takes 
<,fficuil. action which ls :either ministerial or .nonminisk-ri¢, or both ...• 

W. VA. CODE§ 6~1-3(k). The WVG.EA explicitly distinguishes between a "public employee'' _, 

and a "public {).fficiaf' by se~ly defining a "public enipJoy.~" as "aoy full-time or part-time 

~mpfoyee of any.st.ate, county or municipal gm,emmental body or any political slibdivision thereof; 

1ncl.udiDg comity school boards." The legi$1ature also ado~ this definition of')>ublic o:ffici.i:il;, 
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I 
for ilieMeiiical Cannabis Act's prohibit.ion of public officials' financial DT employment jnterest in 

a mectical cannabis organization. See id. at l 6A-l 5-2( c). 

25, W. Va. Code§ 6B-2B-1 similarly defines "public officiaP' as .. any per.;oo wbo is 

electe.t! or appointed to any state, county, or municipal office or position. including boardS, 

agencies, departments, and commissions, or: in any other regi6nal or local governmental agency." 

W. VA. CoDf. § 6B-2B-1(1) ( empl1asi.s added). ft also sepa.tately defines "public employee" as "any 
full-time or part-ti.me einployee of any state, or political subdivision of the sta..'-e, and tbcir 

respective boards; agencies, departmcots, and commissions, or in any other regional or local 

gwemmeotal agency." Id. at (h). 

26. These definitions of "public official'' contained elsewhere in tlie Wcs.t Virginia. 

Code are consjstent with the definitions from Mcrriam.-We.bster and Black's Law Dictionary. 

?:l. Additionally, The Supreme Court of Appw.s of West Virgiaia bas recognw:d that 

"the public official category • cannot be tl1ought to include all public employees. "1 Tiinerma,n v. 

Daily Gazette Co., 188· W. Va. 157,180,423 S.E.2d 560, 583 (1992) (emphasis aqded) (quoting 

Hutdrinson ,,. Proxmire, 443 U.S. 111, 1191 61 L Ed. 2d 411, 99 S. Ct. 2675 n.8 (1979)). Rather, 

the Court found that "[p)ublic officials are 'those among the hierarchy of government employees 

who have, or appeRr to the public to have, substantial responsibility for or corztrol over tlie 

con.duct ofgovernnrental afft1irs.'" Id. (quotiogRoscnblalfv. Baer, 383 U.S. 75, 85, 15 L. Ed. 2d 

597, 86 S. Ct. 669 (1966)). 

28. Based upon the forq;--oi.ng, this Court finds tbat the common, ordinary, and accepted 

meaning of "public official" is one who is elected or appointed to a pnhlic office or position to 

exercise the state's sovereign powers or substantial responsibility for or control o,·er the conduct 

of governmental affairs. The Court is bound to apply this meaning in detemrining whether 

Defenda.n.1 Stump is a "public official." 

29. Herc, there 'is no dispute that Defendant Stump is uot Bn elected or appointed public 

office holder. Likewise, the record contains 110 suggt":Stion or evidence that she is cloaked with any 

authority to cxi::rcise the state's sovereign powers or otherwise has any responsibility for or control 
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pver gove.mmental affairs. Accordingly, she is not a ",pubJic official" and, tlius, :has no official 

q.pacify in whicll she could be snoi She is merely a public employee. There.fore, Plaintiff was not 

requited ctd provide notice of her claims a~st Defendant Stump p.ursuanuo W. Ya. Corh § 55-

17-3(a)(l ). 

30. Bas.ed upcin the foregoing. .this Court finds that. Plaintiff complied with the pre-suit 

notice re.quirem.crits ofJY;,Va. Code § 55-~ 7~3(a)(l) by providing 3l days' nqtice cif her claims 

against DHHR:befQre oommencing au.action agamst it. 

~. flam.tiff $holllil be granted Iea,•e t.o amen'dher.Complabit to correct the ju.rls41ctfonaJ 
pleading deficiency of omi~ atl.n-pliclt a~egation that she is not seeking ~very 
from·s:tate funds. 

31. Article VI, Section 5 of the We.yt Yirginia Constitution. provides >SOW:«:ign 

m;imumty to the Stlrte from damages S\llts. See c:.g., Parkulo 11. W. Ya. Bd . . of Prcb. & Paro.le, 1 99 

'w. Va..161, 167,483 S.E1d.507, 5:1~ (l?!:>6). However, inPiitsburgh Elevator Co>'v. W; Va. J3d. 

of Regents, The Supreme Court. ()fAppeals of West Virginia held tl:ult "(s}uits ~ch ·~ no 

r~very from ~e funds., but rather allege: that reoovery is sought under arid ll}) to 'fhe limits of 
the State's liability insura:n~coveta~ fall qutsi~the .tradi1;fonaJ constitution.lil bar to suits agRinst 

the State. 172 W. Va, 743,310 S~2d !575. (l£>~3) at Syl. PL 2. 

32. The Supreme Court has si.µce held lli~l it would "'not review suits against the ,State 

brought under the anthorityof W. Ya. Code* 29;.:12-5 [state insurance] unless it is all~ged that the. 

recovery sought is lii:nitecf to the applicable·insurance coverage and the scope .ofthe.~v~rege and 

its exceptions are appareol from the recora:•-syJ. Pi. 3, Parkuw, 1'99 W_ Va. 191,483 S.E.'2d S<r7. 

See.aJsoJohnsonv.CJ. Mah.anCamtr. Co .. 210 W. Va 4.38,441 n.4, 5.57S.E2d 845,848 (2001). 

However, the. Supreme Court has made exceptfo.os to revjew such tasd; on multiple occasions. 

S-eeParlculn, 199 W. Va. 161,483 S.E.2d 501;Johnson, 210 W. Va. 438,441 n.4, 557 S.E2d 845, 

848. In Pal'kulo, the Supreme Court instructed the trial court on .remand to allow amendment.of 

the Comp}aint .to-Clll'e the omission ofan allegatio:n that recovery- was not sought from st~te funds. 

See Parku/o, 199 w; Va. nt 170. 4U S.E.;2d at $lo. 
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33. In this case, the Plawti.ff has represented to·the Court that she does not intend to 

seek any recovery from state funds, but mt.her seeks recovery only under and Uf) to the state's 

applicable lia,bility insurance coverage as contemplated by the Pittsburgh Elevator case. The 

Plaintiff has moved the Court for lel:lve to file a Second Amended Complain.t fur the pmposes of 

curing the omjssion of an explicit allegation to that effect. 

34. Rule 15 of the West Virginia Rules of Civil Procedure prescribes that "[a] party 

may amcud I.he party's pleading once as a matter of course at any time before a responsive pleading 

is served· .. , _ Otlmrwisc a party may amend the party's pleading ~Y by lea~ Qf court or by 

\Vritten consent of the adverse party; and leave shall be freely given when.justice so requires. W. 

Va. R. Civ. P. 15(a). 

35. Rule 15 must be Uberally construed, such that "[uJcless the amendment pf a 

pleading will prejudi~ th_e oppo!:iing party by not affording him fill opportunity to nieet the issue, 

it should be allowed so as to pertnit an adjurucation of the case on its merits." Emp'rs Fire lna. Co. 

v. Biser, 161 W. Va. 493,491, 242 S.E.2d 708, 711 (1978) (citing Rosier. v. Garron, Inc., 156 W. 

Va. 861, 199 S.E. 2d 50 (1973); Foman v. J)m,i~, 371 U.8. 178, 9 L. Ed. 2d 222, 83 S. Ct. 227 

(1962); Conley v. Gibson, 355 U.&. 41, 2 L. Ed. 2d &O, 78 S. Ct 99 (1957)). 

36. The goal of Ru.le 15 is '''to insure [sic] thal cases and controversies be detennmed 

upon their merits and not upon legal te-chnicalitics or procedural niceties."' Brooks v. lsinglwod, 

213 W. Va. 675,684, 584 S.B.2d 531,540 (2003) (quoting Doyle v. Frosr., 49 S.W.3d &53, 856 

(Teon. 2001). Accordingly, amendments to pleadings shall rarely be denied See id. 

37. Leave to amend "'should always be granted UD.der Rule 15 when: (1) the 

amendment permits the -presl!lltation of the merits of the action; (2) the adverse party is not 

prejudiced hy the sudden assertion of the subject of the amendment; and (3) the adverse party can 

be given ample opportunity to meet the issue." E.g., Jd. at SyL Pt. 5 (emph~s added). 

38. Other courts have recognir.ed that "courts should 'freely grant leave to 

amend jurisdiccional a1legations,' and should refrain from d-ismissing actions 'based solely on 

a technical error in j uri.sdi1.-tiona1 pleading.'" Assei Value Fund Ltd. Pskp. v. Care Grp., 179 
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f F.R.D; 117, 119 (S,D.N.Y. 1998)-(emphasis in original) (quoting 6 Moore§ 15.14[3]). See also 

Oliver Sch. v. Folej>, 930 J!.2d 248, 2.52 (2d Cit. 1991) tR.ule l5(a) of the F<:deral R-ules of Civil 

Pro'Cedme provides that the C6ui.t should grant leave t.o amend "freely ... whenjnstiee.so requires," 

and the principle that permission to.ameu.d t'o ,state.a-claim should be freely tµanted •• , 1s iikevi.:~e 

applicable to iiismissals for failure to plead an adequate basis for federal jurisdiction.") (quoting 

3 Mo.ore's Federal Pr.acti.ce p~ 15.lO, at 15-104 (2d ed. 1990) {nin dismi11si,ng-a complaint for . 

w1ure to show jurisdiction, the court shoulo heed 1he admonitfon 

of~~.f 1~ imd ~w amendment 'freely' if itappears at all possible that the plaintiff 

can oorrectthe defect.)). 

39. Tb'us, '"[V)]heie the pc,,ssibility exis1s that [a jurisdictional} defect can be cµred ~nd 

tli~ is no prejudice fo the defendant, leave io amend ~t least once shonld normally be ~tei;i as 

a matter of course." FQ/ey, 930 J:.2d at 253. 

40. The requirement to explicitly allege m the Complaint that recovery is not sought 

from sl:ate :funds is a. procedural requireme□t for asserting a claim against the· State outsi~ of its 

con&tip.monal immunity. It is not a sqbst:a:ntive reqiiirem¢tSee Rex v. W. Va. Sch. of Oiteqpathic 

Med., 1)9F'. Supp. 3d 542,555 (5.D. W. Va. 2015).Accordingty, to dismiss PlaiDtiff's claims for 

the omission of such .an allegation would frustrate the purpose of the Rules of Civil Procedure by 

allowing ·such cliiims to be dismissed on a. proceduial error when the error ·could be corr~cted with 

an ame:rulrnent, which would allow for presentation oftbe claims on their merits. 

41. Moreover. nothing in the record suggests that Defendants would be prejudiced by 

the amendment or tbatthey will not have an ample opportunity to I:l.eet tbe issu~ Additionally, 

because the Court is denying the i11stant Motion fu Dismiss in total, the. Amendment will not 'be 

futile. 

C. Plaintiff is .not required to submit her c-Jaims to arbitration. 

42,. Before· referring this ca,se to arbitt~fion,, the Court must resolve the quei,tions of 

\.Vbether l) a· valid arbitration .agreement exists and 2) the P-lain-ti.frs claims fell ·within the 
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substantive scope of the arbitration agreement. See State ex rel. Richmond Am. Homes of W. 

Va., Inc. v. Saiide.r.t, 228 W . Va.. 125, 133-34, 717 S.E.2d 909, 917-18 (2011). 

43. This case is governed by theFedP,.ra{ Arbitration.Act ("FAA"'). 

Pursuant to the F ede.ral Arbi1ration Act ("FAA"), a written provision to settle by 
arbitration a ccmtroversy arising out of a contract tlIBt evidences a transaction 
affecfu:.\g intc:rntate commerce is valid, irrevocable, H.IJ.d enfor~able, unJei;i; the 
provision is found to be invalid, revocable or unenforceable upon a ground that 
exists at law or in equity for the revocation of any cootrac.t;' 

ld. at Syl. Pt 1 (internal qnotations nmitted.}. The purpose oftbe FAA is not t.o elevate the 

importance of arbitration agreements above other types of contracts, but rather to ensure 1hat 

arbitration agreements Bre treated the sapie as any othtlr contr'.ie,1 and tmforced accortling w thefr 

terms. See id.. at Syl, Pt 2. In other words, >"arbitration agrcctncnts ate [as much] enforceable as 

other contracts, but not !IlOre so.'" State ex rel. Barden &Robeson Corp, v. HUI, 208 W. Va. 163, 

168,539 S.E.2d 106, 111 (2000) (quoting Prima Paint Corp. v_ Flood & Cankl.in Mfg. Ca,, 3&8 

U.S. 395,404 n.l2, 87 S. Ct. 1801, 1806 n.12, l 8 L. Ed. 2d 1270, 1277 n.12 (1967)). 

44. Accordingly, the FAA does not override normal state law rules of contrnc..1 

interpretation, :such that the questions of whether an arbitration agreement was validly foIIDed 

and whether a PJaintiff's claims fall within the scope of the arbitration agreement are decided 

pursuant to state law. See Su11e. ex rel. Richmond Am. Homes of W. Va,, Inc., 228 W. Va. at 

134, 717 S.E.2d at918 (2011). TI1crcforc, courts may apply its "[g]eneraUy applicable contract 

defenses such as ]aches, estnppeJ, waiver, fraud, duress, or LlllCOnsdonabifay to invalidate an 

arbitration a.greemeJJ.t. 11 Id. 

l. Plaintiff is not required to ubit.rate claims betweeu her aud the Defw·dants 
because tne scope of arbitrable disputes is explicitly limited to disputes or 
differences between Plaintiff and Sunbelt. 

45. "Arbitration is a matter of contract aod a party cannot be required tn arbitrate a 

rii.spute that it has n.Qt agreed to arbitrate."- E.g., State ex reL U-Haul Co. v. Zakaib, 232 W. Va. 

432,439, 752 S.E.2d 586, 593 (2013) (emphasis added}. Therefore, "[u]n.dcr the [FAA] parties 

are only bound to arbitrate those issues that by clear and llllmistakable writing they have agreed 

to arbitrate." Id. See also Staie ex rel. Ci1J1 Holding Co. v. Kaufman, 216 W. Va. 594, 598-99, 
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609 S.E;2d 8551 859-60 :(2004) {arbitration provisioru: are %in.ding and ~nforceabl.e on all causes 

ofacti-00 arisi.ri.guuder tbe·contr:act that, by the contract teans,.m;emade.aibitrable."), 

46.. The FM does nm 9v~de normal rules of oontract ir;l:teipretittion. S~e Staie ex rel 

U-Raul Co.; 232 w:v !ft. at 439, 752 .S .E.2d a.t:593. It n1erely ¢nsures that co.utracts to arbitrate a.re 
enforc¢<1 according to !heir terms. SeeState f!X1•el. U-Haul Co~; 232 W; Va. at 43:9, 7$2 S~Eld et 

593, T'.hus, in interpreting the ,scope ofth; sub~t arbitration· agreement, this Couit must.be guided. 

bytraditiona:l staft\Jaw' princip]es of contract: futerpretation. See id.; Richmond.A.in. Homes- of W. 

Va., Inc; 228 Vil. Va. at,134; 717 S,E.2d ut 918. 

47. "ffJt has long:b.een the1aw hi. West Virglnia that "•[w)hen a written contract is clear 

and u.nambiguo~ iti;meawng and legal efTeci ri1ust be detemiined sol¥y from .its conlen~s !ll1.d it 

:wiU be ':given full furce .and effect according to its plain tcnns and provisions.'• Hampden CoaL 

LLC v. Varney, 240 W. Va 284, ;299, 810 S.l~.2d286, 301 (:4018) (quo.(fug,syt Pt._t in 

part;Kaoowlia ll~nking & 7htvt. Co. v. Gilbert, 1:31.W.Va. 88, 468.E.2d:22s- (1947)). "A valid 

written instroment which expresses the intent of the parties in plain and u:natnbiguoitS langtiage is 

no1: st1bject to judicial construction or interpr~ati~1 but will be.applied and enforced a~gto 

such intent." ,Ctir:t~m UJ'!fierwr.iters at Lloydfs .v. PinnOak Res., LLC, 223 W, V11. 3$6, 338~ 1:i74 

S.E.2d 197, 199 (2008). Thus;''f n]o addition to tbe terms ota wriLien contract, pr trarispositi.i:;>n.or 

modification thcrcoi; ·can be made by con,structiM, unless it has foundation ili.fhe written words 

of :the paper or in a reasonable and fair iniplica.tion -a.rising out -0f s'(H;.h words or imme pr,ovisiu:n 

thereofor purpose eicpressed by it." Sy!. Pt. 1, Leckie v. Bray, 91 W. Va. 456, 457, 113. s_E_ 745, 

747 (192_2}. 

48. Therefore, .a;n agreement .to ar.bi:trate certain claims cannot be extended by 

construction or implication to include additional claims. See id.; Gas Co. v. Wneeling; 8 W. Va. 

320, 350~51 (l S75) ("Though courts wish to have [an-arbitration J submission and award ~ilate 

as many di~ntes as .are reasonably and ~ghtfully within its scope, .still disput.es oh\-'iously .no1 

included, thc,ngh so co g,t'ate that their •a:nnex.ati(;,n would have been highly natural aJlcl proper, will 

not be·added by a forced construction.")}. 
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49. In thi~ case, Ph1iutifl' clearly did not agree to arbitrate claims between her and 

DHHR, rui the plain and unambiguous tex.t of the arbitration agreement explicitly limits the scope 

of fil'hib'aole disputes to disputes or differences "between Sunbelt and Com:ultmit." The claims at 

issue- here are i.laims between DH.HR/Defendant Stump and Plaintiff, not Plaintiff and Sunbelt 

Clearly then, such claims do not fall withln the scope of disputes made arbitrable by the su.bj.ect 

11.rbitration agreement 

50. The Court finds that because it cannot make Plaintiff arbitrate claims that she did 

not agree to arbitrate and because it mu.~t apply the plain 11nd unambiguous meaning aud legal 

effect of the langµage in -ihe subject arbitration provision, Plaintiff's claims agajnst DHHR fall 

·outside the _scope of the subject arbitration agreement. Therefore, the Co¢ cannot compel Plaintiff 

to arbitrarehec claims. 

2. Equitable Elitoppel does not apply to allow Defendantst non-signatories to 
the: subjcd arbitration agreement, to e11.forc.e the agreement against 
Plaintiff. 

51. DHHR i.s not a party to the subject arbitration agreement. Generally, non-parties 

to IUl arbitration agreement cannot enfur-ce the agreement against a party to the agreement. Se.e 

Bayles v. Evan.s, '.2020 W. Va. LEXIS 258 at 15-16 (Apr. 24, 2020j. Only in very limited 

circumstances can a non-signatory to an arbjtration agreement executed by others be bound by 

or enforce the agreement against a signatory. Sae id. at 16- 17: Blues/em Brands, I11.e. v. Shade, 

239 W. Va. 694, 702, 805 S.E.2d 805, 813 (2017). 

52. The Supreme Court of Appeols of West Virginia has rec-0g11ized that in certain 

cases .. [a] non-signatory to a written agreement requiring arbitration-may utilize th.e [theory uf 

estoJipel] to compel arbitration against an unwilling signatory w.hen the signatory's claims 

make reference to, presume the existence o.t: or otherwise rely on the wrinen agreemenL" 

Bluestem Brands, Inc., 239 W, Va. at 702, 805 S.E.2d at 813. 

53. Toe Supreme Court of Appeals of West Virginia has cautioned tl1at the doctrine 

of estoppel should be applied cautiously aod only '"in very compelling circumstances, where 

the interests of justice, morality ru~d common fairness clearly dictate that course.'" Id. at i &-
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19 (quoting JB.SFin. Corp. 11. Seidman. & Assocs., L.L.C., 136 F.3d 94:0, !>48 (3.d Cir. 1998)). 

In other words, ~stoppcl sh011ld only be applied whece it is nece.,~ary ti) prevent .a party from 

''cherry picking" c¢ai.n favorable tetms in a con1nct to rely upon fpr his .claillls 9t. clain:ung 
:;;_ 

entitlement to direct b1IDefits of a contract, while. at U1e same time avoiding the cocin-act'~ 

burdens. 8,J.e id.. ai 19.:2t 

54. Plaintiff' is riot attempting In ·this case to rely . upon, <ani>rce, qr. benefit n.-o;n l;h~ 

terins of her employment agreemerit.with Sunbelt' Spec.i.fioally~ Pl.auiliffhas not made a claim for 

'br:eachof any of.the• of the contract; she is not seeking t6 recover any dm:ct benefits promt#e.q. 

under the con~ and she is not -seeking enforeement of any of the ·eori~fs teJ;'.tris. ~~ .. 

Plamtifrs-claims are based upon rig'ht.,;,_du_ties, and obligations imposed by la.w purswm.fto.the 

WVl:!R..A, _such that her claims do not rely~pon, reference, or presumethe exi$1:ence of the contract. 

See :Wrt~J . .,. Unnier.salMaritinu Service Corporation. et al. • .52:S US. 70 (199.8). (distl.tiguisTiirig 

a stirlµtozy ~ti~discrimiiiation claim from a claim arising.from contractual obligatfonst Jnlact-, 

the existence of the ~bject agreement is of no consequence whatsoever to Piamti'ff's -cl.films 

because she could recover from DlffiR under the WVHM even ifQo cr,'!liJ'~ct existecf between 

her a.n!I, Si,mbclt. See irt. 

55. A,.ccordiligly, this case is distinguishable from Bayli:s and BJuestem, Wesf 

Vltginja cases tl1at have applied the estoppeJ.th~ryto alfow a nonc;signawry to be bound by 

or en.force an arbitration agreement. 

56. For im."1:.ance, in Bayles, Am:erijirise, a -signatory to inve.rtment contracts 

containing arbitratio~ _a,greement.s .,,.,.as attempting to .enforce itagain~ the Plaintiff. who was a 

non-signatory. The . Court applied eqmtabie estoppel to enforce the arbitration agreement 

because PJa'intiff relied upon enforcement of-certain provisions of the contract for bis claims 

.and clnimad entitlem~t to benefits that were due under .the contract,. ali while disclaiming that 

the .irbitration provisionin the same contract could be enforced. Th.ere,, the Court believed that 

fairness dictated !hat equitable -cstoppel be applied to prevent Plaintiff seeking direct benefits 

,of the contract as a non.,$i_gna.tory while at the same .time disavowing .anfocceme:ot of the 
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arbitration clause "based upon her status as a non-signatory. See Bayles, 2020 W. Va. LEXIS 

258 at 22~23. 

57. ln /Jluestem., a non-signatory attempted to .enforce an arbirration agreement 

against the P]aintiff,vh.o was a signatory. Like in Bayle.s, the Plaintiff in Blue.stem was relying 

on the terms t>f the subject contracts for her claims while at the same time di-scJamring that 

arbitration provisions in the-very same contracts could be enforced. Therefore the court found 

again that ei.1oppe1 was necessary in the int.erest'i of justice and common fairness to prevent 

Plainii:ff Shade from using certain tenns of her coittrm~ts e.s .a sword against Blu~te;m. while at 

tl:Je same time disclaiming the application of tb~ ~bitration provision found in the s~e 

agreement. 

58. Because such co11cerns of fairness do not _exist in this case because the Plaintiff 

is not attempting to reJ y upon or enforce any of the contract tenns for her claims, this is not a 

compelling case that warrants the npplication of equitable estoppel. Therefore, the Defendants 

cannot enforce the arbitration agreemen.t against Plaintiff. 

3, Pb.intifPs statutory anti-discrimination claims do not fall within the scope 
of the subject arbitration. .agreement because the sgreem.ent does not clearly 
and nrunistak.3bly require arbitration of such claJms. 

59, The Plaintiffs claims herein arise from the WVHRA, a statutory anti-

discrimination statute. 

60, The United States Supreme Court has held that to compel a statutory anti-

discrimination claim to arbitration, the requirement to arhitrate such claims must be 

particularly clear such that tbe waiver of a judicial forum is clear and unmistakable. See Wright 

v. UniYersal Maritime Service Corporation, et -al., 525 U.S. 70 (1998); 14 Peoo Plaza LLC v. 

Pyett, 556 U.S. 247, 274 (2009). In other words, a Cou..-t '"wiU not infer from a general 

contractual provisiou that the parties intended to waive a [legally) protected right unless the 

undertaking is explidt{11 stated."' See Wright. 525 U.S. 70. 

61. Nmnerous federal circuit courts of appeal have also weighed in on what is required 

to constitute a dear und unmistakable req11irement to arbi.trate statutory-anti-discrimination claims. 
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1n SUllllllal',Y, I.be co~ensus is that broad and. geueral language, even =if it.111ay weUbe interpreted 

to require arbitration under ~:mHtwry principles of tomract interpretation, does not suffice as the 

clear aEd. llllil:istakabl.e hm.,.Cl'l.iage :required -to ior.ce arbilmlion of statutory mrti..-discrimination 

cl:aims. -See Carson v. Giant P'ood. inc., 175 ,ti 3d 325. 332 ( 4Ui Cir. 1999);·.Vwµung l'. Bo-s. M.ed. 

Ctr. Corp., 725 F.3d 3~, 52-53 {1st Cir. 2013); lh'arra. v. [/PS, 695 }<.3d ~.54,-~58,-+69 (5th Cir. 

2012); Wawockv. CSl El(¼). Ci:mtractors, lmi .. 64~ F'. App'x::556155g;;59 (9!h Ci( 2016); :J<atth,ftws 

y. Denver.Ne:wspizperAgencj LLP; No. 09~1233, 2ot1u:s. Aw:LEX:IS 1145,4, at +17.:20c1oth 

Cir. May 171 :2011 ). ~ther, an :agreem~t ~ plai.nly specify the' intent uf~ve· an arbi:trator 

dec.1de the meiits 9f stnwtcJJy _BI)ti-discrimination-cl'aitns. See. Carson, J15 F ~:3d. at 332. 

62. A~cording1y~ specific iri<;0.rporatfon of the relev!i.rit s(atut~ ~:nti-di_scr.imhiafion 

claims somewhere into l:J;le agreeinelit is required to compel .a case to· atbitrati.qn;. See Id .. ("When 

the parties use ... broad but nonspecific l~rul!,~in tlicnabitratioo:dause, they must inc~e ari 

"explicit incotporatio:p. of statutory anfidiscrimination rcqu~rcments elsewhere in the· contract."); 

. Ibarra -v. UPS, 69.5 F }d 314;358--60 ("'[C]o:mts have concluded that for a waiver ,ofan employeels 

~ight to a judicial Thrum for statutory dis~tion clai~ tel b_e. ol~_ap.(i µnmisfakahle, _the CBA 

must., at the very least; iq~tify the specific•,~ the ag(eellient purports to i11coi:pdra.t:e or· 

include ati arbitration dause thatexplicitly tders to statutory claims:·=•>; Wawock 649 F. App'x. at 

558 ("Making no reference to Eantt-<ii-scrimination] claims necessariJy falis short of an ~p]:itjt 

statement concerning them."); Mathews v. Denver N~:paper Ageru.y UP, 2011 U.S. App. 

LEXIS. 11454 at· 17-20 {['V]aiver [of a judi~ial foruin] may only ooo.>ir: where the arbitration 

agreement expressly gran1s the arbitrator authority to decide statutory claims.''). See also MllFIJ7ing. 

725 F.3d at 52-53 {.'lS]ometbing close.r to specific enumeration ·of the statutory clauns to be 

arbitrated is required."}. 

63 . The Fourth CircQit .has set fortl} the :Clearest test for whether au agreement clearly 

arid llllllllirtakably requires arbitration of 'Statutory aoti-discriroination cl,aims. · Spi;:cificalty, the 

Follrt'h Circuit has held that.the clear and unmistabble standarif can be satisfied in the f~lfowmg 

twoways: 
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The first is the most straightforward. It simply .involves drafting an explicit 
arbitration clause. Under this approach, the CBA ml:lst contain a clear and 
unmistakable provision imder which the employees agree to submit to arbitration 
all ... causes of action arising out of their employment .... 

The second approach is applicable when the arbitration clause is not so clear. 
General arbitration clauses, such as those referring to 'all disputes' or 'all disputes 
concerning t.he interpretation of the agreement,' taken alone do not meet the clear 
and unmistakable requirement of Unit•ersal Maritime. When the parties use such 
broad but noospeciµc language in the m:bitration clause, they must include nn 
•explicit incorporatioc. of statutoxy an'.1:idiscrimination requirements' elsewhere in 
the contract. Uni.versa/ Maritime, I 19 S. Ct. at 396. If anoth~r provii.;on, like a 
nom,li~lion. clause, makes it unmistakably clear that the diSCJirnination 
statutes at issue are part of the agreement, employees will be bound to arbitrate thcir 
federal chums. 

Carson v, Giant Food, hu:., 175 F.3d at 33 l-32. See also Aleman v. Ch:.1gach Support Servs., Inc., 

485 F.3d 206,216 (4th Cir. 2007). 

64. Altboµgh the above-cited cases involved arbitration clauses contained in collective 

bargaining agreements eCBA''), their holdings apply ·with equal force to agreements between 

individuals as to agreement$ between nn empl<;)Yet and a collective bargaining unit: 

Nothi11g in the law suggests a distinction between the status of arbitration 
agreements signed by an indjvidual employee and those agreed to by a union 
representative. · 

UPennPla7.aLlC, 556~ at 258. 

65. Tn this case, the Court finds that the arbitration agreement at issue does not 

contain a clear and unmistakable waiver for Plaintiff's statutory anti-discrimfr:iation claims. 

Specifically, the arbitration clat1se in this case contains broad and general language akin to the 

language rejected in Wright. There is oo e:i:.plicit arbitration clause containing a clear and 

unmistakable provision uoder- which Plaintiff agreed to submit to arl>itration all causes of action 

arising out of her employment. Additionally, the subject agreement does not explicitly include 

within its scope statutory anti~cliscrimination claims like Plaintiffs into the scope of arbitrable 

disputes like the one in 14 Penn Plaza where the Couit compelled arbitration. And finally, the 

agreement does not contain any lani,ruage elsewher~ in the agreement that explicitly incorporates 
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Plainti.ft's statutory anti"'.t;liseritnination claims to make it unmistakably clear that the anti

discrimina1ion Stat\it~'at issue (the WVHRA) is part of th¢ agteemetit 

66, B~ed upQri the f?reg6iJJ,g. Pl~titf s sta.tlltbry anti-disc:rii:nination · claim~ do not 

ran WJthin Ike SC-Ope qfthe stbjecf !Qb.i:tr~ OJl agreement. 

4. The Court wi:tl.):r~t mi.force. the ,s11bjec:t ar:bitrii.tio:n: clallse because it is 
proc~<hiraJiy'~~ su:~n'fiy~Jr uneonsd(jn~le. - -

67. tJnconscfonability is-~ Jtjgitlmate rea,son ·for invalid1tting an arbitration agr~t. 

See e.g., Stats ex r-eLRi.chmon;ih.t, Ho~ r:!f1f. P'_a., inc., 228 W. Va, l 25~ 717 S.Eid 909 at 

Syl. _)>t, 3. Under the doctrine of u11consdonability, a coim may refuse to enfu-rce ,a. contract as 

v.ritten if tbere is .. an, overall and gross imbalrmce, one,sidedriess_ orlop.csidedriess in a' contract;" 

Id. at 136,-920 (quoting Syl. Pl 1:2; Brown .l's ~is Healthcare, t;:'oip,. 228 Wi Va.: 646,724 

S.E.2d 250.{2011) (Qyerro1ed on other grounds)), 

68. A l;i;ial court 'considering the UDCQil$1:LOnabilH y ofa:n amitra.tio,:. agi;eement QJ.Ust 

weigh-the fairness of the coiiln!,ct ~- a v;1:icile, t~ke into corisid~o:il :8,l], ·of the. facts and 
circumstru;lces _relevanOo th.e etjijre contract and apply tQe .concept of unconscionap:Hity m a 

flexible mariner. See"id. at 134--, !35,.918 ~919, "if necessacy,tlr.e trial.courtmajconsidcr·1:hc 

co.lltext of the ~b:itratiori. claus6 within the four comers of the coµtract, or col!Sid¢T any extrinsic 

evidence detailingthefor:mationand use of the c.o:iltiact:" Irf.. t!L 135,919 

69; Uno6nscion.ability" is analyzed in terms of' procedural unconsciooability .and 

substantive unconscionability. A contract t<mn is uneruorceable only if it is both procedurally 

andsubstantivelyunccmscionable; a1though both do not_haveto be present to the same degree. 

See id. at 13~, .920. Rather, courts must apply a slidirig scale to evaluate unconscionability, 

such that "the more substa.utively oppressive the contra.C.t term, the less evidence of procedural 

uncottllcionability is required to come -to the concJµsion. that the clause is unenforceable, arid 

vice versat id. 

10. The. West Virginia Supreme Court has set forth the followio,g guidelines for 

determining procedural uncoosciomt:bHity: 
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'Procedural unco.asciona.bility is concerned with inequities, improprieties, or 
unfah:ness in the bargaining process and fo~·roation of the contract. Pi-occdural 
unconscionability involves a var.:ety of jnadequacies that results in the lack of a 
real :md voluntary meeting of the minds of the parties, considering all .the 
circumstances surrounding the transaction. These inadequacies include, but are 
not limited to, the age, literacy, Qr lack of sophistication of a party; hidden or 
unduly complex contract terms; the adhesive nature of the contract; and the 
manne,r and setting in which the contract was formed, including whe-ther each 
party bad a reasonable opportunity to understand the terms of the contract' 

Id. (quoting Brown, 228 W. Va. 646, 724 S.E.2d 250 at Syl. Pt. 17 (overru-Jed on other 

grounds)). Based upon these factors, "courts are roore likely to find unconscionability in 

consumer conb·acts and employment agreements than in contracts arisin,g in purely commercial 

settings involving experienced parties." Id. {internal quotations owtted). 

71. The following guidelines arc used to analyze substantive unoonscionability: 

Sobstan.ti-ve n11conscionability involves unfai-mess in the contract itself an:d 
:wf)ether a contract term. is one-sided and will have an overly harsh effect on 
J.he du!advan,taged p_arty. The factors r:6 b~ weighed in-assessing subsrantive 
upconscionabilityvary with the CQlltent of the agreement. Generally, courts 
should consider the i.:oll11.llercial reasor,ableness of toe contract' tettn:s, the 
pu[J}Ose and effect of the tenns, the allocation of the risks between the parties, 
and public policy concerns. 

See irl at 137, 921. 

72. lf an arbitration agreement imposes unreasonably high costs on a .)jtigan1 tbat 

might d~ter hjm from bringing a claim, a court may consider such costs in nek:rmining whether 

the agreement is substantively unconscionable: 

:Provisions in a contract of adhesion that if applied would impose unreasonably 
burdensome costs upon or would have a sµbstantial deterrent effect upon a 
penion seeking to ,enforce a:nd• vindicate right:i .;md _pro1ectio:n:s Qt to Qhtain 
s~tutary or cormno:t.-:law relief and remedi,e!J that are aff(lrd.etl :>) or arise under 
stare law tlU11i exb1:s (or .Lbe be;n~fit ~d pr:otecticn of tht: puhlic, are 
unconscionable; unless the court deten;nines that exceptional circumstances 
cx:ist that make the provisions conscionabie, 

State ex ,et. Dunlap v. Berger, 211 W. Va. 549,551, 567 S.E.2d 265,267 (2002). See also 

Staee ex:rel. Richmcmd Arn. Homes of W. Va., Inc., 22S W. Va. at 137 -138, 717 S.E.2d at 921-

922. "[J]t is not only the costs impose.cl on the claimant but the risk that the claiman1 may have 
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to bear.substantial costs that:deters the exercise of the coIIBtitutional right of due process." 

State e:i rel. Richmond Am. Ho.mesco,f W. Va" inc., -228 W. Va. at l37; 717 S.E.2d at 923 
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(irtfomal quotations om,itfad). 

73: for. exa,m_p,ie, the Snpx;en,e 6:iun: of A:pp~is of West Virginia: has rccogrii-zoo· 

that forum sel_ectfr,in provisii>li.$ or chofo~ of faw pt{)~sions in an eiµployment a~eem~nt that 

requ.rre iui?itraiion ~ a rem.e>~e j~djctfon V.'.ould be troubiing: 

A forultl se.iectfon clause in an employment coutract, oontatn~ in a COiltracf.of 
adhesion; .. wbi¢lt r~qu.ir~ an . em,plqyee to: arbitrate .or litigate 11.j~ or her
etnploy,t:n~,nt: ·cJai:tr,.s- j!1:t .far~Qway j ijf$ti{etiQn."I, ~~Y. r-¢1D~ from.: th<; 
eoirl~'s .actwn p1a~e u~ ~Jo~t ot~tir.ee,:~l& he trout,l~ tri this 
Cwrt. !t -WetUd altio ~ tro1Jb;Ung if sud1 ~ ~1eymem £nr.tract rocmt,"Cd the 
emP,loy~·.to be subj¢ct to ~~ ~lib_stlll).tivc J.~w 9(a' far-away jutjsdi-0tion. . . . . . 

.Ytate·a rel; Clite.rv. C'/o.wges, 224' W. Va: i9.9. 307 n,41 6g5 S.E.2d 693,, 701 (~009); 

74. The Co:int finds ~e su~ect ~i~tion clause to be bot;h pro¢durally and 

,sub~anthi~ly 17.ntQ:nsci(mable. Slin:b~l{, as Plaint:iif's potential employer, occu.pii::d a far 

sup~or bar~ng posifiori . to Plaiiltiff. Specifically, Sunbelt is a large; sophisticafod 

coxµpapy wbich po~css.cd ail th~ lever~g~: over th~ Pliliritiff beca1.1Se the P.la:u.ttiff ~uld not he 

employed by S~beit nhtess, she agreed to the arbitration clause. Additionally, the subject 

.~greermmt "".BS a pre-:~@ted "take it or leave·h" adhesi.on contract. Moreover, the arbitration 

pro,;i sion is not ccmspicuously se_t forth in the agreemci1t; but in,stca:d buried in a contract 

consisting of five pages of small, single-spaced text without .my-bolded text, all caps, larger 

print, or oth~.:rnetbods of drawin.g:attentionto the arbitn!tion plXlvision. Addition.ally., there is 

no language iu the arbitration agreement to explain the meaning of arbitration or to otb.etwise 

put pn~ on notic-o that, by agreeing to tbe ;prov.ision, the parti.es are relinquisbiog their right to 

a jury trial 

75. Given th!i,i :P1Bj.ntiff has no legal background or training, the nature of the 

agreement and the disp!lri'ty bctwcctt the bargaining power -o.f the respective paities made the 

arbitration a~ement procedurally unconscionable. · 
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76. The subject arbitration agreement is also substantively unconscionab]e. The 

agreement requires Plaintiff to arbitrate her claims in Jacksonville, Florida which is 

approximately 743 miles and nearly -J 1 hours from h~r home in Elkins, West Virginia. This 

will im-pose ~easonable costs and burdens µpon her and couJd deter her from prosecuting her 

claims. Mote1;>ve:r, such a far-flung jurisdiction-will signifieatitly hamper Plainti.:fl's ability to 

prosecute he.r claims due to the unavailability and/or !lllwillingness of witnesses who live in 

West Vjrgiuia to travel to Jacksonville1 Florida to testify in an arbitration. 

77. Additionally, the subject arbitration agreement is commercially unreas.onable 

because it lacks mutuality of obHgation. See State ex rel. Richmor.dAm. HDmes aJW. Va., I~., 

228 W. Va. at 137, 717 S.E.2d at 921 ("In ~sessing substantive unconscionahility, the 

paramount consideration is mutuality. Agreements to arbitrate must contain at least a modicuni 

of bilakrality tQ avoid unconscionability."). Specifically, the co□tract contains a fee shiftii;ig 

provision requiring Plaintiff to pay Sunbelt's attomey's fees and costs if Sunbelt _prevails on 

any arbitration it brings against Plaintiff to enforce the teans of the l1greement, but does nol 

contain ·a similar provision requiring S unbclt lo pay Plaintiff's attorneys fees if she prevails in 

a.11 arbitration to enforce the tenns of the agreement. 

78. Based on the foregoing, the court finds that the subject arbitration agreement is 

unenforceable based on uoconscionability. 

D, Plaintiff is entitled to s~ck pllllitive damnges against Defendant Stump &ttd 
Plaintiff's a.bility to recover puaith:e dam.ages is not the proper subject of a Rule 
12(b)(6) Motion to Dismiss. 

79. As discussed above, Defendant Stump is not a p,1blic official aud, thus, cannot 

be sued in any officjal capacit"/. There-can be no dispute tlmt punitive damages are available 

against her as an individual for the claims asserted by tlte Plaintiff. 

80. Moreover, the Supreme Court of Appeals of West Virginia has held that "the right 

to recover puoitive damages m any case is not the caus~ of action jtsel~ but a me1:e iL1cideut 

thereto." LJ1on v. Grasse/Ji Chem. Co .. 106 W. Va. 518, 521, 146 S.E. 57, 58 (1928) {overruled on 

other grounds byJarrettv, E. L. Harper &Son, 160 W. Va. 399,403,235 S.E.2d 362,365 (1977)). 
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Accordingiy, a Rule l~(b)(6) J;I1otion to dismiss for''faij_ure to state a claim forwlricli relief may 

he graritedt W. Va. K. Civ P. 12(b)(6) (emphasis added), is notthe proper procedural device for 

ptohll>iting ~ Pti;tiiitiff from recovering punitive damages because pm:,jtive damage$ is an .element 

of "reli.e:F ~-~ .• damages) that ma,y be granted and not the -''clmm." 

'81;. Based upon. t;be fi.;regoing, the Court wµt not ruie. upon Defendant's moti.!-)n. :to 

dl$n.i1ss Piaintiff:'~ pun;itive damages cl.aim)lather, ifDefen&ms do Jiot b.elie,·e that l>laintiffis 

eritit_letl .to pum ti ve-damages; srrch ~ue may be considered at the pre-trlal ~ of tbis case-in the 

form ()fjur.y in$~ctions, vcr.dfot forms. and .motions iii limine to. exclude evipence of pw:riti.v~ 

•damages. 

Based upon the_furcgo~g Fmdirigs,of Fact and Conclusions ofLaw, the Court D.ENIES 

Deferu::I~' Motion to Dismiss or, in iha Alternatwe, Compel ArbUranon . .Additionally, the Court 

hereby GRAmS Plafn(if.fs M,.Qfion i_ofor Lea,,e to File aBecond A.:mended<;amp(aint :Tb_e Court 

.ORDERS that the $econ{! Amended Comp.lainrattache'd hereto as Exltibitl_ ~ dccincd fil_cd upon 

entry of this Ordet. 

The Court OJ.U)ERS that the Cl~k:mail a copy of this Order to all coun,c;el 9f reoord as· 

follow,:;: 

Jan L_ •. Po~; Esquire 
Maik·C .. :Oe,,m., Esquire 
Stept9e & Jqbnson PLLC 
Chase Toiver, Sevente_enth Floor 
707 Virginia.Street, Bast 
.P:. 0. Box 1588 
Charleston, WV 25326-1588 
Counsel for State of West Virgt1:1u:Departme11t 
c()[Healtli and Human Resowces 

Willian~ E.Muqa:y, Esquire 
.Anspach Law 
900 Lee Slr~t, Swte 1700 
Charleston WV 25301 . ,) . 

Cotmsel for Fra11Ce3 Stump 
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Todd S. Bailess, Esquire 
Rooney A. Smith, Esquire 
Bailess Smith PLLC 
108 ½ Capitol Sireet,, Suite 300 
Charleston, WV 25301 
CounseLJor Plaintiff 

Michael P. Addair, Esquire 
Addair Law Office PLLC 
P.O. Box565 
Hutricane, WV 25526 
Counsel for Plaintiff 

Presented b . 

~ ·~/_ .. . 

Michael P. Addair,.,. Esq~~ #10561) 
ADDAIR LAW OFFICE FJLC 
'P. 0. Box 555 
Humca.ne, WV 25526 
Telephone: (304) 881-0411 
Facsimile: (304) 881..()342 
maddajri@addairlawo.ffice.com 

Todd S. Bailess, Esquire (WVSB #10482) 
Rodney A. Smith, Esquire (WVSB #9750} 
BAILESS SMTI1IPLLC 
108 % Capitol Street, Suite 300 
Charleston, WV 25301 
Telephone: (304) 342•0550 
Facsimile: (304) 344-5529 
tbai1es..~ bm1es.,;smirh.CO::.n 
rsmith(alltailes,<:smith.com 

r O / 1 , f Counsel]~;·Plamtii/ 
~ ~o ~~'Zf:.]n.i \ rL&S, rn . Aotctru:rc 
~~~-- :J. fuy: VJ. fflu_r(f:}lJ\ 

.~@ J 
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