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I. QUESTIONS PRESENTED 

A. Whether an extraordinary Writ of Prohibition should be issued where the circuit court 

committed no clear error in granting Respondent's Motion to Strike Plaintiffs' Expert 

Disclosure filed ten months beyond the deadline for the disclosure of expert opinions 

in violation of three scheduling orders? 

B. Whether an extraordinary Writ of Prohibition should be issued based upon 

Petitioners' claim that circuit court Judge Susan B. Tucker's order granting 

Respondent's Motion to Strike Petitioners' Expert Disclosure was the result of 

personal animus harbored by Judge Tucker against Petitioners' counsel, where this 

Court previously denied Petitioners' Motion to Disqualify the circuit court judge in 

this matter based upon the same allegations of the judge's personal animus against 

Petitioner's counsel? 

II. STATEMENT OF THE CASE 

By way of brief background, on October 27, 2016, Petitioner Christopher Chafin 

("Chafin"), part owner of Cheat Lake Urgent Care ("CLUC") (collectively "Petitioners"), 

commenced this action against David Anderson ("Anderson"), another part owner of CLUC, 

alleging that Anderson embezzled funds from CLUC. Chafin, subsequently filed an Amended 

Complaint naming Respondents Brian R. Boal and Boal and Associates, P.C. (collectively 

"Boal") as defendants and later filed a Second Amended Complaint naming CLUC as a plaintiff. 

The gravamen of the claims asserted against Boal in this action are that Boal failed to discover 

Anderson's defalcations in the nature of embezzling funds from CLUC and failed to ensure 

payment of Chafin's personal income taxes. The Second Amended Complaint, although devoid 
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of factual specificity as to the complained-of conduct of Boal, alleges that Boal was retained by 

CLUC to provide accounting and tax services to the practice, and to provide personal accounting 

and tax services to Chafin individually. Petitioners allege that Boal handled payroll for CLUC, 

and was responsible for the withholding of salary in order to pay federal and state taxes, as well 

as the filing and paying of taxes. Petitioners allege that past practices, as well as statements and 

representations, led Petitioners to believe that a portion of Chafin's salary had been withheld in 

order to pay at least a portion of his income taxes. Chafin alleges that because Boal did not pay 

his income taxes from money withheld from his paychec~ the Internal Revenue Service has 

attempted to collect, and is in the process of collecting money from him. Petitioners further 

allege that Boal failed to discover that Anderson had embezzled money from CLUC. 

The Second Am.ended Complaint sets forth multiple counts against Boal, including 

breach of contract, negligence, accounting malpractice, negligence, negligent misrepresentation, 

and constructive fraud. Almost identical averments are alleged against Boal in each count, 

including, inter a/ia, failing to provide accounting and tax services to Petitioners in accordance 

with generally accepted accounting principles (GAAP), failing to perform a number of 

accounting duties, failing to pay Chafin's income taxes and failing to discover Anderson's 

embezzlement of funds from CLUC. 

On Dec 6, 2018, the circuit court conducted a scheduling conference in accordance with 

W.Va.R.Civ.P. 16(a). Following the conference, the circuit court entered a .Case Scheduling 

Order dated December 6, 2018, inter alia, setting forth a May 9, 2019 deadline for the Petitioners 

.. to disclose trial experts". A.R. at 403. On May 1, 2019, Petitioners disclosed the identities of 

two experts, both certified public accountants, but did not provide any substantive facts or 
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opinions of the expert witnesses to which either expert was expected to testify. A.R. at 3. The 

circuit court's procedure requires that the disclosure of expert witnesses comply with 

W.Va.R.Civ.P. 26(b)(4)(A), which provides, in part, that a party must state the "subject matter 

on which the expert is expected to testify, and to state the substance of the facts and opinions to 

which the expert is expected to testify and a summary of the grounds for each opinion". 

Consequently, the Petitioners' disclosure was utterly deficient. 

Following a scheduling conference held on June 18, 2019, the circuit court issued an 

Amended Case Scheduling Order on June 19, 2019, requiring Petitioners to "supplement trial 

experts' opinions" by August 9, 2019. AR. at 407. In addition to the requirements of the 

Scheduling Orders, on May 25, 2017, Boal had served Interrogatories and Requests for 

Production of Documents on Petitioners. Interrogatory No. 10, in particular, requested 

information concerning Petitioners' experts' opinions, which reads, in part; "With respect to any 

expert witness that you expect to call at trial; (a) Give a complete statement of all opinions 

expressed by that expert and reasons and basis therefore." Petitioners failed to produce the 

information requested by Interrogatory No. 10 concerning their experts' opinions. 

On June 14, 2019, Boal filed a Motion fqr Sanctions and to Compel Compliance with 

Court Order and Motion to Compel Complete Answers to Interrogatories and a Motion to Select 

Alternative Date for Trial. A hearing on the aforementioned motions was noticed to be held on 

August 8, 2019, AR. at 178. At the hearing, for reasons unrelated to the discovery motion, the 

circuit court granted Boal's Motion to Select Alternative Date for Trial and directed the court's 

clerk to work with counsel to prepare a Second Amended Scheduling Order. AR. at 199. The 

clerk and counsel engaged in dialogue which resulted in the preparation and entry of a Second 
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Amended Scheduling Order. Significantly, in the order, the date for disclosure of Petitioners' 

trial expert opinions continued to be August 9, 2019 and the order explicitly required Petitioners' 

to disclose "supplemental trial experts' opinions" by that date. AR. at 411. Petitioners failed to 

disclose their experts' opinions prior to the deadline and, in fact, allowed months to pass without 

disclosing their experts' opinions. 

By correspondence of October 23, 2019, Petitioners' counsel produced a preliminary 

report of Andrew Smith, CPA, which counsel indicated would establish the embezzlement, 

which has no relevance to Respondent Boal's liability in this matter. Counsel indicated that 

Petitioners' standard of care expert would provide a report after Mr. Smith's report was finalized. 

AR. at 523. In response, by correspondence of November 7, 2019, Counsel for Respondent 

Boal advised counsel for Petitioner that the report of Petitioners' standard of care expert report 

was three months past due at that point and objected to the untimeliness of Petitioners' 

production of their expert reports. AR at 703. 

Six months after the August 9, 2019 deadline had passed, having received no notice of 

any justification for Petitioners' failure to comply with the deadline, on February 4, 2020, Boal 

filed a Motion in Limine to Preclude Expert Testimony, asserting as the basis Petitioners' 

flagrant disregard of the very explicit August 9, 2019 deadline for the disclosure of 

"supplemental expert opinions". AR. at 397. Despite the filing of the Motion in Limine, 

Petitioners continued to ignore the deadline and did not disclose the opinions of their liability 

expert. Petitioners responded to the Motion in Limine asserting inane, vacuous and woefully 

inadequate excuses for their failure to timely disclose their expert's opinions. Inter alia, 

plaintiffs advanced an assertion that a retainer check and certain other documents had been sent 
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to Charles Russo on July 15, 2019, but provided no justification or any information whatsoever 

as to why Petitioners did not attempt to obtain an opinion from Mr. Russo until almost one year 

later. They also made the alarming claim that Respondents are somehow responsible for 

Petitioners' obviously dilatory conduct, because Boal requested a two week extension of time to 

gather and produce documents in order to respond to Petitioners' request for production of 

documents when the request was not even served on Boal until November 22, 2019, four months 

after the August 2 disclosure deadline. Ultimately, Boal did provide the documents on January 

6, 2020. Although Petitioners claim that these documents were necessary to develop their expert 

opinion, that contention is utterly vacuous. Plaintiffs still did not serve their expert report for an 

additional five months after the documents were produced. And when they did serve their expert 

report on June 23, 2020 (ten months after the August 9 deadline), it literally made no mention of 

the documents in question. See Report of Expert Charles Russo, dated June 1, 2020 (the 

"Report"). A.R. at 479. In the meantime, Petitioners never requested an extension of the 

disclosure deadline, they never sought leave from the circuit court to file an untimely disclosure; 

nor did they offer any excuse or explanation for the flagrant disregard of the circuit court's 

scheduling orders; nor any apology to the circuit court for missing the deadline by 10 months. 

Petitioners have exhibited utter contumacy for the circuit court's authority to fix deadline; as 

though the deadlines imposed by the Court was not binding and they were free to establish their 

own deadlines for the disclosure of their experts' opinions. 

Aside from the egregious untimeliness of its disclosure, the Expert Report is 

incomprehensible, prolix, disorganized and confused. Not surprisingly, it is based on nothing of 

record. The Report is divorced from any reasoned discussion of the standard of care and duties 
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owed by Boal under the circumstances. Over 14 pages of the Report are devoted to a recitation 

of various accounting and tax preparer standards without any discussion as to how they are 

relevant in light of the evidence to Petitioners' claims against Boal. The expert sets forth 

"Findings" beginning on page 28 of the Report, which essentially consist of an additional 

recitation of the various standards pertaining to accountants and tax preparers. A.R at 496. 

Throughout this additional recitation of standards, the expert sets forth conclusory statements 

that "Boal & Associates" either did not comply, or that ''there is no indication" that "Boal & 

Associates" did comply with the standards, but is not premised on any evidence 

On July 13, 2020, Boal filed a Motion to Strike Plaintiffs' Expert Disclosure based on 

Petitioners' failure to request leave from the circuit court to file the untimely Report and the 

substantive inadequacies permeating the Report. Petitioners filed no written opposition to the 

Motion to Strike. The Motion was heard on August 3, 2020. 

Following the hearing, the circuit court issued an order dated August 4, 2020 striking 

Plaintiffs' expert disclosure and the Petition currently before this Court followed. A.R. at 1.1 On 

August 26, 2020 Boal amended the motion for summary judgment that had been filed several 

months earlier to assert as a ground for the entry of judgment that the circuit court's August 4, 

2020 Order striking the expert disclosure foreclosed plaintiffs from presenting any standard of 

care expert testimony in support of their claim for accounting malpractice, and, in substance, 

precluded plaintiffs from making out a prima facie case at trial. Instead of awaiting a ruling on 

that dispositive motion, Petitioners proceeded with a Petition for Writ of Prohibition in this 

1 While Boal's Motion to Strike is the subject of the circuit court's August 4, 2020 Order that 
serves as the basis for the instant Petition, Petitioners inexplicably failed to include a copy of the 
motion in the Appendix. As such, a true and correct copy of Boal' s Motion to Strike Plaintiffs' 
Expert Disclosure is attached hereto as Exhibit 1. 
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Court. The Petition does not properly invoke the Court's original jurisdiction. It is utterly 

baseless and must be refused. 

ID. SUMMARY OF ARGUMENT 

Petitioners have not established any arguable basis whatsoever for this Court to issue an 

extraordinary Writ of Prohibition, as the circuit court did not exceed its legitimate powers in 

granting Respondent Boal's Motion to Strike Respondents' Expert Disclosures, where 

Petitioners disclosed its expert's opinions ten months after the deadline established by two 

scheduling orders and where Petitioners' initial disclosure of two expert witnesses did not 

include any substantive facts or opinions of the expert witnesses to which either expert was 

expected to testify. It is well-settled that the circuit court has the inherent authority to enter 

orders controlling their dockets, and a decision to strike an expert witness disclosure for failing 

to meet a court mandated deadline is within the unique province of the circuit court. Such a 

ruling is entirely within the circuit court's proper exercise of discretion, and, therefore, cannot be 

a basis to invoke this Court's original jurisdiction. Further, the circuit court's exercise of 

jurisdiction was faultless. An order precluding expert testimony is appropriate where the record 

demonstrates "a pattern of gross, if not willful, neglect of circuit court orders and failure to 

respond to motions." Sheely v. Pinion, 490 S.E.2d 291,297 (W.Va. 1997) (per curiam). In the 

instant matter, the record clearly demonstrates that Petitioners engaged in a pattern of contumacy 

with respect to the circuit court's scheduling orders. Petitioners had every opportunity to seek 

relief from the disclosure deadline for expert testimony, but neither did so, nor even requested 

leave from the circuit court to make their belated disclosure out of time. Instead, they essentially 

flagrantly ignored the deadline. Their excuses are patently frivolous; as is their after the fact 
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pretextual assertion that the circuit court entered the order striking their belated disclosure out of 

bias against counsel. Thus, the circuit court's order of August 4, 2020 striking Petitioners' 

expert disclosure was a proper exercise of discretion under the circumstances, and not reflective 

of any personal animus harbored by the circuit judge. In fact, Petitioners have already litigated, 

and lost a motion to recuse the circuit judge based upon a spurious claim of bias against counsel 

and should not preside over this matter. The Petition must be refused. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondents respectfully submit that oral argument before this Court is unnecessary 

under West Virginia Rule of Appellate Procedure 18(a) because, inter alia, the Petition for a 

Writ of Prohibition is frivolous. 

V. ARGUMENT 

A. Petitioners Fail To Remotely Meet The Standards For The Issuance Of An 
Extraordinary Writ Of Prohibition 

"A writ of prohibition will not issue to prevent a simple abuse of discretion by a trial 

court. It will only issue where the trial court has no jurisdiction or having such jurisdiction 

exceeds its legitimate powers. W.Va. Code, 53-1-1." Syl. Pt. 1, State ex rel. Thrasher Eng'g, Inc. 

v. Fox, 624 S.E.2d 481 (W.Va. 2005); Syl. Pt. 2, State ex rel. Kees v. Sanders, 453 S.E.2d 436 

(W.Va. 1994); Syl. Pt. 1, State ex rel. United Hosp. Ctr., Inc. v. Bedell, 484 S.E.2d 199 (W.Va. 

1997). The ruling in this case striking an expert disclosure submitted without justification or 

excuse ten {lQ} months after he due elate established in a scheduling order entered by the circuit 

court is the epitome of discretionary ruling that is not an appropriate occasion on which to invoke 

the circuit court's original jurisdiction. 
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Further, in determining whether to issue a writ of prohibition on the basis that the circuit 

court exceeded its legitimate powers, this Court examines five factors: (1) whether the party 

seeking the writ has no other adequate means, such as direct appeal, to obtain the desired relief; 

(2) whether the petitioner will be damaged or prejudiced in a way that is not correctable on 

appeal; (3) whether the circuit court's order is clearly erroneous as a matter oflaw; (4) whether 

the circuit court's order is an oft repeated error or manifests persistent disregard for either 

procedural or substantive law; and (5) whether the circuit court's order raises new and important 

problems or issues of law of first impression. Syl. Pt. 4, in part, State ex rel. Hoover v. Berger, 

483 S.E.2d 12 (W.Va. 1996). None of these factors are met here. Review of the averments set 

forth in the Petition against this five-part standard demonstrates that the Petition is frivolous. 

Under the first Hoover factor, Petitioners clearly do have an opportunity to appeal the 

decision of the circuit court after entry of a final order. Indeed, it is likely that a dispositive order 

on Respondent's pending Motion for Summary Judgment is imminent. In any event, however 

the case terminates in the current court, Petitioners would clearly be entitled to appeal the August 

4, 2020 order post-judgment -- assuming they lose. 

Regarding the second Hoover factor, Petitioners lose in lower court because of the circuit 

court's order granting the motion to strike Petitioners' expert disclosure, that error is eminently 

correctable on appeal. • Put simply, an adverse judgment is capable of being reversed. 

The remaining Hoover factors auger heavily against issuance of a writ of prohibition. 

The circuit court was plainly acting within its discretion to impose sanctions under West Virginia 

Rule of Civil Procedure 16(f) by striking Petitioners' untimely expert disclosures. The ruling was 

clearly correct as discussed more fully herein. The circuit court's order is not an oft repeated 

{L0824056.2 } 9 



error, no doubt because litigants typically do not simply flagrantly disregard due dates fixed by 

routine scheduling orders. Nor does the order manifest persistent disregard for either procedural 

or substantive law. Quite to the contrary, the circuit court's ruling is designed to enforce well­

settled procedural rules, specifically Rule 16(b ), which importantly authorizes the circuit court to 

enter scheduling orders covering a panoply of subjects. Needless to say, disclosure dates for 

expert witnesses have long been regarded as appropriate subjects for inclusion in scheduling 

orders entered in our circuit courts. And. Rule 16(t) explicitly authorizers the circuit court to 

enter sanctions for failures of compliance. Lastly, the circuit court's order does not raise 

problems or issues of law of first impression. See Sheely v. Pinion 490 S.E.2d 291 (W.Va. 

1997), State ex rel. State Farm Fire & Cas. Co. v. Madden, 451 S.E.2d 721, 727 (W.Va. 1994), 

discussed infra. 

B. The Circuit Court Was Acting Witl:rln Its Discretion Under Rule 16(f) To Strike 
Petitioners' Expert Witness Disclosures .Provided Ten Months After The Deadline 
Set Forth In The Two Scheduling Orders 

The circuit court was acting within its discretion under West Virginia Rule of Civil 

Procedure 16(t) to impose sanctions by striking Petitioners' expert witness disclosures provided 

after the expiration of the deadline set forth in two scheduling orders. A December 6, 2018 case 

scheduling order set forth a May 9, 2019 deadline for the Petitioners ''to disclose trial experts". 

On May 1, 2019, Petitioners disclosed the identities of two experts, both certified public 

accountants, but did not provide any substantive facts or opinions of the expert witnesses to 

which either expert was expected to testify, render the disclosure utterly deficient.2 An August 9, 

2019 deadline for Petitioners' disclosure of "supplemental expert opinions" was established by 

2 W.Va.R.Civ.P. 26(b)(4)(A) provides, in part, that a party must state the "subject matter on 
which the expert is expected to testify, and to state the substance of the facts and opinions to 
which the expert is expected to testify and a summary of the grounds for each opinion". 
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two scheduling orders, however, Petitioners did not disclose their liability expert's opinions until 

June 3, 2020, ten months after the deadline and five months after Respondents filed a Motion in 

Limine to Preclude Expert Testimony.3 Petitioners never sought an extension or modification of 

the August 9, 2020 deadline. Petitioners have conducted themselves as though the deadline 

imposed by the Court was optional and that Petitioners could establish their own deadline for the 

disclosure of their experts' opinions. Clearly, Petitioners' conduct here was subject to sanctions 

under Rule 16(t). 

The West Virginia Rules of Civil Procedure were designed to secure just, speedy and 

inexpensive determinations in every action, for all parties to the action. See W.Va. R.Civ.P. 1. 

Rule 16 ''is the principal source of the powers and tools that ... courts are to use to achieve the 

fundamental purpose articulated by Rule 1 of the ... Rules of Civil Procedure: securing 'the just, 

speedy, and inexpensive determination of every action and proceeding."' James Wm. Moore, 3 

Moore's Federal Practice, 3d Edition § 16.03 (2007). To achieve these goals, Rule 16(b) 

mandates that the trial court "shall ... enter a scheduling order" establishing time frames for the 

joinder of parties, the amendment of pleadings, the completion of discovery, the filing of 

dispositive motions, and generally guiding the parties toward a resolution of the case. See State 

ex rel. Pritt v. Vickers, 588 S.E.2d 210, 215 (W.Va. 2003) ("Under Rule 16(b), it is mandatory 

that trial courts enter a scheduling order that limits the time to join parties, amend pleadings, file 

and hear motions, and complete discovery."). 

3 By correspondence of November 7, 2019, Counsel for Respondent Boal advised counsel for 
Petitioners that the report of Petitioners' standard of care expert report was three months past due 
and objected to the untimeliness of Petitioners' production of their expert reports. No response 
was received from Petitioners' counsel. 
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Logically it follows that, when a scheduling order establishes cutoff dates, including 

discovery, "[i]f a party cannot meet a scheduling order deadline, Rule 16(b) specifically requires 

leave of court to modify the scheduling order." State ex rel. Pritt v. Vickers, 588 S.E.2d 210, 

215-16 (W.Va. 2003) citing Cleckley, David & Palmer, Jr., Litigation Handbook on West 

Virginia Rules of Civil Procedure§ 16(b), at 356 (3d ed. 2008). Moreover, West Virginia Rule 

of Civil Procedure 16(f) provides, in pertinent part, that, "[i]f a party or party's attorney fails to 

obey a scheduling or pretrial order ... the judge, upon motion or the judge's own initiative, may 

make such orders with regard thereto as are just, and among others, any of the orders provided in 

Rule 37(b)(2)(B), (C), and (D)." A party who fails to designate experts prior to the deadline set 

forth in a Rule 16 scheduling order is precluded from presenting expert testimony. See State ex 

rel. State Farm Fire & Cas. Co. v. Madden, 451 S.E.2d 721, 727 (W.Va. 1994) (holding that 

"the circuit court was acting within his discretion under [Rule 16(f)] by refusing to allow 

[ defendant] to designate experts after the expiration of the deadlines established in the 

scheduling order."); Sheely v. Pinion, 490 S.E.2d 291,296 (W.Va. 1997) (per curiam) (affirming 

the trial court's preclusion of plaintiffs expert "as a sanction for failing to comply with the expert 

disclosure deadline in the scheduling order."); McCoy v. CAMC, Inc., 557 S.E.2d 378, 382 

(W.Va. 2001) (holding it was within the circuit court's discretion ''to refuse to allow a party to 

designate or substitute an expert witness after the expiration of the deadline set forth in the 

scheduling order."). 

Petitioners assert that because Boal has not, and cannot, show that they have been 

prejudiced by Petitioners' late disclosures, the circuit court erred in striking their disclosures. 

Prejudice ( or lack thereof) to Boal, however, is not a proper consideration where the circuit court 
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was acting under its Ru.le 16(f) authority. 4 Petitioners direct this Court to Syllabus Pt. 5 of 

Prager v. Meckling, 310 S.E.2d 852 (W.Va. 1983) where this Court set forth "factors to be 

considered in determining whether the failure to supplement discovery requests under Rule 

26( e )(2) of the Rules of Civil Procedure should require exclusion of evidence related to the 

supplementary material" including ''prejudice or surprise in fact of party against whom the 

evidence is to be admitted." The Prager test has no applicability here. 5 This was not a matter 

involving a failure to supplement discovery responses under Ru.le 26(e)(2). This was a situation 

where Petitioners wholly ignored a deadline set forth in a scheduling order. Petitioners did not 

disclose their liability expert's opinions until June 3, 2020-ten months after the August 9, 2019 

deadline for Petitioners' disclosure of "supplemental expert opinions." The circuit court was 

acting within the discretion given to it under Ru.le 16(f) to impose sanctions for failing to comply 

with the expert disclosure deadline in the scheduling order. 

Seemingly oblivious to the notion of court-ordered deadlines, Petitioners suggest that 

"disclosure of an expert opinion and the basis for that opinion may continue up until a 

reasonable amount of time before trial." Petition at 11. As this Court recognized in Hulmes v. 

Catterson, 388 S.E.2d 313 (W.Va 1989) and subsequently in Kincaid v. S. W. Virginia Clinic, 

Inc., 475 S.E.2d 145 (W.Va 1996), the "reasonable time before trial" rule was modified by the 

1988 amendments to the West Virginia Rules of Civil Procedure, and applies only in the absence 

of a specific deadline set forth in a Ru.le 16 scheduling order. Thus the "reasonable time before 

trial" rule is wholly inapplicable here. 

4 Boal has indeed been prejudiced in their ability to prepare a defense and impaired in their 
ability to obtain a defense expert opinion. 
5 Notably, Prager was decided prior to the 1988 amendment to Rule 16 which provided for the 
entry of a scheduling order. 
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In Hulmes, this Court reversed a circuit court's dismissal of a medical malpractice action 

for failure to comply with discovery orders directing the disclosure of information regarding 

expert witnesses, as the dismissal occurred prior to the amendment of Rule 16. 6 In a per curiam 

opinion, this Court, quoting Michael v. Henry, 354 S.E.2d 590 (JI.Va. 1987), stated: 

Under W.Va.R.Civ.P. 26(b)(4)(A)(i), a party is required to disclose to another 
party the identity of persons whom that party intends to call as expert witnesses at 
trial only when that party has determined within a reasonable time before trial 
who his expert witnesses will be. 

Hulmes, 388 S.E.2d at 315. However, the Hulmes Court prefaced its ruling by observing that the 

"reasonable time before trial" rule was modified by the amendment of Rule 16 of the West 

Virginia Rules of Civil Procedure, effective October 31, 1988 (after the events in Hulmes took 

place). Thus, the Court indicated that a scheduling order under Rule 16, as amended, would be 

controlling in the future. Id at 315-16; see also Kincaid, 475 S.E.2d at 148.7 Accordingly, under 

Hulmes and its progeny, the August 9, 2019 deadline set forth in two scheduling orders in this 

case was mandatory. Petitioners ask this Court to wholly disregard Judge Tucker's scheduling 

order and instead accept their expert disclosures on their terms and at a time of their choosing. 

To countenance such conduct would render Rule 16 meaningless and would surely lead to the 

exact chaos in our trial courts that scheduling orders and rules of procedure were intended to 

prevent. 

6 Rule 16 was amended to provide for a variety of scheduling and planning techniques, including 
time limits for completion of discovery. 
7 This Court's decision in State ex rel. Tallman v. Tucker, 769 S.E.2d 502 (W.Va. 2015) is utterly 
distinguishable for the reasons set forth infra. Notably, the supplemental expert witness 
disclosures in that case were made a mere fifteen (15) days after the end of discovery and were 
tardy because of the opposing party's own ineptitude. Petitioners' citation to State ex rel . 
.Krivchenia v. Karl, 600 S.E.2d 315 (JI.Va. 2004) is also misplaced. That case dealt with the 
qualifications of the party's expert witness, not the timeliness of expert witness disclosures. 
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Additionally, Petitioners supplemental expert disclosures are substantively deficient 

under the West Virginia Rules of Civil Procedure. The "primary purpose" of the required 

disclosure of expert opinions "is to permit the opposing party to prepare an effective cross­

examination ... A lawyer even with the help of his/her own expert frequently cannot anticipate the 

particular approach the opponent's expert will take or the data on which the expert will base 

his/her judgment." See, Cleckley, Davis, & Palmer, Jr., Litigation Harulbook on West Virginia 

Rules of Civil Procedure§ 26(b)(4)(A)(i)[2], at 665 (3d ed. 2008). The conclusory statements of 

Mr. Russo clearly fail to provide notice to Boal of the expert testimony expected to be elicited at 

trial by Petitioners. The conclusory statements presented in the Report utterly fail to provide 

notice to Boal of the substance of Mr. Russo's opinions, the factual bases therefor, or the 

grounds upon which his opinions are based, such that Boal is impaired in their ability to defend 

against Petitioners' claims. Over 14 pages of the Report are devoted to a recitation of various 

accounting and tax preparer standards without any discussion as to how or if they apply (which 

they do not) to Petitioners' claims against Boal. Mr. Russo then sets forth "Findings" beginning 

on page 28 of the Report, which essentially consist of an additional recitation of the various 

standards pertaining to accountants and tax preparers. Throughout this additional recitation of 

standards, Mr. Russo sets forth conclusory statements that "Boal & Associates" either did not 

comply, or that "there is no indication" that "Boal & Associates" did comply, with the standards. 

Mr. Russo states no factual bases for his conclusions. Such types of conclusory statements by an 

expert, lacking any detail or explanation, have been determined to be insufficient. See Kincaid v. 

Southern West Virginia Clinic Inc., supra. at 148 ("Such a summary [that defendants failed to 

timely diagnose plaintiff's decedent's condition] cannot be said to 'state the subject matter on 
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which the expert is expected to testify' or to 'state the substance of the facts and opinions to 

which the expert is expected to testify and a summary of the grounds for each opinion."' citing 

W.Va.R.Civ.P. 26(b)(4)(A)). 

C. Petitioners Have Failed To Establish That The Order Striking Petitioners' Expert 
Disclosures Was Clearly Erroneous 

It is well-settled that a decision to strike an expert disclosure filed ten (10) months late, 

with no excuse or justification, is an appropriate exercise of the circuit court's discretion. 

Fundamentally, the order imposed a sanction for failure to comply with the circuit court's 

scheduling order, and a flagrant one at that Such orders are proper. Syl. Pt. 1, Bell v. Inland 

Mut. Ins. Co., 332 S.E.2d 127 (W.Va 1985), cert. denied sub nom. Camden Fire Ins. Ass'n v. 

Justice, 474 U.S. 936, (1985) ("The imposition of sanctions by a circuit court under W. Va. R. 

Civ. P. 37(b) for the failure of a party to obey the court's order to provide or permit discovery is 

within the sound discretion of the court and will not be disturbed upon appeal unless there has 

been an abuse of that discretion."). 

This Court's decision in Sheely v. Pinion, 490 S.E.2d 291 (W.Va 1997) (per curiam) is 

particularly instructive. In that case, the circuit court precluded the plaintiffs from calling expert 

witnesses as a Rule 16(t) sanction for failing to comply with the expert witness disclosure 

deadline in the scheduling order. Quoting the seminal decision of Bartles v. Hinkle, 472 S.E.2d 

827 (1996), the Court affirmed, noting that "'[o]n the appeal of sanctions, the question is not 

whether we would have imposed a more lenient penalty had we been the trial court, but whether 

the trial court abused its discretion in imposing the sanctions."' Sheely, 490 S.E.2d at 295. The 

Court held preclusion of expert testimony was appropriate given the record in the case 

demonstrated "a pattern of gross, if not willful, neglect of circuit court orders and failure to 
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respond to motions." Id at 297. Like Petitioners' here, the plaintiffs in that case, failed to 

comply with the expert disclosure deadline set forth in the scheduling order, failed to respond to 

multiple discovery requests and, as this Court stated, "showed no interest in [the] litigation" until 

the circuit court imposed sanctions. Id. See also State ex rel. State Farm Fire & Cas. Co. v. 

Madden, 451 S.E.2d 721, 727 (W.Va. 1994) ("[T]he circuit court was acting within its discretion 

... by refusing to allow [the defendant] to designate experts after the expiration of the deadlines 

established in the scheduling order."); Woolwine v. Raleigh General Hospital, 460 S.E.2d 457 

(W.Va 1995) (per curiam) (affirming dismissal of action for failing to identify experts). 

Here, the record below reveals not only a pattern of willful neglect of circuit court orders 

and discovery deadlines on the part of Petitioners, but also a display of arrogance, if not outright 

contumacy, and complete lack of accountability that should not be countenanced by this Court, 

particularly where the Petitioners never sought an extension of the deadlines set forth in the 

circuit court's multiple scheduling orders, nor offered an explanation for their dilatory conduct. 

Incredibly, they do not even attempt to provide this Court with any explanation for their neglect 

in handling of this matter. Instead, they interject the baseless accusation that the circuit court's 

decision was motivated by personal animus-an argument this Court has previously considered 

and rejected. 

Kincaid v. Southern West Virginia Clinic, Inc., 775 S.E.2d 145 (1996) (per curiam), in 

which this Court affirmed dismissal of the action for the plaintiff's repeated failure to comply 

with multiple orders related to expert witness disclosure and discovery, is also on point. Kincaid 

was a medical malpractice case in which the plaintiff alleged that the defendant physicians failed 

to properly diagnose and treat his wife. Approximately one month after the suit was filed, the 
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defendants served interrogatories requesting Rule 26(b)(4) information regarding expert 

witnesses. Following multiple motions to compel discovery, a brief extension, multiple 

dispositive motions and entry of a scheduling order directing the plaintiff to provide expert 

disclosures by a date certain, the plaintiff belatedly filed his expert witness disclosures. Like 

those here, the disclosures in Kincaid were not only late but were substantively deficient and 

consisted of the names of an oncologist and gynecologist and provided no further information. 

The circuit court held oral argument on the defendants' pending motions and ordered the plaintiff 

to supplement his expert witness disclosure, warning that noncompliance may result in dismissal. 

Subsequently, plaintiff filed additional expert witness disclosures identifying four experts but 

again offered no details regarding the basis for their conclusions and opinions. lTitimately, the 

circuit court dismissed the case based on the plaintiff's repeated failure to cooperate in the 

discovery process and the inadequate expert witness disclosures. 

On appeal, this Court affirmed the dismissal. The Court's decision was based upon the 

following factors: (1) the plaintiff's failure to object to the initial scheduling order setting forth 

the time frame for discovery; (2) the circuit court granted a total of five months in extensions of 

time to provide the expert witness disclosures; and, (3) when the supplemental disclosures were 

eventually made, they consisted of nothing more than names of doctors and conclusory 

statements. The circumstances presented here are even more egregious. Indeed, there have been 

no less than three scheduling orders specifically setting forth the deadline by which Petitioners 

were to have disclosed their experts' opinions. Petitioners have never sought an extension of the 

disclosure deadline and, instead, have simply let the deadlines pass with no acknowledgement or 

explanation. Notwithstanding, Petitioners finally submitted the Report ten months after the 
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court-imposed deadline consisting of nothing more than a vacuous recitation of impertinent 

standards and baseless conclusions. Moreover, for no less than three years and despite the filing 

of a motion to compel, Petitioners' response to Boal's interrogatory specifically seeking 

information concerning Petitioners' experts' opinions has remained outstanding. Petitioners 

have never sought an extension from opposing counsel or from the circuit court. Instead, 

Petitioners have inexplicably ignored deadlines. 

Under these circumstances, and consistent with West Virginia law, the Petitioners have 

failed to demonstrate that the circuit court's order striking their expert disclosures was clearly 

erroneous. 

D. The Order In Question Is Faithful To A Proper Regard For Procedural Law 

As the foregoing discussion demonstrates, the inclusion of a due date for expert 

disclosures was a proper procedural feature of the circuit court's Rule 16(b) scheduling order, 

and the order striking the belated disclosure for a flagrant deviation from the due date fixed in 

the scheduling order was a proper exercise of the authority vested in the circuit court under Rule 

16(t). Because they cannot refute the circuit court's authority under Rule 16, Petitioners raise 

another case, which is utterly inapposite, and they shamefully launch a personal, ad hominen 

attack on the circuit judge. Petitioners cite to State ex rel. Tallman v. Tucker, 769 S.E.2d 502 

(W.Va 2015), in which the defendant counsel successfully challenged a ruling of the same 

circuit judge that entered the ruling here. Petition at p. 15-16. In Tucker, the plaintiff asserted 

medical negligence claims against the defendant doctor related to the death of her husband. The 

circuit court's scheduling order provided that the plaintiff was to disclose her experts by May 31, 

2013 and the defendant was to disclose his experts by July 12, 2013. The discovery deadline 
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was January 24, 2014. The plaintiff disclosed her experts almost six weeks late (not ten months 

late), and by agreement of the parties, the defendant was provided an extension in kind. In a 

subsequent letter addressed to counsel for the plaintiff, the defendant acknowledge receipt of the 

expert disclosures but indicated that they were insufficient under Rule 26(b )( 4) and requested 

supplemental disclosures by November 18, 2013.8 Even though the defendant had not received 

the supplemental disclosures, he filed his expert disclosures on November 15, 2013. On 

November 19, 2013, the defendant filed a motion to preclude the testimony of the plaintiff's 

expert or to compel complete expert witness disclosure. While this motion was pending, the 

circuit court entered a new scheduling order extending the discovery deadline to July 14, 2014. 

Subsequently, on June 3, 2014, the plaintiff served the supplemental disclosure of her expert. 

After deposing plaintiff's expert, the defendant's experts reviewed the deposition transcript and 

rendered supplemental opinions. Consequently, on July 29, 2014, the defendant served the 

plaintiff with a supplemental expert witness disclosure. The plaintiff then filed a motion to 

exclude the opinions set forth in the defendant's supplement disclosure on the basis that the 

disclosure was made after the disclosure deadline. The circuit court granted the motion and the 

defendant filed a petition for a writ of prohibition. This Court issued a writ of prohibition, 

finding that ''the late and inadequate disclosure by Ms. Powell was the cause of Dr. Tallman's 

inability to fully disclose the opinions of his experts within the initial and subsequent discovery 

cut-off dates" and that "[h]ad Ms. Powell presented her expert witness disclosure in compliance 

with Rule 26(b )( 4), as required by the initial scheduling order and within the time period of the 

8 The plaintiff's initial expert disclosure was strikingly similar to Petitioners' initial expert 
disclosures herein, in violation of W.Va.R.Civ.P. 26(4)(b)(A), as plaintiffs disclosure merely 
identified the names of their experts without disclosing the subject matter on which the experts 
were expected to testify and the substance of the facts and opinions and a summary of the 
grounds for each opinion. 
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scheduling order ..... Dr. Tallman could have timely deposed Dr. Milewski and thereafter 

rendered a timely expert witness disclosure without having to provide a supplemental 

disclosure." Id. at 718. 

Tucker bears absolutely no similarity to the dilatory conduct of Petitioners in this case. 

Here, unlike in Tucker, counsel exhibited utter contumacy for the scheduling order by failing to 

disclose their experts' opinions in violation of and in utter disregard for deadlines set forth in the 

circuit court's multiple scheduling orders. Unlike Tucker, the ten month delay by Petitioners in 

_ disclosing their experts' was not caused by any conduct of Respondent Boal. If anything, Tucker 

underscores the importance of a plaintiff's side of the case to make a timely disclosure that is full 

and complete regarding identity and substance. The matter at hand provides the perfect example 

where a plaintiff's side of the case has utterly failed to do so. Not only were Petitioners' expert 

disclosures ten months late, but the conclusions and opinions therein were completely devoid of 

any basis in the facts and circumstances of the case. 

Tucker is indubitably inapposite to this case. The circuit court's order granting 

Respondent Boal' s motion to strike Petitioners' expert disclosure in this matter hardly constitutes 

"a persistent disregard for procedural law'' based upon her ruling in Tucker. Petitioners' 

argument to the contrary is completely meritless. 9 

9 Petitioners also assert the argument that the circuit court has denied Petitioners their due 
process rights. Petition at p. 17-19. The argument consists of a brief, generic discussion of due 
process requirements but Petitioners fail to identify what specifically it is that the circuit court 
has done to deny them those rights. Instead, in the same vein as their personal animus claims, 
they vaguely assert that the circuit court has refused to allow them to present some unidentified 
motions and to be heard at some unidentified hearings. They fail to point to any specific motion 
or instance in which the circuit court refused to allow them to be heard. Indeed, the record 
evidence below belies Petitioners assertions; Petitioners were afforded the opportunity to present 
their case at every hearing. Even more troubling, despite having almost a month to do so, 
Petitioners did not file a written response to Boal's motion to strike. 
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E. Under The Law Of The Case Doctrine, This Court Should Reject Petitioners' 
Allegations Of Personal Animus By The Circuit Court 

Pervading the current Petition is the bold contention that the circuit court judge's decision 

to strike Petitioners' expert witness disclosures was somehow motivated by bias or personal 

animosity toward the Petitioners' counsel. This is not the first time that Petitioners have 

attempted to play the "personal animus" card in this matter. This same assertion served as the 

basis for Petitioners' previous motion filed in August 2017 seeking disqualification of the circuit 

court judge. In accordance with W.Va.Tr.Ct.R. 17.01, the motion was referred to this Court. 

This Court denied Petitioners' request for the circuit court judge's disqualification by order dated 

October 11, 2017. See Exhibit B. Thus, Petitioners' claim that the circuit court judge is not able 

to preside over the within matter in an impartial manner due to personal animus has already been 

litigated and rejected by this Court. Based on the "law of the case" doctrine, Petitioners cannot 

relitigate these same issues on a subsequent appeal. 

Fundamental to American law is the "law of the case" doctrine. The law of the case 

doctrine "generally prohibits reconsideration of issues which have been decided in a prior appeal 

in the same case, provided that there have been no material changes in the facts since the prior 

appeal, such issues may not be litigated in the trial court or re-examined in a second appeal." 5 

Am. Jr. 2d Appellate Review § 605 (1995). This Court has firmly embraced the law of the case 

doctrine: "[W]hen a question has been definitively determined by this Court, its decision is 

conclusive on parties, privies and courts, including this Court, upon a second appeal and it is 

regarded as the law of the case." Syl. Pt. 1, Mullins v. Green, 115 S.E.2d 320 (W.Va. 1960); see 

also Maze v. Bennett, 184 S.E. 564, 565 (W.Va. 1936) ("The decision of this court on a 

particular point on a former hearing will be regarded as the law of the case on a second appeal, 
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unless new pleadings and new evidence adduced in the subsequent trial call for a different 

judgment."); Syl. Pt. 5, Kaufman v. Catzen, 130 S.E. 292 (W.Va. 1925) ("A decision of this court 

on a prior appeal constitutes the law of the case, both in subsequent proceedings in the circuit 

court and on subsequent appeal."). Thus, this Court should adhere to its own previous rulings in 

any subsequent appellate proceedings in the same matter. 

Petitioners seek to relitigate the same issues that were previously before this Court by 

way of the recusal motion filed in August 2017. The basis for the recusal motion was that the 

circuit court judge has a personal bias or prejudice towards Petitioners and/or their counsel. 

Petitioners' arguments were two-fold: (1) the circuit court judge is also the judge for related 

criminal proceedings against Anderson and (2) Petitioners' counsel offered public support for a 

judicial candidate that the circuit court judge defeated to win re-election. This Court rejected 

therr arguments and denied the motion for disqualification, to wit, "[u]pon review of said motion 

and the responses thereto, and in accordance with Trial Court Rule 17.0l(c), the Chief Justice 

has determined that Judge Tucker's disqualification from presiding over the above-styled case is 

not warranted." See Exhibit 2. 

The instant Petition rehashes many of the same arguments that Petitioners raised by way 

of their previous motion. If there is any doubt about the identity of arguments, a comparison of 

the content of their recusal motion with the instant Petition demonstrates as much. The 

arguments presented on pages 5, 6, 13 and 14 of the Petition, to the effect that the circuit court 

has demonstrated personal animus towards Petitioners and their counsel, are virtually identical to 

the arguments presented by Petitioners' recusal motion. Petitioners expressly incorporate their 

prior motion-"[s]uch animus is reflected in Petitioners [sic] prior recusal request" and include 
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the entirety of that motion in the Appendix Record. Petitioners point to no additional claimed 

bases to support any sort of personal animus that they have previously alleged and which were 

rejected by this Court. 

Aside from the fact that this Court should not properly consider Petitioners' recycled 

arguments, Petitioners' suggestion that the circuit court judge had ruled against them under these 

circumstances because of some sort of perceived bias is a red herring. lbis Court has 

emphasized that the standard for recusal is an objective standard and that there must be a factual 

basis for questioning a judge's impartiality. Tennant v. Marion Health Care Found., Inc., 459 

S.E.2d 374, 386 (W.Va. 1995). "[W]e ask how things appear to the well-informed, thoughtful 

and objective observer, rather than the hypersensitive, cynical, and suspicious person." Id 

Petitioners' accusations are not grounded in fact. Rather, they are typical of Petitioners' 

haphazard approach to this litigation. 

Over the course of this unnecessarily protracted litigation, Petitioners have refused to 

acknowledge, let alone accept responsibility for, their dilatory conduct. In that same vein, rather 

than attributing an adverse ruling to their own neglect, on appeal, Petitioners have cherry-picked 

statements made by Judge Tucker in an appalling effort to shift the blame. It is astonishing that 

it seems to have never occurred to Petitioners that, rather than personal animus, the circuit court 

judge's rulings are based upon Petitioners' callous disregard for procedure and discovery 

deadlines over the course of this litigation. Clearly, nothing described in the Petitioners' prior 

recusal motion or the Petition even comes close to suggesting some personal animus on the part 

of the circuit court judge towards Petitioners' counsel. 
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VI. CONCLUSION 

1bis Court should not issue a Writ of Prohibition pertaining to circuit court's August 4, 

2020 order, as the circuit court did not commit clear error in granting Respondents' motion to 

strike Petitioners' expert disclosures, where the disclosures were woefully untimely and 

substantively deficient. Further, the record is devoid of any evidence to support the allegation 

that the circuit court judge's order was motivated by personal animus against Petitioners' 

counsel. This Court has already rejected Petitioners' claims of personal animus when it denied a 

prior motion to recuse the circuit court judge's order of October 11, 2017 and thus, under the 

doctrine of the law of the case, this Court should not revisit such claims. 

Date: October 12, 2020 

{L08240S6.2 J 25 

A vrum Levie , Esquire 
W.Va. I.D.:# 4549 
ALevicoff@LevicoflLaw.com 
4 PPG Place, Suite 200 
Pittsburgh, PA 15222 
412-434-5200- Phone 
412-434-5203 - Facsimile 

Counsel for Respondents Brian Boal 
and Boal & Associates, P. C.: 



IN THE SUPREME COURT OF APPEALS OF WEST Vffl.GINIA 

CHRISTOPHER CHAFIN, and CHEAT 
LAKE URGENT CARE, PLLC, 

Petitioners, 

v. 

THE HONORABL SUSAN B. TUCKER, 
Judge of the Circuit Court of the 
Seventeenth Judicial Circuit, DA YID 
ANDERSON, BRIAN R. BOAL and 
BOAL & ASSOCIATES, P.C., GILLEN 
ENTERPRISES, LLC, AFFORDABLE 
CON1RACTORS, LLC, and BUILD IT, 
LLC 

Respondents. 

Docket No. 20-0685 

CERTIFICATE OF SERVICE 

I hereby certify that on the date indicated below, true and accurate copies of the foregoing 

Respondents' Brian Boal and Boal & Associates, P. C. Brief were served to counsel and all other 

parties to this appeal via electronic mail: 

James A. Gianola, Esquire 
j gianola@gbbjlaw.com 
John F. Gianola, Esquire 
john.gianola@gbbjlaw.com 
Jason Wingfield, Esquire 
jwing:field@gbbjlaw.com 
Gianola, Barnum, Bechtel, and Jecklin P.C. 
1714 Mileground Road 
Morgantown, WV 26505 

Counsel for Petitioners 

{L0823603. I } 1 

Raymond H Yackel, Esquire 
raymondyackel@aol.com 
Law Office of Raymond H. Yackel 
162 Chancery Row 
Morgantown, WV 26505 

Counsel for David Anderson 



Date: October 12, 2020 

{L0823603.I } 2 

A vrum vi , Esquire 
W.Va I.D. #: 2J549 
The Levicoff Law Firm, P.C. 
4 PPG Place, Suite 200 
Pittsburgh, PA 15222 
412-434-5200 - Phone 
4 12-434-5203 - Facsimile 

Counsel for Respondents, Brian R. Boal 
and Boal & Associates, PC 



IN THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA 

CHRISTOPHER CHAFIN. CHEAT 
LAKE URGENT CARE, PLLC, 

Plaintiffs, 

V. 

DAVID ANDERSON, BRIAN R. BOAL 
and BOAL & AS SOCIA TES, P .C., 
GILLEN ENTERPRISES, LLC, 
AFFORDABLE CONTRACTORS, LLC, 
and BUILD IT, LLC 

Defendants. 

) Civil Action No.: 16-C-547 
) 
) The Hon. Susan B. Tucker 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) Juq Trial Demanded 
) 

MOTION TO STRIKE PLAINTIFFS' EXPERT DISCLOSURE 

Defendants Brian R Boal and Boal & Associates, P .C. ("Boal") request that this Court 

strike the expert disclosure of Plaintiffs' accounting expert Charles Russo, for at least two primary 

reasons. First, the disclosme was untimely, in total derogation of the deadline set forth in the 

Court's scheduling orders; in fact it was made no less than 10 months beyond the due date 

established by the Court; Secondly, even if it were not egregiously untimely, the disclosure, which 

consists of a report of the expert, is incomprehensible and confusing, contains only conclusory 

statements, fails to state the substance of the facts or opinions and sets forth numerous accounting 

and tax preparation standards without any discussion as to their applicability. 

1. In their Second Amended Complaint, the Plaintiffs assert six separate counts 

against Boal arising out of alleged deviations from the standard of care presumably applicable to 

the practice of accounting. The gist of the allegations are two-fold First, Plaintiffs allege that 

Boal failed to ensure that Cheat Lake Urgent Care ("CLUC'') paid the estimated quarterly income 

tax due with respect to income earned by Plaintiff Chafin. Plaintiffs implicitly allege a lack of 
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contemporaneous knowledge that the withheld amounts were not paid to the IRS. as Plaintiffs aver, 

without identifying any specific date, that "Later plaintiffs discovered" that the withheld estimated 

tax payments were not paid to the IRS of the state of West Virginia. Second, Plaintiffs allege that 

Boal failed to detect defalcations allegedly committed by Defendant David Anderson. 

2. A Case Scheduling Order dated December 6, 2018 established a May 9, 2019 

deadline for the Plaintiffs' "to disclose trial experts". On May I, 2019, Plaintiffs disclosed the 

identities of two experts, both certified public accountants, but did not disclose the substance of 

the facts and opinions to which either expert is expected to testify. The Court's procedure requires 

that the disclosure of expert witnesses comply with W.VaR.Civ.P. 26(b)(4)(A), which provides, 

in part, that a party must state the "subject matter on which the expert is expected to testify, and to 

state the substance of the facts and opinions to which the expert is expected to testify and a 

summary of the grounds for each opinion". Consequently, the Plaintiffs' disclosure was utterly 

deficient. 

3. Pursuant to an Amended Case Scheduling Order and a Second Amended Case 

Scheduling Order, Plaintiffs' were required to supplement trial experts' opinions by August 9, 

2019. Plaintiffs utterly disregarded this dead.line and failed to disclose their liability expert's 

opinion~ the bases for the opinions, nor the facts or evidence upon which the opinions are based. 

Plaintiffs never sought leave of Court to extend the deadline, did not provide notice to the Court 

that they could not comply with the deadline, nor have they ever offered any justification as to 

why they could not comply with the deadline. 

4. Six months after the August 9, 2019 deadline passed, having received no notice of 

any justification for Plaintiffs' failure to comply with the deadline, on February 4, 2020, Defendant 

Boal filed a Motion in Limine to Preclude Expert Testimony which sets forth a detailed discussion 

(l.0817293.2 l 2 



concerning the various scheduling conferences and case scheduling order deadlines, as well as 

argument concerning Plaintiffs' blatant disregard for the Court's imposed deadline, which Boal 

incorporates by reference and which is attached hereto as Exhibit A. Despite the filing of the 

Motion in Limine, Plaintiffs continued to ignore the deadline and did not disclose the opinions of 

their liability expert. Plaintiffs responded to the Motion in Limine asserting inane, vacuous and 

woefully inadequate excuses for their failure to disclose their expert's opinions, including an 

assertion that a retainer check and certain other documents had been sent to Charles Russo on July 

15, 2019, but provided no justification or any information whatsoever as to why Plaintiffs did not 

attempt to obtain an opinion from Mr. Russo until almost one year later. Even more aJanning is 

Plaintiffs' claim that Defendants are somehow responsible for Plaintiffs' dilatory conduct because 

Boal requested a two week extension of time to gather and produce thousands of pages of 

documents in order to respond to Plaintiffs' request for production of documents served on Boal 

on November 22, 2019, four months after the August 9111 deadline, which Plaintiffs claimed were 

necessary to submit to their expert for review. Plaintiffs' incredibly accused Boal of engaging in 

"gamesmanship" in requesting this negligible amount of additional time to produce the 

volwninous documents, when in fact, it is Plaintiffs that flagrantly ignored multiple court orders 

and failed to timely conduct discovery ( during the four year pendency of this case), in order to 

obtain documents to submit to their experts. See Plaintiffs' Response in Opposition to Motion in 

Limine attached at Exhibit B. 

5. It was not until June 3, 2020, four months after Defendants fi1ed its motion in 

limine, that Plaintiffs unilaterally disclosed the report of Charles Russo dated June I, 2020. 

Plaintiffs never requested leave from the Court to file this untimely report, nor offered any 

explanation or an apology to the Court for the 10 month delay. Discovery closed on January 29, 

IL081729,.2 ! 3 



2020. Defendants have not had an opportunity to depose Plaintiffs or apprise their own expert as 

to Plaintiffs' theories of liability. Plaintiffs have conducted themselves as though the deadline 

imposed by the Court was optional and that Plaintiffs could establish their own deadline for the 

disclosure of their experts' opinions. For this reason alone, Charles Russo should be precluded 

from testifying at trial. See State ex rel. State Farm Fire & Cas. Co. v. Madden, 451 S.E.2d 721, 

727 (W.Va 1994) (Circuit court acted within its discretion under W.Va.R.Civ.P. 16 in refusing to 

permit a defendant to present expert testimony beyond the deadline in the scheduling order). 

6. Apart from the egregious untimeliness of its submission, the report of Charles 

Russo, is incomprehensible, prolix, disorganized and confused. The report is divorced from any 

reasoned discussion of the standard of care and duties owed by Boal under the circumstances. 

Over 14 pages of the report are devoted to a recitation of various accounting and tax preparer 

standards without any discussion as to how or if they apply to Plaintiffs' claims against Defendant 

Boal. See Charles Russo report attached at Exhibit C, p. 15-28. Mr. Russo sets forth "Findings" 

beginning on page 28 of his report, which essentially consist of an additional recitation of the 

various standards pertaining to accountants and tax preparers. Throughout this additional recitation 

of various standards, Mr. Russo, without stating any factual bases therefor, sets forth conclusory 

statements that .. Boal & Associates" either did not comply with the standards or that ''there is no 

indication" that Boal & Associates complied with the standards. 

7. Plaintiffs' expert's conclusory statements utterly faiJ to provide notice to Boal of 

the substance of his opinions, the factual bases therefor, nor the grounds upon which his opinions 

are based, such that Boal is impaired in their ability to defend against Plaintiffs' claims. The 

"primary purpose" of the required disclosure of expert opinions "is to permit the opposing party 

to prepare an effective cross-examination ... A lawyer even with the help of his/her own expert 
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frequently cannot anticipate the particular approach the opponent's expert will take or the data on 

which the expert will base his/her judgment." See, Cleckley. Davis. & Palmer. 

Jr .• Litigation Handbook on West Virginia Rules of Civil Procedure § 26(b )(4)(A)(i)[2], at 665 (3d 

ed. 2008). The conclu.sory statements of Mr. Russo clearly fail to provide notice to Boal of the 

expert testimony expected to be elicited at trial by Plaintiffs. Such types of conclusory statements 

by an expert. lacking any detail or explanation, have been determined to be insufficient See 

Kincaid v Southern West Virginia Clinic Inc., supra. at 148 ("'Such a summary [that defendants 

failed to timely diagnose plaintiff's decedent's condition] cannot be said to 'state the subject matter 

on which the expert is expected to testify' or to 'state the substance of the facts and opinions to 

which the expert is expected to testify and a summary of the grounds for each opinion."' citing 

W.VaR.Civ.P. 26(b)(4)(A)). 

8. The standards recited by Charles Russo are not germane to any of the Plaintiffs' 

claims against Defendant Boal. The accounting standards, IRS code sections and US Treasury 

regulations which Mr. Russo claims were violated deal with tax preparation standards which are 

not applicable to the claims of Cheat Lake Urgent Care, as said claims are for lost profits as a result 

of Defendant Anderson's embezzlement and do not deal with the preparation of income tax returns 

for the partnership. Likewise, Plaintiff Chafin's claims concerning Boal's alleged failure to pay 

Chafin' s income taxes do not involve the preparation of Chafin' s personal income tax returns. As 

such, the conclusory opinions offered by Mr. Russo concerning Boal & Associates' failure to 

follow standards regarding the preparation of income tax returns are not relevant to Plaintiffs' 

claims. 

9. Defendant Boal additionally requests the Court to examine the report of Charles 

Russo not only for the purpose of determining whether the conclusions offered therein bear any 
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relevance to the issues concerning whether Boal deviated from the applicable standard of care in 

the context of the aUegations lodged against it by Plaintiffs, but also in order to assess whether Mr. 

Russo•s opinions would be admissible at trial under W.Va. R. Evid. 702, which requires that the 

testimony, "assist the trier of fact to understand the evidence or to determine a fact in issue .. " . 

Arguably, the conclusory statements offered by Mr. Russo do not meet the requirements of Rule 

702 and swnmary judgment would be warranted, given that expert testimony is necessarily 

required in order for Plaintiffs to make out a prima facie case against Boal. 

I 0. Given the complete confusion and deficiencies of Mr. Russo's report, Plaintiffs stiU 

have not made an adequate disclosure. Defendants are prejudiced in their ability to prepare a 

defense and impaired in their ability to obtain a defense expert opinion. Additionally, the Court's 

ability to assess the report in association with a motion for swnmary judgment or to rule on the 

admissibility of Mr. Russo's testimony at trial will be severely impaired. 

11. For all of the above reasons, the report of Charles R 

Russo should be precluded from testifying at trial. 

Date: July 13, 2020 By: _ ~ - ..,._~------

I LOl 1729l .2 I 6 
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W.Va ... 
The Levicoff Law Firm, P .C. 
4 PPG Place. Suite 200 
Pittsburgh, PA 15222 
412-434-5200-Phone 
4 12-434-5203 - Facsimile 

Counsel for Defendants, Brian R. Boal 
and Boal & Associates, PC 



IN mE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA 

CHRISTOPHER CHAFIN. CHEAT LAKE Civil Action No.: 16-C-547 
URGENT CARE. PLLC, 

Plaintiffs. 

V. 

DAVID ANDERSON, BRIAN R. BOAL and 
BOAL & ASSOCIATES, P.C., GILLEN 
ENTERPRISES. LLC, AFFORDABLE 
CONTRACTORS, LLC, and BUILD IT, LLC 

Defendants. 

The Hon. Susan B. Tucker 

Jpn: Trial Pm-■ftd 

MOTION IN LIMINE TO PRECLUDE EXPERT TESTIMONY 

Defendants Brian R. Boal and Boal ct Associates. P .C. by imd through this Court to 

precJude Plaintiffs from introducing expert testimony. As more fully set fonh below, lhe Plaintifls 

baYC blatantly ignored the requirements of the Court's sdleduling orders entered in accOtdance 

with W. Va.R.Civ.P. I 6 by failing to file a disclosure which delineates the scope and substance of 

the opinions that they intend to introduce through one or more experts in the field of acCOW1ting 

that they claim to have engaged in this case. They ha\le am ignored discovery served upon them 

by counsel for Boal over one and a half years ago requesting discloswe of detailed information 

regarding the ~ content and support for expert opinions that they presumably intend to 

introduce in the case. 

1. In their Second Amended Complaint, the Plaintiffs assert six separate counts 

against BoaJ arising out of several alleaed devialions fiom the ststdards of care presumably 

applicable to the practice of accomting. Over a period of yean from approximately 2003 to 2013, 

Boal provided various types of accounting services for Cheal Lake Urp Care and tax preparation 
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services for Christopher Chafin and his wife. On October 27. 2016. Plaintiff Christopher Chafin 

commenced this action against Defendant David Anderson. subsequently filed an Amended 

Complaint against Boal and later filed a Second Amended Complaint naming Cheat Lake Urgent 

Care as a Plaintiff. The averments of Plaintiffs• Second Amended Complaint presumably arise 

out ofBoal's alleged breach of duty. The gist of the allegations are two-fold. First Plaintiffs allege 

that Boal failed to ensure the payment by Cheat Late of estimated quarterly income payments with 

respect to income earned by Chafin from the practice. Second. they allege that Boal departed from 

the applicable standard of care by failing to detect defalcations allegedly committed by Co­

Defendant David Anderson. 

2. On Dec 6, 20 l S, the Court conducted a scheduling conference in accordance with 

W.Va.R.Civ.P 16(a). As a result of the conference, the Court entered a Case Scheduling Order 

dated December 6, 2018, a copy of which is attached at Exhibit A. The order set forth a May 9, 

2019 deadline for the Plaintiffs' "to disclose trial experts". On May 1, 2019, Plaintiffs disclosed 

the identities of two experts, both certified public accountants, but did not disclose the substance 

of the facts and opinions to which either expert is expected to testify. The Court's procedure 

requires that the disclosure of expert witnesses comply with W.Va.RCiv.P. 26(b)(4)(A), which 

provides. in part. that a party must state the .. subject matter on which the expert is expected to 

testify, and to state the substance of the facts and opinions to which the expert is expected to testify 

and a summary of the grounds for each opinion". Consequently. the Plaintiffs' disclosure was 

utterly deficient. 
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3. Following a scheduling conference held on June 18, 2019, the Court issued an 

Amended Case Scheduling Order on June 19, 20 I 9, requiring Plaintiffs to '"supplement trial 

experts• opinions'' by August 9, 2019. See June 19, 2019 Order attached at Exhibit 8. 

4. In addition to the requirements of the Scheduling Orders, on May 25. 2017, 

Defendants had served Interrogatories and Request for Production of Documents on Plaintiffs. 

Interrogatory No. 10 requested information concerning Plaintiffs' experts' opinions, which reads, 

in part; "With respect to any expert witness that you expect to call at trial; (a) Give a complete 

statement of all opinions ex~ by that expert and reasons and basis therefore ... Plaintiffs have 

failed to produce the information requested by Interrogatory No. IO concerning their experts· 

opinions. 

5. Defendants' filed a Motion for Sanctions and to Compel Compliance with Court 

Order and Motion to Compel Complete Answers to Interrogatories and a Motion to Select 

Alternative Date for Trial. A hearing on the aforementioned motiom was noticed to be held on 

August 8, 2019. At the hearing, for reasons unrelated to the discovery motion, the Court gianted 

Defendants' Motion to Select Alternative Date for Trial and directed the Court's clerk to work 

with counsel to prepare a Second Amended Scheduling Order. The clerk and counsel engaged in 

dialogue which resulted in the preparation and entry of a Second Amended Scheduling Order. 

Significantly, in the order, the date for disclosure of Plaintiffs' trial expert opinions continued to 

be August 9, 2019 and the order explicitly required Plaintiffs' to disclose "supplemental trial 

experts' opinions" by that date. See Second Amended Scheduling Order at Exhibit C. 

6. It has been over five months since the deadline passed for Plaintiffs' disclosure of 

their experts· opinions. Plaintiffs have flagrantly disregarded the tenns of the Second Amended 
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ScheduJing Order by failing to disclose Plaintiffs• experts' opinions by the August 9, 2019 

deadline. 

7. West Virginia Rule of Civil Procedure 16(f) provides, in pertinent part that, «Jf a 

party or party's attorney fails to obey a scheduling or pretrial order ... the judge, upon motion or 

the judge's own initiative. may make such orders with regard thereto as are just, and among others. 

any of the orders provided in RuJe 37(b)(2)(B), (C), and (D)." A party who fails to designate 

experts prior to the deadline set forth in a Rule 16 scheduling order is precluded ftom presenting 

expert testimony. See Slate ex rel. Stale Farm Fire & Cas. Co. v. Madden, 451 S. E. 2d 721, 727 

(W.Va. 1994) (Circuit court acted within its discretion under W.Va.RCiv.P. 16 in refusing to 

permit a defendant to present expert testimony beyond the deadline in the scheduling order). 

8. In this instance. the court has entered multiple scheduling orders not only to name 

experts, but to disclose opinions. Plaintiffs' failure to comply with the initial Scheduling Order, 

the Amended Scheduling Order and the Second Amended Scheduling Order by failing to disclose 

Plaintiffs' expert opinion testimony severely prejudices Defendants' ability to defend against 

Plaintiffs' claims, which are unclear and vague. Without being apprised of Plaintiffs' theories of 

liability, the Defendants are prejudiced in their ability to prepare a defense against Plaintiffs' 

claims, which would include obtaining an expert opinion to proffer opinions regarding the viability 

of plaintiffs' claims. Discovery closed on January 29, 2020, and Defendants have not had an 

opportunity to depose Plaintiffs' experts absent their expert reports. 

9. The trial is scheduled to take place in June, 2020. There has been an egregious non-

compliance by Plaintiffs in failing to comply with the aforementioned Scheduling Orders. As a 
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result. Plaintiffs should be precluded from introducing any expert testimony at trial. See Madden, 

supra. 

WHEREFORE, Defendants respectively request that this Honorable Court grant the within 

Motion in Limine to preclude Plaintiffs' introduction of expert 

Date: F cbruaty 4. 2020 

(U,717111.J I 

By: _---4-.,.~a:::.-.....,..L--­
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An~~""i ff. 
W.Va. LD. #: 454 
The LevicoffLaw Finn, P.C. 
4 PPG Place, Suite 200 
Pittsburgh. PA 15222 
412-434-5200- Phone 
4 12-434-5203 - Facsimile 

Co11,rse/ for Defendants, Brian R. Boal 
and Boal & Associates, PC 
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IN THE CIRCUIT COURT or MONONGALIA COUNTY, WEST VIRGINIA 

CHRISTOPHER CHAFIN, CHEAT LAKE 
URGENT CARE, PLLC, 

Plaintiffs, 

v. 

DAVID ANDERSON, BRIAN R. BOAL, 
BOAL & ASSOCIA 11:S. PC, GILLEN 
ENTERPRISES, LLC, AFFORDABLE 
CONTRACTORS, LLC :111d BUILD rr, LLC, 

DefCDdanCL 

CIVU.. ACTION NO. 16--C•S47 

JUDGE SUSAN B. TUC.KER 

Scyp;DIILING ORDER 

The following schedule will app)y to and govern the above-captioned action. 1n the 

absence of a specific date or deadline for a given activity. it is anticipated that such activity will 

be scheduled and conclucfed within a reasonable time prior to trial and prior to any scbc:duled 

activity which logically precede it in 8"01dancc with 1be WEsT VIRGINIA RULES Of Clv!L 

.PROCEDURE and the WEST VIRGINIA TRIAL COURT RULES. 

Trial Date and Time: 

Estimated Ia,gtb of trial: 

Jury or non-jury: 

Jury Deposit/ Amoont: 

Final Pre-Trial Hearing Date and Time: 

DiSCO\'ery Deadline: 

Jaaury 14, 2920 at 9:80 a.m. 

7Days 

Jury 

$1,580.08 (per party) 
Paid at tlae F"mal Pre-Trial Beariag 

J111aary 3, 2020 at 10:00 a.a. 

All parties. persons with settlement 
aulhority, and lead counsel MUST 
attend the Pre-Trial Hearing. 

November 29, 2019 
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Mediation DeadJinc: December 6, 2019 

All parties, persons with seUJement 
authority, and lead counsel MUST 
atlcod the Mediation. The parties shall 
pay equally the costs of the mediation, 
unless otherwise agteed. or orden:d. 

PreJimimly Fact Wimesses .Exchqcd: Juaary 15, 2019 

Party with burden of proof to disclose trial May 1, 2819 
ex:pcds: 

Party without burden of proof to disclose trial Jue 12, 2019 
experts: 

Medical EYJlffJrnation/Property lnspt.ction Dia 
dcadli1lc: 

All examinations, record Rview, or 
inspections by experts sbaD be 
completed by this date. Reports from 
such l!Xaminations or inspections shall 
be provided by the expert to tbe 
opposing party ■o Im tlwa two weeks 
following the date the examination, 
review, or inspection is conducted. 

Dispositive Motions/Motions In Limine: Septemb• JO, 2019 

Responses to Motions: Odober 7, 2819 

Replies to Motions: October 14.. 2019 

Hearing on Dispositivc Motions: Octelter 11, 2119 at 11:00 a.m. 

Jury Instructions. Proposed Yoir Dire, J.....-y 3. 202t 
Verdict Fonns. Final Lists of Fact and Expert 
Wiulesses, and Final Exhibit Lists:1 

Objections to Proposed Voir Dire, 
Verdict FOIIDS, Final Lists of Fact and Expert 
Witnesses; and Final Exlubit Lists: .Juaary 10, 2020 

1 The origmal is 1D be filed with the Circuit Cleric, wilh a Microsoft Word vr.rsion sent via email 1o Judge 
Tucbr's Judicial Law Ciak at r,lp ,t,,...,.urtswy,p. 



Jury Instruction Confemice Deadline: 

Objcdions to Jury Instructions; 

January J, 2020 

Juauy l, 2020 

The pal1ies must send a Microsoft Word 
version of all FINAL and AGREED 
UPON Jury .Instructions, as well as 
Objections not n,sol ved vta email to 
Judge Tucbr's .Judicial Law Clerk. 1 

. In the event this case proceeds to trial, the Court will conduct a Jury Instructions 

Cooference at which the Court will consider all objccuom to proposed Jury Imtructions and revise 

lhc Court's Charge to the Jury. The date and time of the confe!CGCC will established at the Court's 

Final Pre-Trial Conference. 

The TRIAL DATE and FINAL PRE-TRIAL CONFERENCE DA TE and TIME may 

Nor be adjusted without Court apJXOval, However, the remaining dates may be adjusted by 

asreementof counsel so long as there is some form of documentation of the agreement. The agreed 

upon adjusted deadlines shaU then be distn"buted to all counsel of record. 

The Clerk of this Court shall provide a copy of this Order to all counsel of record. 

~ 
Entered this L day of December. 2011 . 

..---
c-~~~,-'r 'fflSAN B. ru ~ 

EtlTERED: t),_ a. (,, :bl 6 
DOCKET LINE 7 :z... , Jean Ffierid, Clerk 
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IN THE cacurr COURT 0, MONONGALIA. COUNTY, WIST \-1RGDfl,\ 

C8IUS'l'Olll£R CHAPIN, CH£AT LAD: 
URGENT CAREt PLL~ 

......... 
9'. 

DAVID ANDERSON, IIIUAN R. .80.~ 
8041.6 ASSOCJ.ATU, PC. GILi.EN 
ENl'EURISD. I..LC aU'll'ORDABU 
CON'l1tAC'J'ORs. U.C ..a BUILD IT. L.LC, 

CIVIL ACTION NO. J'-C-5'7 

J\JDGE SUIANB. TUCl(Elt 

AMINPIPICHP!JJJJNf 91ft 

The fa1Jowiq ~ will apply to and Pffll the~ ldioa. bl die 

ablaN of a spedfic dale ar daMJinc for a giYC11 eai\.iry. it is arilic::ipated tllat SUGh -=ti rity will 

be ,chcllluW IDd 00.tuemel ~ a reDtl1181,le rime prior tel trW llld prior to ID)'~ 

activity which JosjcalJy prc:cedt it in aceonlaoe M tbe WF.s,· VJRGINIA. RLILE5 OF Civil. 

PltocEJlm£ aad tM WF.STVll(ilNIA 'D1,\L Couu Rut.ES. 

Triil n.te and T11DC: 

JllfY or non-jury. 

Jwy Deposit;Amouat: 

DiSICOWl'Y DelldliDe: 

~ 24 21Mar9:IOL& 

1 Days 

Jary 

Sl,500.000-pany) 
htdaillleflaal Pft-Trill Hanaa 

Man:ll lJ,2Dlat 1:31p.a. 

AU panics, pcr.soas wab seb:kmmt 
llltborily. Md lead auacl MIJ5T 
m.eod the ?re-Trial Hc:arq. 

N.,......_~2819 
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.• c .,.";::/{{ Mtdwinn lletdline: 

All panics. pmam With XUlcmcot 
aldbortcy, IDCl lad CIOUDICI MUSI' 
lltcnd the M.aiacion. The jNWeS .. , 
payflllual),dle~olllle~ 
1111km otbc:rwile qrccd, or onlcrcd. 

PntilDmary raa WitlleS!ieS ~ '8WJl' as. :zu1, 

Plrtywidt burdat ~f ]IIVOf to ..upplc:adr 1riaJ 4apl1 •• 2919 
cxpats'opmiom: 

hny widloul burdcn ofproofro msdole Pial Ss; w 11t JOit 
-,..ts: 

Mldic::al &~lmpectm al• _.,_ 
All~ Rll::Old 11:\fl, or 
I~ byaperta-Obc 
«>••,wed ~ytisdate. lepo,11 hrft 
IUO'eaeimrions-~IWJ 
bepuvidedbyts""PCfttoibe 
opposm,.-,, . ... ........ 
Ju11Dwins tlae ll.te._arisw·-. 
re\.W,ati-.,ectionil~ 

Dilpositj~ .MociDnw'.Motiou In l.ialN: F.._,, 21, 1128 

R~ID Motieos; FeNWJ .21. 282$ 

lcplicsaoMotiom: Mami 6-282a 

lwy ~ Pn,posal Yoir l>u-e. Pebnlary 21, ZGG 
Vnct Farms. FiraaJ Ult:s of Fact and Elpert "™ , , 1, n1 Fuw Exhibit t-.1 

~., Pt.opoad Yoir DiN, 
Vcnkx F«m8. Final Utts of Fact 8111! &plrt 
·91• secs. 1W\d f'iDll l:Jdribit LlSCs: Mardi 6.2121 

Jwy fmlrucwa Coafaa.cc: ~ 

o,;ecuam» tary Jallnactionr. 

Mll'dl 13,2t20 

Mardi 13.Ja 

•n.ori,-1 •10lielileawidadaltCiJeuitClerk,witha~WonlW1NC1111C1riamailmlul5F 
T'Deker'l Jadicill law CJak II !'lbt ,,.,,.,,,,M"1ft!':JDY. 
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:if . . 
; 304.2917273 

The patia lDlllt lcad I MicmsoJl Woal. 
,'Cflliotl of all FINAL and -"OUED 
UPON. JUI') Jnsiruc:uom, as wlJ IS 

Ol,ja:1ionl not nmlwd "° etil to 
Jud,e1aalc«'s Ndicicl Law Clak.1 

1n the eNat this c:&se pmc:iecd5 to trill, the Court w,11 ~ l Jury blltnimons 

Cadilwe.t wbicb thec.ourt willGOlllidlr-aUobjediom to,..-.cdlury mlCl'Udiom IIHf.ffNi9e 

dleC'oai'r'~ Chargero the.)uay. Thedaaad tilDc of1!Je,coaf1Nece will eltllbabed at theCourt's 

Fiul Ple--Trial Cc:dcnacl. 

Tile TRl.tL DATE • .FINAL ,U..TRfAJ, CONff.UNCE DATE _,TIMr; ;..y 
NOT be ~Ulted without Court approval. Howewr, the ,......., dala mar IN oiljllllNd lty 

••-~CIOUlllll•loa,•dllRiswbmof~oflbeJgl'(IDCl!ll.. Tbe.__ 
UJIOlft ....... deadlines sWl then bitdisuibuhd IO.U touDSel of racord. 

The CJm: aftis Cawt IIIJaH IIO'"ide a copyofdlis Older., Ill coumd ofrOODl'd. 

"' e.e.oJ bS ,/1.:... day of hmc2019. 

~ . JUDGE 
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IN TBE cmcurr COURT Of MONONGALIA COON'l'V. WIST VIRGINL4 

~R CHAFIN, CHEAT LA.ll Civil ktion No.: J6-C-S47 
URGENT CARE. PLLC, 

v. 

DA V1D ANDElt.SON. BRIAN\ 8:13 and 
BOAL & ASSOCIAT!S,. P.C .. O 
EN'l'ERPlUSES. LLC, AFFO!U)ABLE 
CONTkACTOU, u.c. IDCf BUILD IT. LLC 

The Hon. S-B. Tacker 

ootdl1R add 

P&P?WM!INPIP ICIIPJJLBfC 9IPl8 

T'llefollcrt,iq MN..,...willlpply~allDWlll~ liO\fe ,.,.._,IIC1im. ladlt ablmc:c 

of a lpllCific dille or ..-me mr a pvat ac:lml)'. it ~ ~ !nil am ICli\,ity ,rift .. 

• ...... I! and conduc:1ed widua * rataUlblc iimc prier lo Uilll llldpricr101111 Aehelllhd ...,,_ 

_,-b fap:IUy pnc,cde i1 in acconlirlce •.• WEST VIRGJNIA Rut.ES.OF CML 
PilOcEDURE·-S .. WES'f VIMilNlA TRW.. COURT 111.JJ..m. 

Trill Datc aad Time; 

Fttimlllld lcaalii ofttial: 

Jury or non-jury. 

Any Dq,aaiti.Amouat: 

final Pre-Trial .Hcari. lnlc DI Tim¢ 

EXHIBITC 

n. 1rW & Gt . dtl t8 .,.._ ... 

• '- 23. 2111_. Med 
....... -.,~2'.mt. 

Sl~t,er ,-.,, 
PIWat tlle llMI Pr.TIW UNfflll 

,_,meat 11:11 a.a. 

AU parties, pcrscaa widii ~ 
~.-1-,CCIUNclMUST 
dendb ~Trial Heamg. 

.. 
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IN THE ORCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA 

CHRISTOPHER CHAFIN, CHEAT LAKE Civil Action No.: 16-C-547 
URGENT CARE. PLLC, 

The Hon. Susan B. Tucker 
Plaintiff's, 

V. 

DAVID ANDERSON, BRIAN R. BOAL and 
BOAL & ASSOCIATES, P.C., GILLEN 
ENTERPRISES, LLC, AFFORDABLE 
CONTRACTORS, LLC, and BUILD IT, LLC 

Defendants. J■n: Trial Demudcd 

ORDER OF COURT 

AND NOW, this _ ___ day of ________ , 2020, Defendants' 

Motion in Limine to Preclude Introduction of Expert Testimony is hereby GRANTED. Plaintiffs 

shall be precluded from introducing into evidence any expert testimony at the trial in this matter. 

Judge Susan B. Tucker 

flD1111111 I 



IN THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA 

CHRISTOPHER CHAFIN, CHEAT LAKE Civil Action No.: 16-C-547 
URGENT CARE, PLLC, 

The Hon. Susan B. Tucker 
Plaintiffs, 

v. 

DAVID ANDERSON. BRIAN R. BOAL and 
BOAL & ASSOCIATES, P.C., GILLEN 
ENTERPRISES, LLC, AFFORDABLE 
CONTRACTORS, LLC. and BUILD IT, LLC 

Defendants. Jun: Trial Demanded 

CERTIFICATE OF SERVICE 

I hereby certify that I have served a true and correct copy of the foregoing MotilJn ;,, 

Limme to Prttlutle &pm Tatimony upon the following counsel via Electronic Mail: 

James A. Giano~ Esquire 
jgianola.l@.gbbjlaw.com 
John F. Gianola, Esquire 
jolm-gjannla@gbbjlaw.com 
Jason Wmgfield. Esquire 
iwinrifie1d@abbilaw.com 
Gianola. Barnum, Bechtel, and Jecklin P.C. 
17 I 4 Mileground Road 
Morgantown, WV 26505 

Counsel for Plaintiffs 

Date: Februaoi 4, 2020 

( l.116117)1. 1 I 

Raymond H Yackel, Esquire 
raymondyackel1@aol.com 
Law Office of Raymond H. Yackel 
162 Chancery Row 
Morgantown, WV 26505 

Counsel for David Anderson 

A . ff. 
W.Va. l.D. #: 454 
The Levicoff Law Firm. P.C. 
4 PPG Place, Suite 200 
Pittsburgh, PA 15222 
412-434-5200- Phone 
4 12-434-5203 - Facsimile 

Counsel for Defendants, Brian R. Boal 
and Boal & Associates, PC 
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!Jot!.,..,. 

IN THE CIRCUIT COURT OF MONONGALIA COUNTY. WEST VIRGINIA 
Divl• ion 1 

CHRISTOPHER CHAFIN. and 
CHEAT LAKE URGENT CARE, PLLC, 

Plan ,tiffs, 

"· 
DAVID ANDERSON, 
BRIAN R. BOAL, 
BOAL & ASSOCIATES, PC., 
GILLEN ENTEAPRISES1 LLC, 
AFfORDA8LE CONTRACTORS, UC, and 
BUILD IT, LLC, . 

Def9ndants. 

CML ACTION NO. 16-C-547 
Honorable Suun 8. Tucker 

RESPONSE IN OPPOSITION TO DEFENDANTS BRIAN R. BOAL AND BOAL & 
ASSOCIATES' MOTION IN UMINE TO PRECWDE EXPERT TESTIMONY and 

DEFENDANT DAVID ANDERSON"S MOTION ADOPTING MOTION IN LIIINE FILED 
BY DEFENDANTS BRIAN R. BOAL AND BOAL & ASSOCIATES, PC 

The Plaintiffs, Christopher Chafin ("Chafin·) and Cheat Late Urgent care, PLLC 

rcLUC1, hereby provides their response to the Defendanls' Motion in Umine to 

Preclude Expert Testimony: 

1. The Defendants' Motion adequately states the procedural progression of 

this case as It relates fD the filing of the complaints and the multiple scheduing orders. 

2. The Defendants' chief concern is the tineliness of the disclosure of expert 

opinions and reports. 

3. The Defendants fail to adequately inform the Court of al the ~ that 

have transpired. 

4. AcmrdingJy, a tinellne is provided: 

EXHIBIT 

I ft 
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a. On April 26, 2018, David .Anderson was sentenced i1 Criminal 

Case No: 14-F-49. A part of the sentence awarded required him to 

deposit with the Clerk fifty thousand dolals ($50,000.00). This was 

never clone. 

b. On May 1, 2019, the Planiffs disclosed their expert witnesses as 

Andrew Smith, CPA and Chartes Russo, PhD, CPA. 

c. On July 15, 2019, a check for the retainer and documents 

associated with this case were provided to Mr. Russo. The 

documents provided Included every document produced in 

discoY91Y. 

d. On July 19, 2019, case doaanenls were sent to Mr. Smith. The 

documents provided included every doclfflent produced in 

disoowty. 

e. August 12, 2019, munsel for the Plaintiffs directed a subpoena 

duces t.ecum to be served on the locaJ branch of the IRS as ordered 

by this Ccut. Service was ultimately refuSed. 

f. On August 13, 2019, a letterfn>m Mr. Yactel demanding billing 

records from "Saga• was received by Plaintiffs' counsel. 

g. COunset for the Plaintiffs directed subpoenas dlas tecum to 

Greenway Health, LLC and Sage Software, Inc. seeking the 

records sought by Mr. Yackel. No documents were obmlned. 

h. On September 25, 2019, Mr. Smith provided his first invoice of 

$5,250.00. 

2 
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i. On October 16, 2019, counsel for the Plaintiffs provided the 

responses to Mr. Yackel. 

J. On October 23, 2019, follow up was conducted with the IRS to 

detennine the location of documents requested pertaining to 

estimated tax paymenls submitted on behalf of Plaintiff Chafin. The 

results of that corwersation were fo,warded to all counsel. 

k. On October 23. 2019, a preliminary report from the damages expert 

was provided to counsel. 

I. On October 24, 2019, Mr. Yackel sent oorrespondence again 

seeking information for accounts receivable after January 1, 2013. 

m. On November 7, 2019, Mr. Levk:offsentcorrespondence 

acknowledging receipt of the Plaintiffs' preliminary report and the 

plan to provide the final mulls to the· standard of care expert but 

objecting to the untimeliness of the Plaintiffs' disclosures. 

n. On NoWHnber 12, 2019, Mr. Levicoffdirected a subpoena duces 

tecun to be S8IV9d on Lambright and Gutta, PLLC (the accouming 

firm for 1he Plaintiffs after Boal and Associates, P.C.), seeking tax 

information from 2003 through the filing of this case. Included In 

this request would haw been accounts receivable. 

o. On November 12, 2019, Plaintiffs' counsat conferred with Mr. 

Smith. Mr. Smith needed additiOnal informatfOn in order to 

complete his work. That infbrmation included quickbook files in the 

passessicn of Defendant Boal and Associates, P.C. 

3 
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p. On November 15. 2019, Plaintiffs' counsel received the second 

invoice for Mr. Smith's worf( for $10,500.00. 

q. On November 22, 2019, Plaintiffs' counsel served on Mr. Levicoff 

their First Combined Oiscove,y Requests seeking the informatiOn 

identified by Mr. Smith. 

r. On December 9, 2019, a Notice of Deposition was Issued for 

Christopher and Mary Chafin's depositfon. 

s. On December 16, 2019, Cynthia O'Donnell, Esq. requested an 

extension in preparing responses to the discovefy requests. 

Counsel for the Plaintiffs acquiesced, acknowledging that the 

information was cruclal to the expert's examinatiOn. 

t. On January 3, 2020, Ms. O'Donnell contacted Plaintiffs' counsel 

again seeking an extension. Although none was necessary, 

Plaintiffs' counsel agreed. 

u. On January 6, 2020, Ms. O'DoMell produced the discovery. Of the 

items sought was Quickboolc files for Defendant Affordable 

Contractors, LLC. Mr. Yackel objected to the production of these 

documents. 

v. On January 16, 2020, Plaintiffs' counsel caused to be served on 

Mr. Yackel those discovery requests seeking production of 

Quickbook files for Defendant Affon:lable Contractors, LLC. 

w. On January 23, 2020, after having met to prepare and just one 

business day prior to, counsel for Boal and Associates, P.C. 

4 
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unllateraUy cancelled the deposition scheduled for Chrislcl)her and 

Mary Chafin. 

x. Upon review of the Qulckbooks fifes, it was identified that ABMS, 

Inc. was a former medical bllng provider. A subpoena was issued 

on January 24, 2020, by the Plaintiffs seeking the documentation 

that Mr. Yackel desired. 

y. On February 7, 2020, Plaintiffs' counsel (not the Plaintiffs) paid Mr. 

Smith's uwoica and provided the documents requested. 

z. On Febn.iaty 7, 2020, Plaintiffs' counsej received Mr. Levlcoff's 

Motion in Limlne t> Preclude Expert Testimony. 

aa. On FabMlry 18, 2020, admittadly thuty-two (32) days after havfng 

been S8Mld with Requests for Admissions, answers the same 

though by operation of law these had already been admitted. 

Further, Mr. Yackel moved the Court for an additiOnal 1hity (30) 

days to respond to the ren ialning discovery. No responses have 

been receMKi. 

bb. On February 28, 2020, Plaintiffs' counset contacted Mr. Yackel 

authorizing tha extension sough and seeking a limited release of 

the Quickbook files. Specificaly. the correspondence stated: 

Good morning. I have no objection to your request for e>etension. I do 
note that the timing of your motion is conspicl ious glven that the discovery 
was propounded upon your client January 16, 2020. Thereafter. Mr. 
Levk::off filed his Motion for Summary Judgment and noticed a hearing for 
March 13, 2020. Your extension woukt make 1he discovery sought (which 

5 
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Is lnslrumental In providing a proper and thOmugh raport to Mr. levtcoff) 
due 1he folowing Tuesday. Coincidence? 

Notwithstanding, I am writing to ask that Defendant Boal be allowed to 
release and produce the doa.ments prwious1y identified as BOAL 
005592-006724 in addition to the quidcbooks fies assocstad wlh 
Defendant Affordable Contractors, LLC. This -,wet raquire nothing in 
terms of effort on )OUr part considering those Items are already in 
production form and In the posaession of co-defendants. If there is an 
Issue of concern. I "WOUid be willing to enter an agreed protective order, tf 
appropriate. f beliew that refusal to allow production, giwn the 
11coincidence• abo\<e, would simply be viewed as obstructi\le. Moreover, 
having this inbmation now would allow an analysis sooner rather than 
later, thefeby ameliorating some of Defendant Boal's concerns. 

Please let me know your position on this at )OW earliest convenience. 

Jason 

cc. No response has been received 1D the above 

correspondence. Further, the Quickbooks documents 

provided by Boal indicated that "Sage. had not been used by 

the medical practice for quite some time prior to Anderson's 

departure. 

dd. On March 10, 2020 (though dated March 9, 2020) Mr. 

Yackel provided Defendant David Anderson's Motion 

Adopting Motion in Umine Flied by Defendants Brian R. Boal 

and Boal & Associates, P.C. joining in the motion to predude 

the Plaintiffs' use of their experts. 

ee. Also on March 10, 2020, Plaintiff&' counsel contacted the 

IRS to detennine the status of 1he account files for Plaintiff 

Chafin as requested by Ms. O'Oonnel. 

6 
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5. The delay in providng the expert reports desired by the Defendants iS 

attrtbutable, at least in part, to the Defendants themselves. 

6. Because of the degree of negligence inwlved, the Plaintiffs lacked the 

resowces necessary 1D hire the proper experts and to keep 1hem working. 

7. The doaiments necessary to produce an opinion have not been provided 

In a timely fashion. 

8. It is clear that the Defendants have engaged in gamesmanship and 

obfuscation designed to waste the resources of 1he Plaintiffs. Now, they oomplain that 

their efforts have been succassful. 

9. If Defendant Anderson had deposited with 1he Clerk of the Circuit Court 

the moneys ne was otde,ed to, the Plaintiffs could have petitioned this Court for relief 

and release of those funds m engage their experts sooner. 

10. Despite having a preliminary report t>r almost five mon1hs, Mr. Yackef still 

has not disclosed any expert or report that he intends to use. Mr. Leviooff has not 

disclosed an expert report. 

11. The Defendants fail to cite to any actual harm or prejudice they have 

suffered. Despite alleging in Paragraph 8 of the Motion in L.inlne to Preclude Expert 

Testirmny that the aflegations are "&n:lear and vague,• COU'1Sel matces a complete and 

ooncise summary of the alfegations in Paragraph 1. 

12. The Ptailtlffs acknowledge the delay in producing the reports desired by 

the Defendants, but the Defendants fait to acknowledge thei" role in creating the delay 

or the additional facts necessary to mmplately adjudicate this issue. 

7 
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13. Acc:oldingly, the Plaintiffs ask this Court to alow discovery to continue or 

amend its scheduling order to accommodate the proper litigation of this matter and to 

deny 1he relief sought by the Defendants. 

Christopher Chafin, 
ByCouisel, 

8 
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IN THE CIRCUIT COURT OF MONONGALIA COUNlY. WEST VIRGINIA 
Division 1 

CHRISTOPHER CHAFIN, and 
CHEAT LAKE URGENT CARE, PLLC, 

Plaintiffs, 

v. CML ACTION NO. 11-C-547 
Honorable Susan B. Tucker 

DAVID ANDERSON, 
BRWfR.BOAL. 
BOAL&ASSOCIATES, PC., 
Gu.EN ENTERPRISES. LLC. 
AFFORDABLE CONTRACTORS, LLC, and 
BUILD IT, LLC, 

Defendants. 

CERTIFICATE OF SERVICE 

I, Jason E. Wingfield, certify that on Mardi 11, 2020, I 881'\'ed a copy of Plaintiff's 

ResponM In Opposlllon to Defeftdanla Brian R.. Boal And Boal & AlaociatN' 

Motion in Umlne ta Pl9CJude Expert Teslfmony and Defandant David Anderson's 

Motion Adopting Motion in Uminl by Defendanta Brain R Boal and Boal & 

ANoclafn. PC by facsimile and U.S. Mail to: 

AvrumUWicoff 
The Levicofr Law F'm1, P.C. 
4PPGP1ace 
S&ite 200 
Pittsburgh, PA 15222 
F~le: (412) 4U-$203 
Counsel for Defa rdat,ts Brian Boal and 
Boal & Associatea PC 
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Raymond H. Yackel 
Law Office of Raymond H. Yackel 
162 Chancery Row 
Morganmwn, WV 26505 
Facsimile: (30f) ZN-1524 
Counsel for Defendant DtNid Anderson 
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IN THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA 
Division 1 

CHRISTOPHER CHAFIN, and 
CHEAT LAKE URGENT CARE, PLLC, 

Plaintiffs, 

v. CIVIL ACTION NO. 16-C-547 
Honorable Susan B. Tucker 

DAVID ANDERSON, 
BRIAN R. BOAL, 
BOAL & ASSOCIATES, PC., 
GILLEN ENTERPRISES, LLC, 
AFFORDABLE CONTRACTORS, LLC, and 
BUILD IT, LLC, 

Defendants. 

PLAINTIFFS' EXPERT REPORT DISCLOSURE 

The Plaintiffs, Christopher Chafin ("Chafin") and Cheat Lake Urgent Care, PLLC 

("CLuC·), hereby provides their Expert Witness' Report Disclosure: 

1. Andrew Smith, CPA 
Smith and Associates, CPA's and Consultants, PLLC 
426 Drummond Street 
Morgantown, West Virginia 26505 

Mr. Smith has reviewed the available documents in this matter and 

provided an opinion estimate on the damages attributable to the Defendants. 1 

2. Char1es J. Russo, PhD, CPA 
408 Acton Way 
Bel Air, Maryland 21015 

1 See Exhibit I . 

EXHIBIT 

I_C __ 



Mr. Russo has reviewed the available documents in this matter and 

provided an on Defendants Boal and Boal & Associates, PC deviation from the 

professional standard of care. 2 

3. The Plaintiff reserves the right to supplement this request as necessary. 

J n E. Wingfield~~~~~~~ 
G. nola, Barnum, Bechtel, & Jecklin, LC. 
1 14 Mileground 

rgantown, West Virginia 26505 
(304) 291-6300 
jwingfietd@gbbjlaw.com 

2 See Exhibit 2. 

2 

Christopher Chafin, 
Cheat Lake Urgent Care, 
By Counsel, 



June 1,2020 

Mr. Jason Wingfield, Esq. 
Gianola, Barnum, Bechtel. & Jecklin. LC 
J 714 Mileground Road 
Morgantown, West Virginia 26505 

Dear Mr. Wingfield: 

Objective 
I was engaged to perform 

Charles J. Rusao, PhD, CPA, CM.A, CV A 
292 Canterbury Road, Suite P 

Bel Air. MD 21014 
Ph~: 410-'98-7480 

Email: chuck@itussopobrpu."Orn 

I. Calculation of economic damages that Christopher Chafin and Cheat Lake Urgent Care, 
LLC may have suffered in connection with the acts committed by defendants David 
Anderson. Brian R Boal, Boal and Associates, PC. Gillen Enterprises, LLC, Affordable 
Contractors. LLC, and Buih•lt, UC as descnoed in Civil Action No. 16-C-547. 

2. Assistance with evaluating the merits of the accounting malpractice claim against Boal 
and Asoociates, PC, including reviewing relevant prof cssional SlaDdards. and accountants 
work papers of financial statements or tax returns that are the subject of the malpractice 
claim as described in Civil Action No. 16-C-547. 

3. Provide expert witness testimony related to the above ref crenced proceeding. 

Scape 
Upon further discussion with, we agreed that 1 would not calculate economic damages. 
Economic damages were estimated in reports by Smith & Associates CP As & Consultants, 
PLLC, of Morgantown, West Virginia and by Michael D. Kirlcpatric.k, CPA, Forensic 
Accountant of Morgantown, West Virginia. Both are included as appendices to this report. 

This engagement provides an evaluation of the merits of the accounting malpractice claim 
against Boal and Associates, PC, including reviewing relevant profes&onal standards, financial 
staaements or tax returns, while considering the estimates of economic damages in the two 
forensic accounting reports noted above. 

Parties 

Plaintiffs: 
1. Christopher Chafin, a resident of Morgantown,. West Virginia. 
2. Cheat Lake Urgent Care, PLLC (CLUC), located in Morgantown, West Virginia. 

Defendants: 
1. David Anderson, a resident of Preston County, West Virginia. 
2. Brian R. Boal, a resident of Oakland Maryland, who has provided accounting and tax 

services in Monongalia County, West Virginia. 

EXiiillT 

I ~ 



3. Boal & Associates. PC, a professional corporation located in Oakland, Maryland, which 
has provided accounbng and tax services in Monongalia County. West Virginia. 

4. Gillen Enterprises, LLC (Gillen Enterprises), a fonner West Virginia LLC located in 
Bruceton Mills, West Virginia. 

S. Affordable Contractors. LLC (Affordable Contractors), a fonner West Virginia LLC 
located in Morgantown, West Virginia. 

6. Buih It, LLC (Build It), a fonner West Virginia LLC located in Morgantown, West 
Virginia. 

Compaay Background of Cheat Lake Urgent Care, LLC 

Cheat Lake Urgent Care. PLLC is a physician practice providing emergency services and general 
practice. The Company files Form I 065 U.S. Return of Partoc:rship Income each calendar year. 
The Company~ NAICS Code 621111, OfTJCCS of Physicians (c:xcept Mental Health 
Specialists). The Company is located at 710 Venture Drive, Morgantown, West Virginia 26508. 
Farms I 065 use the cash basis of accounting. On Forms I 065 through 2013 there were three 
LLC membm.. Christopher Chafin. David M. Anderson. and Joseph M. Hazog each with a one 
third interest. Beginning in 2014, Cheat Lake Urgent Care, PLLC Form 106S there were two 
LLC members, Christopher Chafin and Joseph M. Herzog, each with a 50 percent interest. 

I examined tax returns Forms 1065 for the years 2007-2014. l was not provided with compiled 
financial statcmcnts or engagcmc;nt letters for accounting or tax services. 

Background from Second Ameaded Complaint 

The following was stated in paragraphs 14-25 in the Second Amended Complaint dated 
December IS, 2017: 

Plaintiff Christopher Chafin and Defendant Anderson were partners and co-owners (along with a 
third individual) of a medical practice in the Morgantown area known as Cheat Lake Urgent 
Care. Defendant Boal and his accounting finn Defendant Boal &. Associates were retained by 
Cheat Lake Urgent Care to provide accounting and tax services to Cheat Lake Urgent Care. Boal 
and Boal Associates provided services and made representations regarding accounting. tax, and 
financial information to Chafin and CLUC. Defendanls Boal and Boal & Associates, aJso were 
retamc:d by Chafin to provide personal accounting and tax services. 

In providing accounting services to Cheat Lake Urgent Care, Defendants Boal and Boal & 
Associates handled payroll. with the withholding of salary in order to pay federal and state taxes. 
and the filing and paying of taxes. Boal and Boal & Associates maintained one or more registers 
for CLUC bank accounts which tracked and recorded deposits and withdrawals tiom CLUC 
banking and/or checking accounts. At all relevant times, Defendant Boal was a signatory on the 
bank accounts of Cheat Lalce Urgent Care with the authority to issue checks charged on that 
account. In 2013, Defendant Anderson was accused of embezzling upwards of$500.000 from 
C~ Lake Urgent Care. 

2 



Defendants Boal and Boal & Associates, through past practices and as well as statements lead 
Plaintiff to believe that a portion of Plaintiff Christopher Chafin's salary had been withheld in 
order to pay at least a portion of his income taxes. Later Plaintiff discovered that while money 
had been withheld from his pay chec~ payments had not bcc:n made to the IRS or the state of 
West Virginia. Plainliffs later discovered that while money had been withheld from Chafin's pay 
cbeclc, the attendant payments had not been made to the IRS or the State of West Virginia. Based 
upon statements by Defendant Anderson, Defendant Boal and Defendant Boal & Associates, 
Defendant denies that plaintiff had been led to believe that he had complied with all 
requirements, tax liabilities, and payments. Since then. the IRS has attempted to collect and is in 
the process of collecting money from Plaintiff because of the failure to pay the withheld 
amounts. 

The following counts were listed in the Second Amendaf Complaint: 
Count I: Malpractice by Defendants Boal and Boal & Associates 
Count 2: Breach of the CLUC Contract by Defendants Boal and Boal and Associates 
Count 3: Breach of the Chafin Contract by Defendants Boal and Boal & Associates 
Count 4: Negligence by Defendants Boal and Boal & Associates 
Count 5: Negligent Misrepresentation by Defendants Boal and Boal & Associates 
C0tmt 6: Breach of Defendant Boal's Fiduciary Duty 
Count 7: Breach of Contract by Defendant Anderson 
Count 8: Breach of Defendant Anderson's Fiduciary Duty 
Count 9: Fraud by Defcndan1 Anderson 
Count 10: Unjust Emichment of Defendant Anderson 
Count J 1: Unjust Enrichment of Gillen Enterprises 
COWlt 12: Unjust Enrichment of Affordable Contractors 
C01mt 13: Unjust Enrichment of Build It 

Indictment 
The Circuit Court of Monongalia County. West Virginia indicted David Anderson on nine counts 
as follows: 

Count I: Embezzlement in excess ofSl.000.00 by removing cash from deposits. totaling 
approximately S56. 730.S0. 
COIDlt 2: Embezzlement in excess of S 1,000.00 by removing money from CLUC 
accounts by issuing checks for personal use and taking out lines of credit 
Count 3: Embezzlement in excess of$1,000.00 by removing cash from deposits., with the 
intent to pamanently deprive CLUC of said money, totaling approximately $78,449.63. 
Count 4: Embezzlement in excess of $1,000.00 by removing money from CLUC 
accounts by issuing checks for personal use and taking out lines of credit 
Count 5: Embezzlement in excess of $1,000.00 by removing cash from deposits. totaling 
approximately $67,047.27. 
Count 6: EmbezzJement in excess ofSl,000.00 by removing money from CLUC 
accounts by issuing checks for personal use and taking out lines of credit. 
Count 7: Fraudulent Scheme of embezzlement in excess ofSl,000.00 by means of 
fraudulent pretenses, representations or promises. as part of a common scheme or plan, 
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by submitting more work hours than be actually worked totaling approximately 
$77,520.00. 
Count 8: Fraudulent Scheme of embezzlement in excess ofSl,000.00 by means of 
fraudulent pretenses, representations or promises, as part of a common scheme or plan, 
by submitting more work hours than he actually worked totaling approximately 
$75,480.00. 
Count 9: FrauduJent Scheme of embezzlement in excess of $1,000.00 by means of 
fraudulent pretenses, representations or promises, as part of a common scheme or plan, 
by submitting more work hours than he actually worked totaling approximately 
$58,320.00. 

Guilty Plea by Andenoa 
In a plea agreement dated November I 5, 2016, Anderson pied guilty to embezzlement wder 
cmmts one, two, and three of the indictment. Each were felony counts. Titc Victim Impact 
Statement dated Jamuuy 9, 2017 restitution was requested as follows: 

c..ii pallld Ill je11ruts2011 
Cllll ...... ......... 2011 ........ 
..,_., .. .t..awe•• ..,.....c...v .. 
... , ....... c:.a..r. •• 
s..,111 
Olb'Dlpat 
Aaaripa 
c...._r...ru. 
y.._ Aaiilena. peynlll ~· ............ 
W..- Paid• Mr. AMawn 
GJlm IEuki►-
Mark Ewreft. r,.. AUo111cy F• 
Mldlld n-ec,..11ek F.,..teACNmlt Fca 
1.-toMr.~ 
R ht h htd 11r,, I 6MM 
T...i 

............. ,.., .... r.wudedte: 

a-t Lake Urpat Care 
.uai: ~ .. a.. 
711 Ve.tan Dr 
Nalpllf.awDWV:z'5111 

S5',QC.59 
S'18J65,5J 
s 1,317.lt 
s 3.161.TJ 
S 11,G2.At 
s f8,5Kll 
s 1.5K25 
S J,ltUS 
S 131.JI 
S 14,JK71 
S lt,152.11 
S '5.111.16 
S l~.J5 
s:m.no.1t 
s 3'--­s 1G,IOUO 
s 5,IIUG 
Slll,4M.lt 
s Pf,JfJ..n 
s 11,,nus 

Formsk Accountant Report, Smidl & Associates CPAs & Coasa.ltants, PLLC 

I was provided with a draft restitution calculation dated May 5, 2020 from Andrew Smith, CPA 
of Smith & Associates CPAs & Consultants, PLLC, Morgantown, West Virginia. Total 
estimated restitution was $2,179,000. 
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Based on my analysis of r-.:ial documenl& and Quaboots file you pnwided au me in this matla: 
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Other items noted included: 

s 

s 

• Large volume of documents approaching l 0.000 pages reviewed. 
• Two medical bills totaling $1,090 for T. Anderson were paid 
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-471 
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21 
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'°° 
S7 

169 
lO 

200 
s 

203 
7 

2.179 

• Anderson card was found with charges from Dish Network, Amazon, ATM (total $471). 
• Paid invoice records contain a significant number of past due notices and indications of 

credit card revocation by suppliers. 
• CLUC was a profitable venture, dire cash position in 2013. 
• Much of the misappropriation occurred in 201 I and 2012. 
• See attached selected comparative malysis. 

A selective comparative analysis was included on page two of the Smith report and included: 

I. Guaranteed payments increased from $438, 539 in 2010 to $829,309 in 201 I. Anderson 
has $185,642 of that increase. 

2. Billing services was $49,615 in 2020 and dropped to $2,538 in 201 I. 
3. Office expense was $12,409 in 2010 and increased to $23,755 in 201 I. 
4. Theft recorded in 2012 of$192, 559. 
5. Due from others recorded in 2011 ofSl 12,496. 
6. Due from Affordable Contractors and due from Gillen recorded at $55,000 and $9,000 

respectively. 
7. Due from Anderson recorded in 2010 at $21,996. 
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8. Credit canls payable increased ftom $3.764 in 2009 to $18,575 in 201 l. 
9. Notes payable increased from $53..319 in 2009 to $270,616 in 201 l. 

Forensic Accouat.aat Rq,ort, Michael D. Kirkpabick, CPA 
A forensic review of potential asset misappropriation for the calendar year 2012 was performed 
by Michael D. Kirkpatrick, CPA. Forensic AccOWltant ofMorpntown, West Virginia. The 
report is dated January 24, 2013. The forensic review included an analysis of financial records 
and interviews of key people. Kirkpatrick reviewed databases fiom Monongalia County. West 
Virginia to identify businesses affiliated with Dr. David M. Anderson in addition to those 
previously provided by Dr. Chafm (Gillen Enterprises., LLC; Built It, LLC; University Partners. 
LLC; and Affordable Contractors, LLC). Kirkpatrick interviewed the following individuals: 

• Dr. Christopher M. Chafin. managing partner, CLUC 
• Brian R. Boal. CPA 
• Cinda Savage, Boal & Associates, CPAs 
• Heather Banholomew, CLUC 

From the Kirkpatrick report Encutive Summary: 

Cl.UC fiMldu fflCOldl far 2012 JNirnin-fl,y"'Bd.a:k.lJlllt~.k;wiiill"91iiiit"m · ...... 
Jiaairy l.f. 2013, f'orM!lpicious tr f 'I'S rdamd 1D Dr. Aaderw and BCiJ WIS 
ialervlewlld.. 

CincliS...., Boal&. Assoc:illes, CPAI..., reJcpmnffy bllaYiewed oa.Janamy 17, 
2013. ""' oac~ PIIYiWlll to TamaL Alldaw. 

HeidiirBlnl>olomcw, WJC. ..., .iatariaMDd a__,, 16..2013. S.allo providod 
form-iew copies oftbr: 2012 Q.UCJOlmlll C.. Aall)w Repons_.t ~bte depasit 
aa.srorca.a.uc bal: acccnmtat CeaDaBatlUlliled 8aak. 

a.t.JCfinenrieJ-'CCClds.maC.-MOUliMic .... Jf.....,_ Nldaall Bat. and 
Ceall:t.BdJUailllll Baiik fbr 2012 were nmewed l,r smpicious lie 1·rm 

l1ie Ad--=eMe, k. F111me ~ Pm t ad SaJc Ap• -,,r 1131476 '\111115 
rmawedanJ.._,,, 17,2013. 

Based GD the aesuJts of lhil fareasic leview fcr Cllmllr ya, 2012_ suspiciol1t payments 
afS163,o73.00 ldd lUlpicioas deposits ol~..lO wae Wamfied. Addidaially, 
C.UC 20ll Ciai, reaeipls of'S6.l,.G47:D __. ideadir.«J >CS aot beiDl dcpOli(edla die 
DDdDIJ COU'IC ofb.aia..:a to die a.uc Cmlri.BlatlUniled Ba~...., 
&iCCoillt. Q.UCalio pnd $60,513.00 darin8 2012 on I.be~ 1Dc. FUllff 
RccembJm Pwcbase ..S ~ Agmrmmltwllile Jlill owiltl SCil.167.40. 

Kirkpatrick Report Findings: 

The Kirkpatrick report found the existcoce of a possible misappropriation of CLUC assets in 
2012 by Dr. David M. Alldersonof ar least Sl 79,316.97 as follows: 
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PaymeJds 10 Dr. David M. Andea-ra 
Pa,w 10 Tma L AJldenm (lrass) 
Paymem to Oillm Fmatpaia:s, LLC 
Pa,meall to Build It. LLC 
Paymcals to AfbdabJe Cauaactms, LLC 
Pa)ILllCiiilll, lo Jim Wilson 
PaJ1111111t1 10 Lowe's Basmess Acx:ouat 
PQaa.ads IO C-uaa,•s Visa 
Payw 1D ~ Servm 
1.Jr,k,posiled Cash From o,am:a 
Paymeall FmmDr. David M. AadaiuG 
lf•kk10Hlad hlcmm to CLUC 

NatT.a 

$39,IOO.OO 
9,45'.0D 

6ZOOCUJO 
2,000.00 
9,500.00 

U).350.00 
4,417.00 

10..050.00 
15.SOO.OO 
63,0.7.27 

(26,784.44) 
(20.011.86) 

S179,.316.97 

The Kirkpatrick report only covers calendar year 2012, but these are the types of transactions 
that occurred over multiple years. The summary of evidence supporting his findings included: 

Review of online databases for Monoogalia County, WV and the WV Secretary of State 

A review of onllae dltabues for me lfnMI• ca-nDt'Wlaad the._ 
D:plpte $e -Mra+ae!SW, on January 9, 2013, estabUsbed dlat Dr.Anderwn was 
affilWed wttll tbe following bulineslel in addfdon u, ewe: Al'ordable Contractors. 
I.LC; Build Jr. I.LC; GiDen Enterprises. LLC; and Uniftrsit:y Partners. UC. 
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Kirkpatrick inteniew of Dr. Christopher M. Chafin, managing partner of CLUC, January 
9,2013 

On Odubcr 12. 20i2, lad Jaaumy 9, 2013- Dr, Q.,,,,.,,. M Qppffp CLlJC 
m,...., JlldllS. was inlavicwal. ·ffe emaed 1bll C1UC is a paluca:frip widl three 
paa.:rs: Dr. David M •. Aadmaa. Dr. Cmismpbcr M. Clllfin, and Dr. Jmeph M. 
lialZOC- Dr.Alrimson W NJwd as b DWIIP31pdla' D'CIID J.....,- 23, lffl, ml1iJ 
JIIIUII)' 7, 2013. In tbis capm:ity, Dr. ADdmoa eswm•lly ran all tbe 6mnci1I 111d 
bmacss ,fliinofa.uc. lnlaauary20131 Dr. Andiinxl wu wlMd outa aw!IF'I 
JllftDa'admplacedbyDr. Cudia. Dr. Cldladvilm dllt mlhcC.UC~sbip .....--111m11 is·•--dllttb:- ••fflli•pamere-■IOlpaJ lilrphwinaa ClqlCW:s 
in aaa ofSS,000.00 Widlam lbe IJ1PfOYll! c,f6e ada' )ldlDa. He beliew:s tbatD1Gmy 
ecmma irmthea.UCbwmess..-.pciail aat ..,,_. widlia &bea.tJC b ·, ,., 
aaapiae IDII bas bee,r miiAlppHll)iiaded by Dr. Aadlnaa. Uc believes tbu Dr. Anderson 
1m dmaed a..uc Dll'IDey 1o hlmmlf. m Dr_ A.,,,,,..._-esr , t wsineas nli1iea DOt 
nrcieted wi1h Q.UC; to pa)'IIICllbi ID his wm, Terrm L ADdenon; and to paymau ID 
c:aedit azds COD1JDlJed by bim m. apmms aat for1Jle beae& ofQ.UC. Dr. Ollfin 
JPC cil .... Hy IDCIDJDtd pl)'IDlldl f8 Dr. Avda•■~,ed b I w tJillen 
F t pdlr:a. I.LC; Build It. LLC; and A&nl■blc ~ UC. and 1o cndit c:lld5 
wbla Lowe's. C.beJi•s. 111d CClllnBlllt/UabDd a.t. Addbianaily. Dr. Qafia advilcd 
lllllm Fda_,,. 21, 2012. Dr. AmtillJil ud ...... • llleement with 
~lDc. dsllpled&edSJ21,7-40.00inCLUC cnctitarcl payaas to 
Ad\'IDCtMe, be. in mbear for ID in,,..,._ paymmllD C.UC of'S91,964.00. Dr. 

a.&, beilnm dm Dr. Allda'laa 111d JIDlillllftllli I dpffbnc pen,adlae af tbl: 
mane, hn ActmceMe, Jae. Dr. a.an llid ._ a.uc -,Jo,-, aw1ow e1mn 
dley Jaw daae thinp1bey are PDN&iw•w.le with. SIICh as _,.,.;,;ng r.LUC c:htds into 
Dr.~ .,.,,..aies Dr. Clll8la advad,,-Dr. "ndeDDD isacaia 
tbmup • di\lOIC!e &om bis wife T-L Al9draao ill: Im diKOfCICd u Ten1111 L 
Aedeman has bee m.f:MlJl ft!IIUl-pijiiitlits uf '14'"')11- • I) JS00.00 INfirY pay 
paiod DODJ CLUC ftr111111Y ye■ra far nobowl- ba!SPPW nmoa. 
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Kirkpatrick lateniew of Brian R Boal, January 14, 2013 

..,,, & led aA. w inamcwed oa Jammy 14, 2013, IIKI advised tllat be bu hem 
tbe CPA fora.UC fbr a aumbs ofyars. He is 11m the CPA far Dr. Da~d M. 
A---. fimer mw111in&Jmllla' of'C.UC, as well aaamnber ofDr. Aadmnn', 
t-■· 1t "YCUIUiW datare mnellled fD a.tJC. As 1111' rDIDIPlpMIDl:F° of CLUC, Dr. 
Anda1an was lbe curc ..-11ma1t aduliwly involwd in fts ftDtacW o r.,.., 
111d with wlma be ime ted related IO dw' fimDcial maam of a.tJC.· His firmpuvides 
bo¥trt1i&WMilt.-upml tax ,ervices b a..uc. He aim bu cback 
...-. audlodty fbr CLUC md peys lbe IDljGrity of lbl blls fora.UC using "iDlcbiur 
wrillm" dlecb.. He docsaot alllil C..UC. lloaJ ezpWned tlattlk. Aiadeaca 'lllo 
awieoi.,,, dlecb daatlm bad..,. topt11....U- ap1ow thlc occ•••ed a lllllll a 1o 
JII)' a.lit c:scl 'bills. USDIIJy Dr. Anda_ did DOI )IIVYide d&r IEIWMQI iUpiiiA1DC 
time pa;,W. NormaDy, Dr. Andmod WDldd mail bills ta liim1111'"t1i...,..,. fJ'lflt1 
two ..._.tbewoald_. clau1D ,-y lbaa. AU -..ka.tJCwtsdcpoaited 
ia Maz ; -a.;be cliclaot lDlke my l:llllkdepali!l ilr CLOC. Tl& piNi1•h ofCLUC, 
Dr, Ae• ,aw, Dr. Chris C1dn, and Dr. Mia Hartq,an,pu:luwmiwc "'pwaaked 
jlijP t.'" limila toa adaay. 1llbicll. is tia.l ca mi...t:, lilliaa me lDd 11w: nrmlier of 
~npalllll•..taL Dadna 2012. anmlsa, ........ toDr.Aadlma, 
wllicla did mt....- eo 'be. he,i • eq. of C.UC. c--= ialo bis ofBoc ~ 
WwGda:c ~ etwt• Tbw MiCllldedpa)'mll tDDr.A...,,_.bcycalhil 
"pi ◄Hid,.,,_., . ..,._ to IIGSmetl eadtir effiFeled wi6 Dr. Aadenaa (OilJaa 
Ealapriltl. Built b, IJ.C; Afli>rdahle C••••■s). paJmeut eo miDdividaal DIIIINd run 
Willm. • •--·• i.o-•s. Cabela's, ad Cam. BIDk {Cl;;•t, wofwr Semce) 
cm:fBCllds. Be HDFtajMd 1D abriin ........ din! Ms◄Miem &Din Dr. AaderlClll bat 
wa c N ba doiag IO. Similar tn,es of p&J.iWPlll wae allo a.de ill 2011. Boal 
s&llllll d:111 .._ &bae l1JIII ora.uc .-,w10 c:111111 • lliloftioe1ritbout a -~.?!IP.~~._,...........,... loAllal •• tcwler ~ far Dr. 
~ ~r+-w,..wr lolda lMK pajii&idl ftle Jaaa, hejml nmded ID 

oSeaiac iiilC) HM ..-wllicb ro boot tbe up re . fJe ._ _ _...,:'lrt ·-1; • ..,_w .. 11.:aa_ 
._ JWJ.WU. bm Dr. Aadmaallll Blpa>rided llim wilh a., t■:plee•ie., b mmn.. 
Tbwe:bc. be docs aot bDw wt.111iae JMY-aa AMffire,J!fJ dat.g 2012 
JW)'iWII wae l'CICllhled by a.uc hm Dr. An1!!NU ,,,.._ ~ dna Be booked 
... .., ...... caedm apinlt1be ·dmebaldcr loa!" "'boldms ~-hid Rt up 
:forDr. ~echnm Redoes aotbow wJ&y Dt..A..,,_ madctbaep&Jmcadl. Duriat 
2012 tbae w a1io lacome 1loabld 6m, •eik+4if-,d a,an:,ea. H,, IIPll'IC'ff8fid 
au 1..-« &ndeu:emi•~socm:cof11ii1 JDcmm, mn Dr. Anclema· 
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Kirkpatrick telephone interview of Cinda Savage on January 17, 2013. 

0rtr 5ene Boll ml Aslocillcs CPAs. wm 1rh:phaciceft, immviewed oa Jamiai, 
17. 201:3. Sbellicl llllt lhe baDdles die pqn,D filra.UC b Beal ..S .,,,.,.... 
e..d aa tbe number or ac11 employee'• IIW'd:hm ps°"ided 11> ber 11an CI.UC, sbe 
mlmda:I 111c poaa lad net pay fartbe employee. prqaa lba.net pay fardimct deposit 
ildo tlle maplD'jN'I baDk scoalll.mi dlillD IICl:Qlffl fartbc: payiaCUJC'P fiNnciaJ 
ra:anb. T.-.L. Ai:n4,■-. wifeofCLUC ....,Dr.Dnid.M.ADdcnoD,was 
nip)my ,.W• aalaiy1hllll a.UC in 2012. Sbc paid Ttftllll Andlnallbaet ma 1be 
madla' of11at1n worbdreponedtollera ~ •11 •eHilfw4taomty waae.mcof 
SH.GO pa- lM!ar. nom l811Ual)' 11 2012 11&..,.ti Ja1y 11. 2CJll, ,4aadaloa wa paid 
l400 00 pan per pay period bated aa 2S bola wmbd per pay period. f1UD Allpl( 1. 
2012 daaap No\lemba' 21, 20J2_ AadalDili WIS plid $314.00 IJ'DII JII' pay period 
baled oa 2-1 boars wmbd pcrpq paiDd. 'Illis-W iD a tDtal ar- pay.mat 1D 
Auliaw in 2012 cif'S914S6.00 ml a tocal act JWJW Df $8.666.74. 

Kirkpatrick interview of Heather Bartholomew, Ju aa,y 16, 2013 

u a, r:r r - a.uc, .... ialerYicwed . 1am111y 16, 2013, ac1..._ .. 
me is 1m pmDll &elpw Dible -t a.tJC fir ne' ◄&+-i,. •audl ieJaua ID►JW 
.... &rm pmem (muc&ae ca1a, dleck. m1 emit cad..,.-.).,,.. postinc 
dN:m 1111111. appclfDdt, .o:nens As pan of dac .,-, w jlplmes, ,be DOits die amomn 
of Glib rwiwd clmly. md--.. it .... ope◄dy Dmi111a 2012. cmb llid cbecb mm 
p,dmb. Win pnwidad 1D a.UC 1lle.n P"I Jmtna'Dr. Dnid M Aadnoa for 
Fil ◄f+• of a depaait lip. Shew nc:nwlq * pmm top to CtnnBlllt/Unmd 
Bam: 1D mite a. depasiL Slit -,.,.iwJ what Dr. Aalraawww pw her. Wle Dr. 
Alldcnml w o n plllW8' 2012 she c:maut l'CICllll.ew. depoliq aay ellh iato 
die i.t. Sbe does DOtlmn wblthlppeaed to 1becalb tblt w 111cma iD by a.uc 5am ils ..,...,,. 
Kirkpatrick review of calendar year 2012 tnnsactiens from Centra Bank/United Bank 
aa:ou■t#OIM0031942 

o+nhr )'Cllf 2012 finlnd1I trwwi••inas iiJr lbe a.UC bank accoum at Qima 
BeW,.. le& r I fflfflJ:S as _,_ oa 1bt CQDP• lzwt ICCN!t ,.... ••i•i• l,y Bdllll R. Boal, CPA. wae ~ Cllllamwy 14, 2013. for 
+ ....... trwwemom l1ilt mi,abt IIMbae 1--in fwd&w ofd.. bu..iau lilm of 
a.t.JC. 'Ille mllowbra ~ nawrrien were natal: 
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ofTn-cw 

Paymcutt to Teressa L ADderma (ut) 
Payllltidl to Lowets Business 4ccount 
Paymenls to Cabela's Visa 
Payw to Cardmaaber Service 
P'l)W &DA1bdlble CoaQa:ton 
Paymml FIGIIIDr.DftidM. AallmoD 
Uaidadified mcaaa 

NetT...a 

$8,666.74 
4,417.00 

lQ,050.00 
lSJ00.00 
9,500.00 

(10,000.00) 
(10.000.00) 

133.74 

Kirkpatrick review of calendar year 2012 tnnsactioas from Clar Moutaia Bank account 
#2864421 

C-aleada'yar 2012 fimnrill ...,,,...;cm for lbe Q.UC llllllk accamll 0m 
II I+ ... IC[ m:ffitfp IPlltlloWIIC111tbeo1cqN1csimlaccaamregista 
owi-4-i-t by Brilla R. Baal. CPA, wae l'mlMld oa Jana.y 14, 2013, 1bt aapicloas 
1e,-:ti■n dlll mipt not ~ been ill flutbca&L: of1b- hia-iw:n aims of O.UC. Jn 
IIWiliaa 'o tbc followiD& pioceedl in the 11110111111 o1S9l,9'4.00 &am 1111 AdvaaceMc, 
Inc. Joa W!ft! depmitr.d to 1Wa 8IXiDUld OD Marcia I. 2012. W"dlain 47 dlJs ofd:lt dq,osit 
of ts MvwaMe, IDc. laa pmcecds, a 1DtaJ of'S44J)OO.OOWII ]llid to Build It. LLC 
~-00) ad G~ Fa.pdara. UC (142.000.00) fhlm this ..,,...,. 111e fo11owiq 
ii1► ►• b I1JWS were DOied: 

f'ayWUI IDDr. DaYid M. .\ndcaoa 
PaJmtU ro BaiJd Jr,, I.LC 
Pa)'meuls ta OilJm F.nlr:rprila. LLC 
Payuml toTIIDW'ilmn 
Plymems Fmm Dr. David M. Andmaa 
Uniderdffied Iucom: 

Ameul 

$2.200.00 
2.000.00 

~2.000.00 
10,.350.00 

(16.114.44) 
(10.011.16) 

$29.746.70 
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Kirkpatrick review of calendar year 1012 transactions from Huntington National Bank 
accoant#Gl191204SIO 

Caleadv year 2012 fintacial lraDsllcdcm tbr 'lbe CI.UC bank rm at fflDlnenp 
N,,,,,,,. IN\ ft ,..,, •• ••JZO§lla • ...., OD the campmilfJd IICCDUDt mpler 
nwhnined by Bma R. &.). O'A, were l8Yiewal on J...-y 14, 2013, b lUlpiciaus .,..,w:tiou Cbll miaht not have bcm in fbnlmlDce of1be biwi ■ lfms ofCLtJC. 
W-dbia 3ti daysoltlee ieceipt of the Mvenc:cMe. Inc.. l0111 proceods cm Mmd,. ~ 2012, 
$16,000.00 wplid to Dr. Andenan fan 1biuceouat. The fol1owiaa SUlpicious 
CrettW --Mn noted: 

~ 

Paymea111DDr. Dawl M. ADdrmm 
Payweat to OiBm &dap.iw, I.LC 

NetTml 

Aanat 

$37,Q)D.OO 
l0.()00.00 

S57 00 

Kirkpatrick review of calendar year lOll Journal Casb Analysis Reports for CLUC and 
duplicate deposit tickets for Centn Bank/United Bank account #9040031942 

Capia oftr ca,_..yea, 201, lnunef Qe ltelrie Baer1t forCLUC IDd 
Wfat 1s 11 titdl for 111: Cl.UC lmk ICCCIIIIII It Cadra BlatlUDilllll Bale, 
___.l004003Jk2. winPioed t,- C'LUC employee HOldla BlrdlOIGBw were 
mieMd m .Jmmy 17, 2013. 1111 camplfe CLUC casL tceeipls ad casb deposits for 
2012. 1be folloWBII WU Do«ccl "°ncernma eash clepmils: 

Talal <ia Rec q,t, CY 2012 
Total Cab Dqalq 11CemmBlllklt1nlmd BIDk 

Cala CY2012 

$65,:WS.21 
{2.291JXJ) 

$63047.27 
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The AdvaaceMe, Inc. Future Receivables Purcha~ and Sale Agreement #138746 

A photacopy of tbe A4YlwMSz IN Ddm leretrstr "'1tes ■N a,r, 
HR Sfl,Mf7ti wutmewa1an iamry 17,2013. 'lllis aareemeutwasdmd 
Felnay 21, 2012. and sbDws tbeldlcra Oat Lab Uramt Cme. PLLC (CLUC}. dba 
David M. Alldalun MD. PUISUllll to this ~I. Mvlnl:eMe. Inc. pud Cl.UC. c1ba 
David M. Andersan MD $91,964.00 in .... far 5121.740.40 iD ftllurc cndil can1 
receiveWes tram CLUC. dba DIIYid M. Aadelloll MD. Per cbe Ap,emeat, 50% of1he 
flare CLUC dba David M. Andersaa MD aedit Clld-=eivablcs are co be rmdtled to 

AdvwcM&. Jae. 1mliJ die amount of S121,i40.40 bu bean paid. Addilionally, CWC. 
dba Dmd M. AadeclCle MD paid an .,-•mw llrYica meofSS.S17.841D 
AdYIJMIMe. lDc. The Apee:mea& is sipad by D&Yid M. Aedrnnn md Camuphez M. 
Chafin. . 

Kirkpatrick Report Findings 

Kirkpatrick found that Dr. David M. Anderson misappropriated at least S 179,316.97 through 
unauthorized payments to himself: unauthorized payments to business entities and individuals 
affiliated with him, and through conversion of CLUC cash receipts. Additionally, Dr. Anderson 
obligated CLUC to a Future Receivables Purchase and Sale Agreement with AdvanceMe, Inc. 
that resulted in CLUC paying $60,.573 during 2912. Within 47 days of the deposit of the 
AdvanceMe, Inc. loan proceeds of$9l,964 on March 8, 2012, a total of$60,000 was laid to Dr. 
Anderson ($16,000), to Build It, LLC ($2,000), and Gillen Enterprises. LLC ($42,000) from 
CLUC bank accounts. At the time of the Kirkpatrick report, CLUS still owed $68,167.40 on the 
Agreement. 

BoaPs responses to Chafin's Fint Set of Discovery Requests and Interrogatories 

lnterToptory No. l 

I was provided with Interrogatories and responses of Brian R. Boal signed May 9, 2018. This 
included interrogatories. responses, requests for production, and requests for admission. 
Interrogatory No. I asked for contact infonnarion for Brian Boal. 

Response: 

Brian R. Boal, CPA 
Boal and Associates, PC 
c/o The Levicoff Law Finn, PC 
4 PPG Place, Suite 200 
Pittsburgh. PA 152n 

Interrogatory No. 2 
Interrogatory No. 2 asked communications with Chafin regarding Dr. Chafin's personal tax 
returns and CLUC tax returns. including tax withheld from Chafin' s distributions from CL UC. 
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IN THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA 
Division 1 

CHRISTOPHER CHAFIN, and 
CHEAT LAKE URGENT CARE. PLLC, 

Plaintiffs, 

v. 

DAVID ANDERSON, 
BRIAN R. BOAL, 
BOAL & ASSOCIATES, PC., 
GILLEN ENTERPRISES, LLC, 
AFFORDABLE CONTRACTORS, LLC, and 
BUILD IT, LLC, 

Defendants. 

CIVIL ACTION NO. 16-C-547 
Honorable Susan B. Tucker 

PLAINTIFFS' EXPERT REPORT DISCLOSURE 

The Plaintiffs, Christopher Chafin ("Chafin•) and Cheat Lake Urgent Care, PLLC 

("Clue·), hereby provides their Expert Wrtness' Report Disclosure: 

1. Andrew Smith, CPA 
Smith and Associates, CPA's and Consultants, PLLC 
426 Drummond Street 
Morgantown, West Virginia 26505 

Mr. Smith has reviewed the available documents in this matter and 

provided an opinion estimate on the damages attributable to the Defendants.1 

2. Charles J . Russo, PhD, CPA 
408 Acton Way 
Bel Air, Maryland 21015 

I See Exhibit I. 



Mr. Russo has reviewed the available documents in this matter and 

provided an on Defendants Boal and Boal & Associates, PC deviation from the 

professional standard of care.2 

3. The Plaintiff reserves the right to supplement this request as necessary. 

Ja n E. Wingfield~~~~~~!25· 
G' nola, Barnum, Bechtel, &Jecklin, LC. 
1 14 Milegn:>und 

rgantown, West Virginia 26505 
{304) 291-6300 
jwingfield@gbbjlaw.com 

l See Exhibit 2. 
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Christopher Chafin, 
Cheat Lake Urgent Care, 
By Counsel, 



June I, 2020 

Mr. Jason Wingfield, Esq. 
Gianola, Barnum, Bechtel. & Jecklin, LC 
1714 Mileground Road 
Morgantown, West Virginia 26505 

Dear Mr. Wmgfield: 

Objective 
I was engaged to perform 

Charles J. Raao, PIID, CPA, CM.A, CV A 
292 Canterbury Road, Sn P 

Bel Air, MD 21014 
Phett: 41M98-7480 

Email: c:huc:kltl:~tussopobc:pa.cum 

I. Calculation of economic damages that Christopher Cbafm and Cheat Lake Urgent Care, 
LLC may have suffered in connection with the acts committed by defendants David 
Anderson, Brian R. Boal, Boal and Associatl:S, PC, Gillen Enterprises. LLC, Affordable 
Contractors, LLC, and Built-It, LLC as described in Civil Action No. 16-C-547. 

2. Assistance with evaluating the merits of the accounting malpractice claim against Boal 
and Associates, PC, including reviewing relevant professional standards. and accountants 
work papers of fmancial statements or tax mums that are the subject of the malpractice 
claim as described in Civil Action No. 16-C-547. 

3. Provide expert witness tcstimoay related to the above ref crenced proceeding. 

Scope 
Upon further discussion with, we agreed that I would not calculate economic damages. 
Economic damages were estimated in reports by Smith & Associates CP As & Consultants, 
PLLC, of Morgantown, West Viiginia and by Michael D. Kirkpatrick, CPA, Forensic 
Accountant of Morgantown, West Virginia. Both are included as appendices to this report. 

This engagement provides an evaluation of the merits of the accounting malpractice cJaim 
against Boal and Associates, PC, including reviewing relevant professional standards, financial 
statements or tax returns, while considering the estimates of economic damages in the two 
forensic accounting reports noted above. 

Parties 

Plaintiffs: 
1. Christopher Chafin, a resident of Morgantown. West Virginia. 
2. Cbca.t Lake Urgent Care. PLLC (CLUC), located in Morgantown, West Virginia. 

Defendants: 
I. David Anderson, a resident of Preston County, West Virginia. 
2. Brian R. Boal, a resident of Oakland Maryland. who has provided accounting and ta:it 

services in Monongalia County, West Virginia. 

EXHIBIT 

I ~ 



3. Boal & Associates, PC. a professional corporation located in Oakland. Maryland, which 
has provided accounting and tax services in Monongalia County, West Virginia. 

4. Gillen Enterprises, LLC (Gillen Entaprises), a former West Virginia LLC located in 
Bruceton Mills, West Virginia. 

5. Affordable Contractors, LLC (Affordable Contractors), a former West Virginia LLC 
located in Morgantown. West Virginia. 

6. Built It, LU' (Build It), a former West Virginia LLC located in Morgantown. West 
Virginia. 

Company Backgrouad of Cheat Lake Urgent Care, LLC 

Cheat Lake Urgent Care, PLLC is a physician practice providing emergency services and general 
practice. The Company files Form 1065 U.S. Return of Pannership Income each calendar year. 
The Company uses NAICS Code 6211 l I. OfflCCS of Physicians (except Mental Health 
Specialists). The Company is located at 7J O Venture Drive, Morgantown, West Virginia 26508. 
Forms I 06S use the cash basis of accounting. On Forms I 065 through 2013 there were three 
LLC members, Christopher Chafin. David M. Anderson. and Joseph M. Herzog each with a one 
thinl interest. Beginning in 2014, Cheat Lake Urgent Care, PLLC Fonn 1065 there were two 
LLC members, Christopher Chafin and Joseph M. Hermg, each with a 50 percent interest. 

I examined tax returns Fonns 1065 for the years2007-2014. l was not provided with compiled 
financial statements or engagemc;nt letters for accounting or tax services. 

Background rrom Second Amended Cemplaint 

The following was stated in paragraphs 14-25 in the Second Amended Complaint dated 
December 15.2017: 

Plaintiff Christopher Chafin and Defendant Andmon were panners and co-owners (along with a 
third individual) of a medical practice in the Morgantown area known as Cheat Lake Urgent 
Care. Defendant Boal and his accounting firm Defendant Boal & Associates were retained by 
Cheat Lake Urgent Care to provide accounting and tax services to Cheat Lake Urgent Care. Boal 
and Boal Associates provided services and made representations regarding accounting., tax, and 
financial information to Chafin and CLUC. Defendants Boal and Boal & Associates, also were 
retained by Chafin to provide personal accounting and tax services. 

In providing accounting services to Cheat Lake Urgent Care, Defendants Boal and Boal & 
Associates bandied payroll, with the withholding of salary in order to pay federal and state taxes. 
and the filing and paying of taxes. Boal and Boal & Associates maintained one or more registers 
for CLUC bank accounts which tracked and recorded deposits and withdrawals from CLUC 
banking and/or checking ilCOOW\ts. At an relevant times, Defendant Boal was a signatory on tbe 
bank accounts of Cheat Lake Urgent Care with the authority to issue checks charged on that 
accoWJt. Io 2013, Defendant Anderson was accused of embezzling upwards ofSS00,000 from 
Cheat Lake Urgent Care. 

2 



Defendants Boal and Boal & Associates, through past practices and as well as statements lead 
Plaintiff to believe that a portion of Plaintiff Christopher Chafin's salary had been wi1hhc)d in 
order to pay at least a portion of his income tax.es. Later Plaintiff discovered that while money 
had been withheld from his pay check. payments had not been made to the IRS or the state of 
West Virginia. Plaintiffs later discovered that while money had been withheld from Chaftn's pay 
check, the attendant payments had nor been made to the IRS or the State of West Virginia. Based 
upon statements by Defendant Anderson, Defendant Boal and Defendant Boal & Associates, 
Defendant denies that plaintiff had been led to believe that be had complied with all 
requirements, tax liabilities, and payments. Since then. the IRS has attempted to collect and is in 
the process of colle:cting money from Plaintiff because of the failure to pay the withheld 
amounts. 

The following counts were listed in the Second Amended Complaint: 
Count I: Malpractice by Dcfc:ndmts Boal and Boal & Associates 
Count 2: Breach of the CLUC Contract by Defendants Boal and Boal and Associates 
Count 3: Breach of the Chafin Contract by Defendants Boal and Boal & Associates 
Count 4: Negligence by Defendants Boal and Boal & Associates 
COlDlt S: Negligent Misrepresentation by Defendants Boal and Boal & Associates 
ColDJt 6: Breach of Defendant Boal's Fiduciary Duty 
Count 7: Breach of Contract by Defendant Anda-son 
Count 8: Breach of Defendant Anderson•s Fiduciary Duty 
Count 9: Fraud by Defendant Anderson 
C01.Dlt 10: Unjust Enrichment of Defendant Anderson 
Count 11: Unjust Enrichment of Gillen Enterprises 
Count 12: Unjust Enrichment of Affordable Contractors 
Count 13: Unjust Emichment of Build It 

Iadidmeot 
The Circuit Court of Monongalia County, West Virginia indicted David Anderson on nine counts 
as follows: 

Count J: Embezzlement in excess ofS 1,000.00 by removing cash from deposits. totaling 
approximately $S6,730.SO. 
Count 2: Embezzlement in excess of SJ ,000.00 by removing money from CLUC 
accowus by issuing checks for personal use and taking out lines of credit 
Cowt 3: Embezzlement in excess of S 1,000.00 by removing cash from deposits, with the 
intent to permanently deprive CLUC of said money, totaling approximately $78,449.63. 
Count 4: Embezzlement in excessofSJ,000.00 by removing money from CLUC 
accounts by issuing checks for personal use and taking out lines of credit. 
Count S: Embezzlement in excess ofSl,000.00 by removing cash from deposits, totaling 
approximately $67,047.27. 
Cowit 6: Embezzlement in excess of $1,000.00 by removing money from CLUC 
accounts by issuing checks for persona) use and taking out lines of aedil 
Count 7: Fraudulent Scheme of embezzlement in excess of S l .000.00 by means of 
ftauduJent pretenses, representations or promises. as pan of a common scheme or plan. 
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by submitting more work hours than he actUally worked totaling approximately 
$77,520.00. 
Count 8: Fraudulent Scheme of embeulcment in excess of $1,000.00 by means of 
fraudulent pretenses. representations or promises, as pan of a common scheme or plan, 
by submitting more work hours than he actually worked totaling approximately 
$75.480.00. 
Count 9: Fraudulent Scheme of embezzlement in excess of $1,000.00 by means of 
fraudulent pretenses., representations or promises, as part of a common scheme or plan. 
by submitting more work how-s than he actually worked totaling approximately 
$58,320.00. 

Guilty Plea by Andenon 
In a plea agreement dated November 15, 2016, Anderson pled guilty to embezzlement under 
counts one, two, and three of the indictment. Each were felony counts. The Victim Impact 
Statement dated January 9, 2017 restitution was requested as follows: 

.................. fellows; 

Cmll pllllld iajellruh 1010 
c..11 .... iajoerull 2011 ..... ..,_ .. ...._ .. 
..,._1111c....va 
Pay taa C. Cabela'1 
se.,-
otlar .... 
~ o • .._~ 
T_ ......... paynll ...,_Me ............ 
w..-PaW•llr-~ ............ 
Matkberen,&llt~F-
...._. Klrllpalwldi: F""91ic A~,._ 
Lia leMr. J\adlnu 
Smsbt k t 1 1 ;. ,,,,,.;..u• 

R......_llto lleput _. ... ,_._. rr. 

0-t Lab Urpat Care 
A.aa:Clllidoplier- Qa61 
711VemunDr 
........... WV2'511 

S5'.'34.!G 
S?I.M5S 
s 1,317.N 
S JJA.73 
S U,G2.ff 
s 41,564.21 
S 1,536.25 
S 1,19111 
s '30.JI 
S 1-4,-.79 
S lf,IISUO 
S'5,IIIOM 
s w,JUl5 
S 211.nt.iO 

s · -· s ......... 
s 5,iN.iO 
Slll,4ff.lt 
$ llYfMZ 
S 117.,JlUS 

Forensic Accountant Report, Smith & Anodates CP.As & Consultants, PLLC 

l was provided with a draft restitution calculation dated May 5, 2020 from Andn:w Smith, CPA 
of Smith & Associates CPAs & Consultants, PLLC, Morgantown. West Virginia. Total 
estimated restitution was $2,179,000. 
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Bacd OD my analysis of f111111Cial documents ad Quidtbooks file yoa pn,Tided ID me in this matter: 

(ialll ■ u<ik) 

ElrlilCl:siw Rq,airs . 
tctDIICliumahn 

'Oaaz n•"'J llnir. 
A)ClcdilCnDclll 
8)1.aclla.lkadodlerddll 
C)o--ftillllll 
D)..._cam 

11d 
0-..-.lpllJllimb 

haaift: 
A) Oflke Supplies 
B) Billiaa Scrm:s 
C)Bm .. 

IJllpiiil pmtlla'ta li■liil~ 

~mcdic:al 
Plliailcalla,__. 
~ 'r ' I li'ed dleck 

TOIII ll:llilnml laDlllliall calculuioll 

Other items noted included: 

elltaallld radtudN cakalsliDII 

s 

s 

• Large volume of documents approaching 10.000 pages reviewed. 
• Two medical bills totaling $1,090 for T. Anderson were paid. 

47 
IJJ 

21 
-471 
29 
21 

1!12 
600 

57 
169 
JO 

200 
5 

lQl 
'1 

2,179 

• Anderson card was fowxl with charges from D:ish Network. Amazon. ATM (total $471). 
• Paid invoice records contain a significant number of past due notices and indications of 

credit card revocation by suppliers. 
• CLUC was a profitable venture, dire cash position in 2013. 
• Much oftbe misappropriation occurred in 2011 and 2012. 
• See attached selected comparative analysis. 

A selective comparative analysis was included on page two of the Smith report and included: 

1. Guaranteed payments increased from $438, 539 in 2010 to $829,309 in 2011. Anderson 
has $185,642 of that increase. 

2. Billing servi«s was $49,615 in 2020 and dropped to $2,538in2011. 
3. Office expense was $12,409 in 20 IO and increased to $23,755 in 2011 . 
4. Theft recorded in 2012 ofSl92, 559. 
5. Due from others recorded in 201 J of$1 J2,496. 
6. Due from Affordable Contractors and due from Gillen recorded at SSS,000 and $9,000 

respectively. 
7. Due from Anderson recorded in 2010 at $21,996. 
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8. Credit cards payable increased from $3. 764 in 2009 to SJ 8,575 in 2011. 
9. Notes payable increased from SS3.3 I 9 in 2009 to $270,616 in 2011 . 

Foreuic Accountut Repo~ Michael D. Kirkpatritk, CPA 
A forensic review of potential asset misappropriation for the calendar year 2012 was pcrfonned 
by Michael D. Kirkpatrick. CPA. Forensic Accountant of Morgantown, West Virginia. The 
report is dated January 24, 2013. The forensic review included an analysis of financial records 
and interviews of key people. Kirkpatrick reviewed databases from Monongalia County, West 
Virginia to identify businesses affiliated with Dr. David M. Anderson in addition to those 
previously provided by Dr. Chafm (Gillen Enterprises, LLC; Built It, LLC; University Partners, 
LLC; and Affordable Contractors, LLC). Kirkpatrick interviewed the following individuals: 

• Dr. Christopher M. Chafin, rnanaging partner, CLUC 
• Brian R Boal. CPA 
• Cinda Savage, Boal & Associates, CP As 
• Heather Bartholomew, CLUC 

From the Kirkpatrick report Executive Summary: 

a.vc fbwritl NCOldsmr2012 -,,;..,;,.n,,11iiiiidt311tm;~ 
J--, 14, 2013, f'ortlllpic:ioa,. b. •f am idllld ta Dr • .Amemm • Ball was 
~ 

CJDda Salqe, Boll &.Alm:illli. CPA,. WU ldcplkmicdy illBviewlld OD .laay 17. 
2013. 1.,.-emi11 .s,e.rroU pll)IW to Tena& L Aodraoe 

Hiliiiw BctlidJamew. cw½ MS mtaviCMd GIi s-y 16,.2013. s-mo pmvidod 
fortwiew copieloftiM:2012 CLUCJ....i. C.Mll)mRq,cm w ....,...., deposit 
dctcls fiJr drCLUC ball: IICl:llal at CemaBaldtlaited a.at. 

a.uc &eociaJ m:mdrtmm erar MCHllllda Ba.".........,~ BIDk. m1 
Cmlr.a Ba/Uailal Badi: firr 2012 wwe mviewed fiir .mspiaoa lllll--11:11eas. 

1be AclvanceMe. lDc. flllme Rtl:ci\'lblea Pw I ad Sale Ape..,,. •13147(; 'WIIS 
inwMd oa 1-aly 17, 2013. 

a..d oa the lellJllsof1hia ~ lfflCW '1r cslrw, year 2012. uspk:imspaymcms 
afS163.cr,3.00 m llllpiclmll depasiis of'S46,I03.30 weft itlendfied . . Addnionally, 
O.UC2012 c:arb ff.CeiptsofS63J)47ZI were id tired aa aot beill& dq;oliled io the 
--cane afbulilas to Ille a.uc O:atrt .BauJUniled &mt primly ...... 
l!'QlmL. CLUC allo i-JdS60.573.00 dariq 2012 an 111e AdwaaccMe. lDc. Puue 
.RcccMbJcaP&acblise-1Salis.AgrmntwllileJlill owiaw -l67.40. 

Kirkpatrick Report Findinp: 

The Kirlq,atrick report found the existence of a possible misappropriation ofCLUC assets in 
2012 by Dr. David M. Anderson of at least $179,316.97 as follows: 
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Paymmlsto Dr.I>PidM. Ande:scm 
Paywm T-L Anderlan (&mss) 
Paymems 10 Oilla &letJMiw. LLC 
Paymelll to Build It. LLC 
PayDIIIID to ~Couaaaon. LLC 
Paymmls to Jig Wmca 
PaymaJII to Lowe's Bariness Ac:coaat 
Pa;,t..-s to Cuela"• V-111. 
,., .... ., Catdli•WN9NI' ScrYioeB 
~CIIJIFIUDOt,caafiDDI 
PaymemsFmDr. David M. Amalca 
J"-iwnUled 1ncome to a.uc 

lWToal 

$39,800.00 
9,456.00 

62.000.00 
2.000.00 
9,500.00 

l()JS0.00 
4,417.00 

10.oso.oo 
15,500.00 
63,04727 

{26,78iU4) 
(20.018.16) 

$17',316.97 

The Kirkpatrick report only covers calendar year 2012, but these are the types of transactions 
that occurred over multiple years. The summary of evidence supporting bis findings included: 

Review of online databases for Monongalia County, WV and the WV Secretary of State 

A review of online dmhues 'ardw-Ple """'1M'lerkud die WIil 
,,.,.,,, &ri f tAi t a(S,,, ftll )anuary 9. 2013, established dw Dr. Andersoll WU 
afRliated wttll tbe follawfnl b 1..-bt addition 1D CUJC: Affordable Contractors. 
LLC: Build Ir. LLC; GtDen Enmprises, LLC; and Untwrstt, Partners. LLC. 
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Kirkpatrick interview of Dr. Christopher M. Chafin, managing partner of CLUC, January 
9, 2013 

On Odaber 12. 2012, 1Dd laaumy9, 2013, Dr;, QrifC ... IL Qeh CLUC 
rn•IIIIPII partner, was~ He lld\lDlid ht a.UC ii• pw1Dalbip ~ three 
~ Dr. Dmd M. AJJdtnoD. Dr- Cbrin)paa' M. a.fin. and Dr. Joseph M. 
ffmtzDg. Dr. Ande.rsaa bu 9Cnd IS tr ff'll'IIDll ]mlDa' nm ]■may 23, 1997, IIDb] 
JaaDIIJ 7. 2013. In dds Cllpll2ty, Dr. AJldmal.l essentially naull tm finwial and 
b!mnsftfflirs ora.uc. Jnlamay 2013, Or. Andenaa w voled out as DWOIPII 
pa1mr'ad ae,.i■ccd by Dr. a.fin. Dr. all&alldvmd dl■t indleQ.UCpmmasbip 
..... 1Mrl! is I dmlSe ll:mtdl- !DIMIIPII p■rmel' CIIIDDtplly ..... business apcws 
m ~ alSS,000.00 ~ tbe ~"!offal~~ He belines ~ w y 
caaung illlO die CLUf"' bMMN:Cs ......-u aot ~ widaiD the C1lJC b11•w11 
....,. .... been ~w by Dr. Aadmoa He believellbttDr. AJmsoo 
Im diWlled a.uc W)'1D blmeJf. 1D Dr.~ llllliDees c:milics aot 
HM illlecl Wfflh a.DC; 1D l!l}'llla8 la his wife, Terrm L .Andenan; aad tD paymat1 to 
c:m11 cu1s coatmUed 1,y mmmrap1M11S aatfor111t bemfit ofa.uc. Dr. a.fin 
specifnib' mmlioaed paymma '9 Dr. Auilll...-fti!i C 1 t.. • W Gillea 
F:alapdw, LLC; Build It. I.LC; aad A8ordable c.o......_ LLC, ao4 to mdit cards 
with Lowe's, Cabela't. md CamaBlakll.lailed Ba. Mdifuwlly, Dr. C:iafia advised 
dllltonnln■ty21,2012.Dr.AadalmlWCIBIIIClbllo mlllecmenl '1rilh 
.MW11'111Mr, me. 1hlrl'led&edS121,"40.00 inCLUC cnclitcad Jll)'IIIIIDU to 
Ad....._, Im:. iD mdH. form iJIIINltillr: piij'W ID a.1JC ofS9l,964.00. Dr. 

a.&a believed dm Dr. JmdrnaD w miaspupeined • sia,,ificent percema,e of the 
maae, ihm Ad•e.Me, Jnc. Dr. Cbma ..W 11at Q.UC llllplo,m haft told 1bem 
111ey i.w c1om tmap1my • •• .,.,.,., • .rm1a 11 .,,.._. a..uc dltcb into 
Dr. ADdei~ ,.,....,,.,., De_ a.&o tdviled,fhMDr. AndNiiorG is pme 
tmoll8b. di'YOIUI &om his wife Tenm L AndernL 1-ba,dia:ofeaed 1llat Teressa L 
.4ndmnn bas baa ~ !lpla. PivJiK,ids af 1148i•lfe-4fety JS00.00 eYery pay 
pcriodm,m a,uc for mmy year, 1br DO mJMl busine■I nmoa. 
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Kirkpatrick telephone interview of Cinda Savage on Jan■ary 17, 2013. 

a,+ finlD Boll aodAssociwsa>As. w ~lty mlll'\'iewedaaJamary 
17. 2013. She aid dmtshe t.dles die pqn,11 fiira.UC itr :ec.l IIDd AIIDCil1es 
8wd oa 1beaumberof m:h emplo)a"s WIJdhouti protided tobl:r flom CLUC, she 
~ die pamd Dll Jll)' far 1be -,Joyce. jRa:pwa lbe .netpq fatdimct deposit 
ildo die~•• bak m:oaa. IIDd mm 1C1:G11111t for the pay ill CLUC-11 ftzmrieJ 
ft!ICIDllll. T ... L A,IA , w'e of CLUC pmfDer Dr. David M. Aac1cnoa. WM 
mgulaly pill a Sllaryiam a.UC in 2012. Slw: paid Tere111 Andet,ora hale(f an 1be 
Dlllllberof'lam worbd tqlOl1ed lo Jlcr lDd ADdlnoD'r Nthtidwl boady waae me m 
SJ6.GOp:r boar. Fm1my 1.2012111111UpJalJ 11,2012,A......_wi:a 
MO 00 pm per pay period bead an 2S hl:Mn wmbd per J11Y period. f'mn August 1. 
2012 tbraupNowmber 21, 2012. Aadenaa wapmd SJM.OOIIDII per pay period 
baed OD~ boars worbd per pay period. 'Ibis muJted iD a rota) .... i,Q'IDIIJt1o 
Amdaw iD 10) 2 of $9,456.00 and I IEICII 11d payuad of Sl,656. 74. 

Kirkpatrick interview of Headier Bartholomew, January 16, 2013 

flcC; •rt •,am a.uc. w illlcniewal oa.J-, 16.2013. adllfflad1bll 
amille ,._ res,c.+eible -a CLUCfar ---mq ...-dsieJlliltc tD Jlll'IIGA 
NCliwd Iha palms fmddq rash. clleck. ltDd c:ndit c:anl pqmlllll) 11111 poslina 
dllm ao-. .,._...._ i1DMMS All pmtoftbca aapcaaaililies, n-. lbe amaunt 
otcaa rlCllffld a1y, 111d..,. a .... up.:iaa:Jy. Dumra 201~ c:asb m c:hcctl fmm 
pa&a:s. ..-pn,Yidlldtoa.UC~pna~. DnidM.Amlnoafar 
.a ; ◄•• flla depaait slip. S.was Dffl'M11y 6e ,._ to ao to C.ema BlnkJUnilld 
Bat1D meb dai:.,._ Slledepasilld 1'1111DL Aailll'lanpw bcr. WlileDr. 
ADllmon w -1w4i11 pablel' °' 2012 sbe caaauitm:all ewa- drpr-ei•i•• -ny CISb ao 
the bat. She does natbow 'Mia!~ \0 daec:ab1hlt WIS talcm iD by Cl.UC tiam 
ils pefieaN 

Kirk.purl& review of calendar year 2012 trusactions from Centn Baak/United Buk 
accoaat #0040031942 

CWndar year 2012 fi:unc:jal "•• Uons far • a.uc hint account atCGD. 
8nWD fl J let r t mmJtA as 9bowD oq 1bt • ,aip11ed:IJlll 1CC0111t 
mpar tNil*iw-4 by Brim Jl Boal, CIA. wm 1mHod m1.lamlay 14. 2013, for 
awpid.oas ftllwe lims lbet mfabt not lme bem in &..._we ofdlf bwinw aims of 
Cl.UC. Tbe i1UowiaJ 11~ H ➔NIii wae aoecd: 
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r,(Trar: .. 

Pa)'mmls to Tenssa L Andl:naa (net) 
Paymaras. to Lowrls Biasinm Aceount 
PlyW IO Cabela's Via 
,.,_,. fl> Carrdawnher SmYicz 
PaymlDt '° A1ronllbk ~ 
PaylWillfftaDr. Dawl M. Aadason 
l'fa.weui&:d Irma 

NttT.eu 

A.■ rwt 

$8.666.74 
4.417.00 

lOJ)SO.OO 
15,500.00 
t,500.00 

(1 OJ)00.00) 
(J 0,000.00) 

133.74 

Kirkpatrick review of calendar year 1012 trusactioas from Clear Mountain Bok account 
#2864428 

Olrodlr:,ea,281' finMcw ......., farlbe CLUC -- •ca.mt11a.ai 
¥ .... WC tfflf1P IS~Glltbe~erimlaca,cmt regiaa 
aie◄•i-wl by BrianR. Boal. CPA, waereview9d oalanlay l4, 2013,1buu11pic:ioas 
•11 •ril■st.hll miptnot.._becni..fardaeaaaceofdle h · m linlsofa.UC. In 
l&firi,.,-,a ID 1k foUowiD&, ,--di in dle.amDlllllcfS91_964.00 mim lbe ~ 
hie. a "Mn depoihed to 11m __.. aa Mlrdt a. 2012. W'llbin47 dlyl ofttie dq,osit 
of.tt. AdvweMc. I& 1aa pnx:eedl. a tat.ti of'S44.000.00w paid 10 Build It. UC 
(12..000.oo) aad GilJea ea.~ U.C (M2.000.00) &om this ai:cGlat. The following 
,,-.e """ tn1 wtinns -.a. llallm: 

.,,.... ..... 
Pa,w to Dr. David M. Andmoo 
Pll)W 10 Build It. LLC 
p.,.._1a Oillm Emapmes. LLC 
hjmaat to Ta 'Wilaoo 
Prryw Flom Dr. Dmd M. Aaderson 
U&ldeorffied Im 

52.200-00 
2,000.00 
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I. Kim Gutta CPA 
2. Lambright & Gutta of Morgantown, West Virginia 
3. Brian R. Boal, CPA, Boal & Associates, PC 
4. Cinda Savage, BoaJ & Associates, PC 

Interrogatory No. S 
Interrogatory No. 5 requested infonnation with respect to any expen witness Boal expected to 
call at trial. 

Response: Defendants do not know yet what experts they may call at trial. 

Request for Admissions in Cbafm's Fint Set of Discovery Requests and Interrogatories 

The Request for Admissions included seven items. 
I. Defendant David Anderson embezzled money from CLUC. 
2. Brian R. BoaJ individually did not provide tax or accounting services to Christopher 

Chafm. Boal & Associates provided tax services to Christopher Chafin. Neither Boal & 
Associates nor Brian R. Boal provided accounting services to Christopher Chafin. 

3. Brian R. BoaJ individually did not provide tax and accounting services to Cheat Lake. 
Boal & Associates provided tax and accounting services to Chat Lake. 

4. Brian R. Boal individually did not provide tax or accounting services to Christopher 
Chafin. Boal & Associates provided tax services to Christopher Chafin . 

.S. Boal & Associates P.C. provided tax and accounting services to CLUC. 
6. Brian R. Boal is the owner and managing partner of Boal & Associates, PC. 
7. Boal & Associates prepared the payroll for CLUC. 

West Vqima Board of Accountancy Rules 
The West Virginia Board of Accowitancy Board Rules and Rules of Professional Conduct can be 
found online at https:;Jwww.boa.wv.2oviAbout!StatutesRules.asp. The Rules of Professional 
Conduct arc located in Section 1-1-19. 

§1-1-19. Rules of Professional Conduct. 
19.1. Independence, Integrity, and Objectivity. 

19. I .a A licensee or substantial equivalency practitioner shall be independent in 
the performance of professional services. 
19.1.b. In the performance of any professional service, a licensee or substantial 
equivalency practitioner shall maintain objectivity and integrity, shall be free of 
conflicts of interest, and shall not knowingly misrepresent facts or subordinate his 
or her judgment to others. 

19.2. Genc:ral Standards; Accounting Principles. 
19.2.a. A licensee or substantial equivalency practitioner shall: 

19.2.a.l. Undertake only those professional services that the licensee or 
substantial equivaJency practitioner can reasonably expect to complete 
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19.5.a. A licensee or substantial cquivaJency practitioner shall 001 commit an act 
that discredits the public accounting profession. 
19.5.b. A licensee or substantial equivaleocy p111Ctitioner shall not seek to obtain 
clients by advertising or other forms of solicitation that are false, misleading, or 
deceptive. Solicitation by the use of coercion, over-reaching, or harassing conduct 
is prohibited. 

AICPA Code of Professioul Conduct 

Section 1.130.010 Knowing Misrepresentations in the Preparation ofFinaoeial Statements 
or Records. 

.0 J Threats to compliance with the ••integrity and Objectivity Rule [ l. I 00.00 I] would not be at 
an acceptable level and could not be reduced to an acceptable level by the application of 
safeguards and the member would be considered to have knowingly misrepresented facts in 
violation of the "Integrity and Objectivity Rule,. if the member 

a. Makes or permits or directs another to make, materially false and misleading entries 
in an entity's financial statements or records. 

b. Fails to correct an cntity"s financial statements or records that arc materially false and 
misleading when the member.has the authority to record the entries, or 

c. Signs, or permits or directs another to sign a document containing materially false and 
misleading infonnation. 

Section J .400.040 Negligence in the Preparation of Financial Statements or Records 

.01 A member shall be considered in violation of the "Acts Discreditable Rule~ [ 1.400.001] if the 
member, by virtue of his or her negligence, does any of the following: 

a. Makes. or permits or dm:cts another to make, materially false and misleading entries 
in the fmancial statements or records of an entity. 

b. Fails to correct an entity's financial stat.ements that are materially false and 
misleading when the member has the authority to record an entry. 

c. Signs, or permits or directs another to sign. a document containing materially false 
and misleading information. 

AICPA AR-C Section 60 General Principles for Engagements Performed in Accordance 
lrith Statements on Standards for Accounting and Review Services (SSARS) 

Source: Statements on Standards in Accounting and Review Services (SSARS No. 21; SSARS 
No. 23; SSARS No. 24 

Ethica.l Requirements 

Paragraph Al4 The AICPA Code of Professional Conduct establishers the fundamental 
principles of professional ethics, which include the following: 

• Responsibilities 
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1 . Kim Gutta CPA 
2. Lambright & Gutta of Morgantown. West Virginia 
3. Brian R. Boal, CPA, Boal & Associates. PC 
4. Cinda Savage, Boal & Associates, PC 

Interrogatory No. S 
Interrogatory No. 5 requested infonnation with respect to any expert witness Boal expected to 
call at trial. 

Response: Defendants do not know yet what experts they may call at trial. 

Request for Admissions in Chafm 's Fint Set of Discovery Requests aad haterrogatories 

The Request for Admissions included seven items. 
1. Defendant David Anderson embezzled mooey from CLUC. 
2. Brian R. Boal individually did not provide tax or accounting services to Christopher 

Chafin. Boal & Associates provided tax services to Christopher Chafin. Neither Boal & 
Associates nor Brian R. Boal provided accounting services to Christopher Chafin. 

3. Brian R. Boal individually did not provide tax and acco1mting services to Cheat Lake. 
Boal & Associates provided tax and accounting services to Cheat Lake. 

4. Brian R. Boal individually did not provide tax or accounting services to Christopher 
Chafm. Boal & Associates provided tax services to Christopher Chafm. 

5. Boal & Associates P.C. provided tax and accounting services to CLUC. 
6. Brian R. Boal is the owner and managing partner of Boal & Associates, PC. 
7. Boal & A~ciates prepared the payroll for CLUC. 

West Virginia Board of Accoutancy Rula 
The West Virginia Board of Accoun1ancy Board Rules and Rules of Professional Conduct can be 
found online at hrtps:f/www.boa.wv.gov/About/StatutesRules.asp. The Rules of Professional 
Conduct 8Te located in Section 1-1-19. 

§1-1-19. Rules of Professional Conduct. 
19.1. Independence, Integrity, and Objectivity. 

19. l .a. A licensee or substanria1 equivalency practitioner shall be independent in 
the performance of professional services. 
19. J .b. In the performance of any professional service, a licensee or substantial 
equivalency practitioner shall maintain objectivity and integrity, shall be free of 
conflicts of interest, and shall not knowingly misrepresent facts or subordinate his 
or her judgment to others. 

19.2. Ocncral Standards; Accounting Principles. 
19.2.a. A licensee or substantial equivalency practitioner shall: 

19.2.a. l. Undertake only those professional services that the licensee or 
substantial equivalency practitioner can reasonably expect to complete 
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with professional competence; 
19.2.a.2. Exercise due professional care in the performance of professional 
services; 
19.2.a.3. Adequatdy plan and supervise the pafonnancc of professional 
services; and 
19.2.a.4. Obtain sufficient relevant data to afford a reasonable basis for 
conclusions or recommendations in relation to any profcssionaJ services 
performed. 

19.2.b. A licensee or substantial cquivalency practitioner who perfonns auditing, 
review, compilation, management advisory, tax, or other professional services 
shall comply with the recognized professional standards applicable to the 
services. 
19.2.c. A licensee or substantial equivalency practitioner shall not (1) express an 
opinion or state affinnativcly that the financial statements or other financial data 
of any entity are presented in conformity with generally accepted accounting 
principles or (2) state that be or she is not aware of any material modifications 
that should be made to the statements or data in order for them to be in conformity 
with generally accepted accounting principles, if the statements or data contain 
any dcpamue from any accounting principle promulgated by bodies designaled to 
establish the principles that bas material effect on the statements or dMa taken as a 
whole. If, however. the statements or data contain a departure and the licensee or 
substantial equivalency practitioner can demonstrate that due to unusual 
circumstances the financial statements or data would otherwise have been 
misleading. lhe licensee or substantial equivalency practitioner can comply with 
the Rule by describing the departure and its approximate effects with the principle 
would result in a misleading statement 

19.3. RespotlSl'bilities to Clients. 
19.3.a. Ellcept as pro"ided in Section 16 of this Rule, a licensee or substantial 
c:quivalency practitioner shall not disclose any confidential client infonnation 
without the specific consent of the client. This Rule shall not be construed (i) to 
relieve a licensee or substantial equivaJency practitioner of its profemonal 
obligations under subdivisions 19.2.b and 19.2.c of this Rule, (ii) to affect in any 
way the obligation to comply with a validly i~ed and enforceable subpoena or 
summons., (iii) to prohibit review of a licensee's or substantial equivalency 
practitiona's professional practice under Section 14 of this Rule, or (iv) to 
preclude a licensee or substantial equivalency practitioner from initiating a 
complaint with or responding to any inquiry made by a recogniz.ed investigative 
or disciplinary body. Members of a recognized investigative or disciplinary body 
and professional practice reviewers shall not use to their own advantage or 
disc]ose any licensee's or substantial equivalency practitioner's confidential client 
information that comes to their attention in carrying out their official 
responsibilities. However. this prolulntion shall not restrict the cc.change of 
information with a recognized investigative or disciplinary body or affect. in any 
way, compliance with a validly issued and enforceable subpoena or summons. 

19.4. Responsibilities to Colleagues [RESERVED]. 
19.S. Other Responsibilities and Practices. 
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19.5.a. A licensee or substantial equivalency practitioner shall not commit an act 
that discredits the public acrounting profession. 
19.5.b. A licensee or substantial equivalency practitioner shall not seek to obtain 
clients by advertising or other forms of solicitation that are false, misleading, or 
deceptive. Solicitation by the use of coercion, over-reaching. or harassing conduct 
is prohibited. 

AJCPA Code of Profenional Condud 

Sectio■ 1.130.910 Knowing Misrepresentations in the Prepantioo ofFiaaacial Statements 
or Records. 

.01 Threats to compliance with the "integrity and Objectivity Rule [1.100.001] would not be at 
an accq,table level and could not be n:duced to an acceptable level by the application of 
safeguards and the member would be considered to have knowingly misrepresented facts in 
violation of the .. Integrity and Objectivity Rule" if the member 

a. Makes or permits or directs another u, make. materially false and misleading entries 
in an entity's financial statements or records. 

b. Fails to correct an entity's financial statements or records that an: materially false and 
misleading when the member has the authority to record the entries, or 

c. Sigm, or permits or directs another to sign a document containing materially false and 
misleading information. 

Sectioa 1.400.040 Negligence in the Preparation of Financial Statements or Records 

.OJ A member shall be considered in violation of the "Acts Discreditable Rule" [l.400.001] if the 
member, by virtue of his or her negligence, does any of the following: 

a. Makes, or permits or directs another to make. materially false and misleading entries 
in the financial statements or records of an entity. 

b. Fails to correct an entity's financial statements that are materially false and 
misleading when the member has the authority to record an entry. 

c. Signs, or permits or directs another to sign, a document containing materially false 
and misleading infonnation. 

AICPA AR-C Section 60 Gen.en] Principles for Engagements Performed ia Accordance 
with Statemen1s oo Standards for Accounting and Review Services (SSARS) 

SQw-ce: Statements on Standards in Accounting and Review Services (SSARS No. 21; SSARS 
No. 23; SSARS No. 24 

Ethical Requirements 

Paragraph Al4 The AICPA Code of Professional Conduct establishcrs the fundamental 
principles of professional ethics, which include the following: 

• Responsibilities 
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• The public inrercs1 
• Integrity 
• Objectivity and independence 
• Duecare 
• Scope and nature of services. 

Paragraph Al5. Due care requires the accoumant to discharge professional responsibilities with 
competence md have the appropriate capabilities to perform the engagemenl and enable an 
appropriate accountant· s report to be issued. if applicable. 

Paragraph AJ6. Quality Control {QC) section 10. A Firm's System of Quality Control, sets out 
the fmn' s responsibilities to establish and maintain its system of quality control for engagements 
performed in accordance with SSARS and establish policies and procedures designed to provide 
ii with JC8SOD1ble assurance that the finn and its personnel t0mply with relevant ethical 
requirrments, including those pertaining to independence. 

Accq,tutt ud Contiaua■ce of Climt RelaNDSbips and Engagements Performed in 
Accordance with SSARSs 

Paragraph A44. QC section IO requires the firm 10 obtain infonnation considered necessary in 
the circumstances before accepting an engagement with a new client. when deciding whether to 
continue an existing engagement, and when considering acceptance of a new engagement with 
an existing client. Information such as the following assists the engagement panner in 
determining whether the conclusions reached regarding the acceptance and continuance of client 
relationships and engagements in accordance with SSARSs are appropriate: 

• The integrity of the principal owners. key management. and those charged with 
gowmance of the entity 

• Whether the engagement team is competent to perfonn the engagement and bas the 
necessary capabilities. including rime and resources 

• Whether the firm and the engagement team can comply with relevant elhical 
requirements 

• Significant findings or issues that have arisen during the current or previous engagement 
and their implications for continuing the relationship. 

Paragraph A45. If the engagement partner has cause to doubt management's integrity to a degree 
that is likely to affect proper performance of the engagement, it is not appiopriate to accept the 
engagement. unless required by law or regulation. because doing so may lead to the accountanl 
being associated with the entity's financial statements in an inappropriate manner. 

Paragraph AS2. The accountant is entitled 10 rely on management to provide all relevant 
iniormaiion for the engagement. The form of the information provided by management for the 
pwpose of the engagement wilJ vary in different engagement circumswices. In broad terms, it 
will comprise records. docwnents, explanations. and other information relevant to the 
preparation of the financial statements in accordance with the financial reponing framework 
adopted by management. The information provided may include, for example. information about 
management's assumptions. intentions, or plans underlying development of accounting estimates 
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needed to prepare the financial statements in acoordance with the applicable financial reporting 
1i'amewmk. 

AICPA AR-C Sedion 60A Genenl Prtndples for Eqqements Performed in Aa:onlance 
witla Statmlmts on Standards for Accoant:ing and Review Services 

Source: SSARS No. 21; SSARS No. 23 

Aeceptuce and C.tinuce of Cllmt R.elatioahipl ad Eapaema11 
Sccticn .25 The accountant should not ac:cept • engagement flJ be performed in accordance widi 
SSARSsif 

a. The IICC01lll1:ant bas reuon to belie'YC that relevant ethical requirements will not be 
saasfied; 

b. The accounrant•s preliminary understanding of the cogagcment circumstances indicat.es 
that the infomlation needed 1D pmibml the engagement is likely to be unavailable or 
umeliable; or 

C. The accountant bas C8U1C to doubt management' S integrity such that it is likely to affect 
Che perfonuance of the engagernmt 

Sa:tion .26 As a pccrnw1ition for acc:epting 111 engagement to be pe:rfmmcd in accordance with 
SSARSs, the aC'1XIUDfm': should 

c. obtain the agrecmeot of managcmcnl that it ackoowlcdgcs and understands its 
1espnnsiluty 

i for the selection of tbe financial reporting framework to be applied in the 
pn:paration offiuncial statements. 

ii for the design. implrmcntation, and maiurnww:e of m.temal control relcvaDl to 
the pteparatidll and fmr ptr:SC1118tion ofthr. firumcial statmlffltS that are fu:e from 
material misstatement, whdber due to fraJd or euor, unless the accountant 
decides to accept responsibility for such imcma1 COD1rol 

iii. fur preventing IDd detecting ftaud. 

iv. fbr ensuring that the entity coq,lies with laws and regulations appJicable to its 
activities. 

v. for the accmacy and completeness of thc records, dc»mimts, «q,hmations, and 
other infmmation, including sigrriflcant judgments provided by mwgcmeot for 
the preparation of financial statcmc:Dts. 

vi. to provide the 8CColDll8Dt with 
(1) access to all information of which management is aware that is 
.relevmt to the ptt.paration and fair presc:ntation of the financial 
satrmenta, such as records, docuJIICIJ1aMI], and other matters. 
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(2) additional information that the accountant may request from 
management for the purpose of the engagemenL 
(3) unrestricted access to persons wi1hin the entity of whom the accountant 
determines it necessa,y to make inquiries 

Paragraph A45. If the engagement partner has cause to doubt management's integrity to a degree 
that is likely to affect proper perfonnance of the engagement, it is not appropriate to accept the 
engagement. unless required by law or regulation, because doing so may lead to the accountant 
being associated with the entity's fmancial statements in an inappropriate manner. 

Paragraph ASO. In accordance with this section, the accountant is required to obtain the 
agreement of management on management's responsibilities in relation to the financial 
sbttmv:nts as a condition precedent to accepting the engagement. In smaller entities. 
management may oot be well•infonned about what those responsibilities are, including those 
arising in applicable law or regulation. In order to obtain management's agreement on an 
informed basis. the accountant may find it necessary to discuss those responsibilities ~rith 
management in advance of seeking management's agreement on its responsibilities. 

Paragraph AS I .The accountant is entitled to rely on management to provide all relevant 
information for the engagement The fOJm of the information provided by management for the 
purpose of the engagement will vaiy in different engagement circmnstances. In broad tenns, it 
will comprise records, documents. explanations., and other information relevanr to the 
preparation of the financial statemcnlS in accordance with the financial reporting framework 
adopted by management. The infonnatioo provided may include, for example, information about 
managcinent's assumptions, intentions, or plans underlying development of accounting estimates 
needed to prepare the financial statements in accordance with the applicable financial reporting 
framework. 

AICPA AR-C Section 70 General Principles for Engagements Performed in Accordanc~ 
with Statements oa Standards for Ac.counting and Review Services 

S~ SSARS No. 21; SSARS No. 23 

The Preparation Engagement 
Paragraph .03 An engagement to prepare financial statements is a nonauest service and does not 
require a detennination about whether the accountant is independent of the entity. 

Paragraph .04 In addition, an engagement to prepare financial statements does not require the 
accountant to verify the accuracy or completeness of the information provided by management 
or otherwise gather evidence 10 expmss an opinion or a conclusion on the financial statements or 
otherwise report on the financial statements. 

Preparing Financial Statements 
Paragraph .17 If the acco1D1tant becomes aware that the records, documents, explanations, or 
other information, including significant judgments. used in the preparation of the financial 
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statements are incomplete. inaccurate, or otherwise unsatisfactory, the accountant should bring 
that to the attention of management and request additional or corrected information. 

Paragraph Al3. The statement on each page of the financial statements, including related notes. 
is intended to avoid misunderstanding on the part of users with respect to the accountant's 
involvement with the financial statements. The statement is made al management's discretion, 
and the accountant or the accountant's firm name is not required to be included. The accountanl 
is concerned that the indication is not misleading. Examples of a statement on each page of the 
financial statements include the folJowing: 

• No assunmce is provided on these fmancial statements. 
• These financial statements have not been subjected to an audit or review or compilation 

engagement, and no assurance is provided on them. 

Other statcmc::nts that convey that no assurance is provided on the financial statements wouJd 
also be acceptable 

Paragraph A22. Es.h.ibit-mustntive Enppmeat Letter, selected pangrapbs included in a 
client mpgemeat letter for a compilation enpaemeat: 

We are not required to, and will not, verify the accuracy or completen~ of the information you 
will provide to us for the engagement or otherwise gather evidence for the purpose of expressing 
an opinion or a conclusion. Accordingly, we will not express an opinion or a conclusion or 
provide any assurance on the financial statemen~. 

Our engagement cannot be relied upon to identify or disclose any financial statement 
misstatements, including those caused by fraud or error. or to identify or disclose any 
wrongdoing within the entity or noncompliance with laws and regulations. 

Management Responsibilities in a standard engagement letter for unaudited compiled fmancial 
statements: 

The engagement to be performed is conducted on the basis that management acknowledges and 
understands that our role is to prepare financial statements in accordance with accounting 
principles generally accepted in the United States of America. Management bas the foJJowing 
overall responsibilities that are fundamental to our llOdcrtaking the engagement to prepare yOlD" 
financial statements in accordance with SSARSs: · 

a. The selection of accounting principles generally accepted in the United States of 
America as the financial reporting framework to be applied in the preparation of the 
financial statements 
b. The design, impJementation, and maintenance of internal control relevan1 to the 
preparation and fair presentation of financial statements that are free from material 
misstatement, whether due to fraud or error 
c-. The prevention and detection of fraud 
d. To ensure that the entity complies with the laws and regulations 
applicable to its activities 
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e. The accuracy and completeness of the records, documents., explanations. and other 
infonnation, including significant judgments, you provide to us for the engagement to 
prepare financial statements 
f To provide us with: 

i. Documentation, and other related information that is relevant to the 
preparation and presentation of the financial statements, 

11. Additional information that may be requested. for the purpose of the 
preparation of the financial statements, and 

iii. Umestticted access to persons within ABC Company of whom we detennine 
necessary to communicate. 

1bc fmancial statements will not be accompanied by a report. However, you agree that 
the financial statements will clearly indicate that no assurance is provided on them. 

AICP A AR-C Sectioa BO CompDatioo Enpaements 

nt Compilation Eagqement 
.02 Because a compilation engagement is not an assurance engagement, a compilation 
engagement does DO( require the accountant to verify the accuracy or completeness of the 
information provided by management or otherwise gather evidence to express an opinion or a 
conclusion on the financial statements. 

ladepeadence 
.07 The accountant must determine whether the accountant is independent of the entity. 

COlllpibtion Pl'Oftdures 
.14 If, in the course of the engagement. the accountant becomes aware that the records. 
documalts. explanations, or other information, including significant judgments. provided by 
management are incomplete, inaccurate, or otherwise unsatisfactory, the accounrant should bring 
that to the attention of management and request additional or corrected infonnation. (Ref: par. 
Al8) 

.1 S If the accountant becomes aware during the COW"SC of the engagement that 
a. The financial statements do not adequately refer to or describe the applicable 

financial reporting fnuneworlc (Ref: par. A J 9); 
b. Re\isions to the _financial statements are required for the financial statements to be in 

accordance with the applicable fmancial reporting framework: or 
c. The financial statements are otherwise misleading. tbe accountant should propose 1he 

appropriate revisions to management . 

. 16 The accountant should withdraw from the engagement and infonn management of the 
reasons for withdrawing if(Ref: par. A22-A23) 

a. The accountant is unable 10 complete the engaganem ~ management has failed to 
provide records, documents., explanations, or other infonnarion, including significant 
judgments., as requested, or 
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b. Management does not make appropriate revisions that are proposed by the accountant or 
does not disclose such departures in the financial statements, and the accountant 
determines to not disclose suclt departures in the accountant's compilation report. 

Compilation Procedures (Ref: par .. 14-.16 •. 26, and .32) 
. 18 The accountant is not required to make inquiries or perfonn other procedures to verify, 
corroborate, or review information supplied by the entity. However, the accountant may have 
performed such inquiries or procedures and the results of those inquiries or procedures, 
knowledge gained ftom prior engagements, or the financial statements themselves may cause the 
accountant to become aware that infonnation provided by management is incorrect, in complete, 
or otherwise unsatisfactory. 

Client Responsibilities in a compilation engqanent 

The client has the following overall responsibilities that are fundamental to our undertaking the 
engagement in accordance with SSARSs: 

c. The design, implementation. and maintenance of intemal control relevant to the 
preparation and fair presentation of the financial statements that are free from material 
misstatement, whether due to fraud or error 

d. The prevention and detection of fraud 
f. The accuracy and completeness of the records, documents, explanations. and other 

information, including significant judgments, you provide to us for the engagement 

Firm Respomlbillties lD I compUadon eagqemmt 

The firm is not required to, and will not. verify the accuracy or completatess of the inf onnation 
provided by the client for the engagement or otherwise gather evidence for the purpose of 
expressing an opinion or a conclusion. Accordingly, the finn will not express an opinion, a 
conclusion. nor provide any assurance on the financial statements. A compilation engagement 
C8DDOt be relied upon to identify or disclose any financial statement misstatements. including 
those caused by fraud or error, or to identify or disclose any wrongdoing within the entity or 
noncompliance with laws and regulations. 

AJCPA Statements on Standards in Tu Services (SSTS1) 
Relevant paragraphs from SSTS No. 3 Certain Procedural Aspects of Preparing Returns 

lntrodaction 
1. This statement sets forth the applicable standards for members concerning the obligation 

to examine or verify certain supporting data or to consider information related to another 
taxpayer when preparing a taxpayer's tax return. 

Statement 
2. In preparing or signing a return. a member may in good faith rely, without verification, 

on information furnished by the taxpayer or by third parties. However, a member should 
not ignore the implications of information furnished and should make reasonable 
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inquiries if the infonnation f umished appears to be incorrect, incomplete. or inconsistent 
either on its face or on the basis of other facts known to the member. Further, a member 
should refer to the taxpayer's returns for one or more prior years whenever feasible. 

3. If the tax law or regulations impose a condition with respect to deductibility or other tax 
treatment of an item, such as taxpayer maintenance of books and records or substantiating 
docwnentation to suppon the reponed deduction or tax treatment. a member should make 
appropriate inquiries to detennine to the member's satisfaction whether such condition 
has been met. 

4. When preparing a tax retwn, a member should consider infonnation actually known to 
that member from the tax return of another taxpayer if the information is relevant to that 
tax renuu and its consideration is necessary to properly prepare that tax return. In using 
such information, a member should consider any limitations imposed by any law or rule 
relating to confidentiality. 

Explanation 
5. The preparer's declaration on a tax return often states that the information contained 

therein is true, correct, and complete to the best of the prcparer's knowledge and belief 
based on all information known by the preparer. This type of reference should be 
understood to include infonnation furnished by the taxpayer or by third parties to a 
member in connection with the preparation of the return. 

6. The prcparer's declaration docs not rcquue a member to examine or verify supporting 
data; a member may rely on information furnished by the taxpayer unless it appears to be 
incorn:ct, incomplete, or inconsistent. However, there is a need to detennine by inquiry 
that a specifically required condition. such as mainlaining books and records or 
substantiating documentation, has been satisfied and to obtain infonnation when the 
material furnished appears to be incorrect, incomplete, or inconsistent. Although a 
member bas certain responsibilities in ex.crcising due diligence in preparing a return. the 
taxpayer has the ultimate respoDSl"bility for the contents of the return. Thus, if the 
taxpayer presents unsupported data in the form of lists of tax infonnation, such as 
dividends and interest received, charitable contributions. and medical expenses, such 
information may be used in the preparation of a tax return without verification unless it 
appears to be incorrect, incomplete, or inconsistent either on its face or on the basis of 
other facts known to a member. 

7. faen though there is no requirement to examine underlying documentation, a member 
should encourage the taxpayer to provide supporting data where appropriate. For 
example, a member should encourage the taxpayer to submit underlying documents for 
use in tax return preparation to pennit full consideration of income and deductions arising 
from security transactions and from pass-through entities, such as estates, uusts, 
partnerships. and S corporations. 

8. The source ofinfonnation provided to a member by a taXpayer for use in preparing the 
return is often a pass-through entity, such as a limited partnership, in which the taxpayer 
has an interest but is not involved in management. A member may accept the infonnation 
provided by the pass-through entity without further inquiry, unless there is reason to 
believe it is incorrect, incomplete, or inconsistent, either on its face or on the basis of 
other facts known to the member. In some instances., it may be appropriate for a member 
to advise the taxpayer to ascertain the nature and amount of possible exposure to tax 
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deficiencies, interest. and penalties by taxpayer conlact with management of the pass­
through entity. 

SSTS No. 6, .Knowledge of Error: Return Prepantion and Administrative Proceedings 

Relevant Puqrapbs 
4. A member should infonn tbe taxpayer promptly upon becoming aware of an error in a 
previously filed return, an error in a return chat is the subject of an administrative proceeding, or 
a taxpayer' s failure to file a required return. A member also should advise the taxpayer of the 
potential consequence.s of the error and recommend the corrective measures to be taken. Such 
advice and recommendation may be given orally. The member is not allowed to inform the 
taxing authority without the taxpayer's permission. except when required by law. 

5. If a member is requested to prepare the current year"s return and the taxpayer has not taken 
appropriate action to correct an error in a prior year's return, the member should consider 
whether to withdraw from preparing the return and whether to continue a professional or 
employment relationship with the taxpayer. If the member does prepare such current year' s 
return. the member should take reasonable steps to ensure that the error is not repeated. 

6. If a member is representing a taxpayer in an administrative proceeding with respect to a return 
that contains an em,r of which the member is aware. the member should request the taxpayer's 
agreement to disclose the error to the taxing authority. Lacking such agreement, the member 
should consider whether to withdraw from representing the laXJ)ayer in the administrative 
proceeding and whether to continue a professional or employment relationship with the taxpayer. 

8. It is the taxpayer's responsibility to decide whether to correct the error. If the taxpayer does 
not coJTeCt an error, a member should consider whether to withdraw from the engagement and 
whedler to continue a professional or employment relatiomhip with the taxpayer. Although 
recognizing that the taxpayer may not be required by statute to correct an error by filing an 
amended return, a member should consider whether a taxpayer·s decision not to file an amended 
return or otherwise correct an error may predict future behavior that might require termination of 
the relatioosbip. 

I I . If a member believes that a taxpayer may face possible exposure to allegations of fraud or 
other criminal misconduct. the member should advise the taxpayer to consult with an attorney 
before the taxpayer takes any action. 

14. If a member becomes aware of the error while performing services for a taxpayer that do not 
involve tax return preparation or representation in an administrative proceeding, the member's 
responsibility is to advise the taxpayer of the existence of the error and to recommend that the 
error he discussed with the taxpayer·s tax retum preparer. Such recommendation may be given 
orally. 
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IRS Circular 230 

§ 10.21 Knowledge of client's omission. 
A practitioner who, having been retained by a client with respect to a maner administered by the 
Internal Reven.11e Service, knows that the client has not complied with the revenue laws of the 
United States or has made an error in or omission from any return, document, affidavit, or other 
paper which the client submitted or executed under the revenue laws of the United States, must 
advise the client promptly of the fact of such noncompliance, error. or omission. The practitioner 
must advise the client of the consequences as provided under the Code and regulations of such 
noncompliance, error, or omission. 

§ 10.22 Diligeac:e as to accuracy. 
(a) In general. A practitioner must exercise due diHgence -

(l) In preparing or assisting in the preparation of, approving. and filing tax returns, 
documents, affidavits, and other papers relating to Internal Revenue Service matters; 

§ 10.34 Standards with respect to tu returns ud documents, affidavits and other papers. 
(a) Tax returns. 

( l) A practitioner may not willfully, recklessly, or through gross incompetence -
(i) Sign a tax return or claim for refund that the practitioner knows or 
reasonably should know contains a position that -

(A) Lacks a reasonable basis.; 
(B) Is an unreasonable position as described in section 6694(a)(2) 
of the lntcmal Revenue Code (Code) (including the related 
regulations and other published guidance)~ or 
(C) Is a willful attempt by the practitioner to understate the liability for 
tax or a rc:ck.less or intentional disregard of rules or n:gu)ations by the 
practitioner as described in section 6694(b )(2) of the Code (including 
the related regulations and other published guidance). 

(ii) Advise a client to take a position on a tax return or claim for refund, or 
prepare a portion of a tax return or claim for refund containing a position, that 

(A) Lacks a reasonable basis; 
(B) ls an unreasonabJe position as described in section 6694(a)(2) of the 
Code (including the related regulations and other published guidance): 
or 
(C) Is a willful attempt by the practitioner to understate lhe liability for 
tax or a reckless or intmtional disregard of rules or regulations by the 
practitioner as described in section 6694{b)(2) of the Code (including 
the relaced regulations and other published guidam:e). 

(2) A pattern of conduct is a factor that will be taken into account in detennining 
whether a practitioner acted wi)]fully, recklessly, or through gross incompetence. 

(d) Relying on infonnation furnished by clients. A practitioner advising a client to take a 
position on a taX return. document, affidavit or other paper submitted to the Internal 
Revenue Service, or prq,aring or signing a tax return as a preparer, generally may rely in 
good faith without verification upon infonnation.fumished by the client. The practitioner 
may not. however. ignore the implications of infonnation furnished to. or actuaHy known 
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by, the practitioner, and must make reasonable inquiries if the infonnation as furnished 
appears to be incorrect. inconsistent with an imponant fact or another factual assumption. 
or incomplete. 

§ I 0.51 Incompetence aad disrepuuble cooduct. 
(a) lnoompete,1ce and disreputable condllct. Incompetence and disreputable conduct for 

which a practitioner may be sanctioned under §JO.SO indudes. but is not limited to -

§ 10.5 I ( a)(8) Misappropriation of. or failure properly or promptly to remit, funds received from 
a client for the purpose of payment of taxes or other obligations due the United States. 

lntenw Revenue Code s«tion 6694 
Undcntatemeat of taxpayer's liability by a tax retum prepanr 

IRC Sec.""' (b) Understatement due to wlUful or reckless conduct 

(I) In general. Any tax return preparer who prepares any mum or cJaim for refund with 
respect to which any part of an understatement of liability is due to a conduct described in 
paragraph (2) sbaJJ pay a penalty with respect to each such return or claim in an amount 
equal to the greater of-

(A) $5,000. or 

(B) 75 percent of the income derived (or to be derived) by the tax return preparer 
with respect to the return or claim. 

(2) WiUful or reckless conduct: Conduct described in this paragraph is conduct by the tax 

return preparer which is-

(A) a willfuJ attempt in any mamier to understate the liability for tax on the return 
or claim, OT 

(B) a reckless or intentional disregard of rules or regulations. 

Rep. S«. l .6694-1 Section 6694 penalties applicable to tu return preparen. 

Regs. Sec. J .6694-l(e) Verification of infonnation furnished by taxpayer or other party -

( I) In general. for purposes of sections 6694(a) and (b) (including demonstrating that a posirion 
complied with relevant standards under section 6694(.a) and demonstrating reasonable cause and 
good faith under §1 .6694-2(e). the tax return preparer generally may rely in good faith without 
verification upon information furnished by the taxpayer. A tax return preparer also may rely in 
good faith and without verification upon infonnation and advice furnished by another advisor, 
another tax retwn preparer or other party ( including another advisor or tax rerum preparer at the 
tax return prcparcr's 's firm). The tax return preparer is not required to audit, examine or review 
books and records, business operations, documents, or other evidence to verify independently 
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information provided by the taxpayer. advisor, other tax retwn preparer, or other party. The tax 
return preparer, however, may not ignore the implications of information furnished to the tax 
return preparer or actually known by the tax return preparer. The tax return preparer must make 
reasonable inquiries if the information as furnished appears to be incornct or incomplete. 
Additionally, some provisions of the Code or regulations require that specific facts and 
circumstances exist (for example, that the taxpayer maintain specific documents) before a 
deduction or credit may be claimed. The tax return preparer must make appropriate inquiries to 
determine the existence of facts and circumstances required by a Code section or regulation as a 
condition of the claiming of a deduction or credit. 

Regs. Stt. 1.6694-3 Penalty for understatement due to willful, reckless, or intentional 
coadact. 

Regs. Sec. 1.6694-3 (a) In genera) • 

(1) Proscribed conduct. A tax return preparer is liable for a penalty under section 6694{1>) 
equal to the greater of$5,000 or SO percent of the income derived (or to be derived) by 
the tax rerum preparer if any part of an understatement of liability for a return or claim 
for refund that is prepared is due to • 

(i) A willful attempt by a tax rcnun preparer to understate in any manner the 
liability for tax on the rctmn or claim for refund; or 

(ii) Any reckless or intentional disregud of rules or regulations by a tax return 
preparer. 

(2) Special rule for corporations, partnerships, and other firms. A firm that employs a tax 
return preparer subject to a penalty under Section 6694(b) ( or a firm of which the 
individual tax return preparer is a partner. member, shareholder or other equity holder) is 
also subject to penalty if, and only if -

(i) One or more members of the principal management ( or principal officers} of 
the firm or a branch office participated in or knew of the conduct proscribed by 
section 6694(b); 

(ii) The corporation, partnership, or other firm entity failed to provide reasonable 
and appropriate procedures for review of the position for which the penalty is 
imposed;or 

(iii) The corporation, partnership, or other firm entity disregarded its reasonable 
and appropriate review procedures through willfulness, recklessness, or gross 
indifference (including ignoring facts that would lead a person of reasonable 
prudence and competence to investigate or ascertain) in the formulation of the 
advice. or the preparation of the return or claim for refund, that included the 
position for which the penalty is imposed. 
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Regs. Sec. l.6694-3 (c:) Resless or intentional dlue&anf. 

(c) Reckless or intentional disregard. 

(1) Except as provided in paragraphs (c)(2) and (c)(3) of this section, a preparer is 
considered to have recklessly or intentionally disregarded a rule or regulation if the 
preparer takes a position on the return or claim for refund that is contrary to a rule or 
regulation (as defined in paragraph (f) of this section) and the preparer knows of, or is 
reckless in not knowing o(. the rule or regulation in question. A preparer is reckless in not 
knowing of a rule or regulation if the preparer makes little or no effort to determine 
whether a rule or regulation exists. under circumstances which demonstrate a substantial 
deviation from the standard of conduct that a reasonable preparer would observe in the 
situation. 

Regs. Sec. 1.6694--3 (d) Eumple 1 

A taxpayer provided Preparer T with detailed check registers reflecting personal and busin~ 
expenses. One of the expenses was for domestic help, and this expense was identified as personal 
on the check register. T knowingly deducted the expenses of the taxpayer's domestic help as 
wages paid in the taxpayer's business. Tis subject to the penalty under section 6694(b). 

Fi■dings 

Compiladon of Financial Statements and Breach of Duty of Care 

One significant difference between claims invol\/Ulg audits · and those involving compilations or 
reviews is the way that breach of duty of care is to be evaluated. Generally Accepted Auditing 
Standards (GMS) do not apply to compilation and review engagements. The standards for 
compilation and review engagements are the Statements on Standards for Accounting and 
Review Services (SSARS). The AICPA has re-codified the SSARS into AICPA AR-C Section 
60, AR-C Section 60A. AR-C Section 70, AR-C Section 80, and AR-C Section 90. 

Not all services provided by CPAs arc audits. A review provides much less asswance than an 
audit, and a compilation provides no assurmce as to the accuracy of the financial statements. A 
compilation report should explicitly state that it docs not provide the assurance of an audit or a 
review. AICPA AR-C Section 70 General Principles for Engagements Perfonned in Accordance 
with Statements on Standards for Accouoting and Review Services paragraph .04 states that an 
engagement to prepare financial statements does not require the accountant to verify lhe 
accuracy or completeness of the inf onnation provided by JllllDagcment or otherwise gather 
evidence to express an opinion or a conclusion on the financial statements. In preparing financial 
statements, AR-C Section 70. pangraph .17 states. if the accountant becomes aware lhat the 
records, documents. explanations, or other infonnarion, including significant judgments. used in 
the prq,anrtion of the financial statements are incomplete, inaccurate. or otherwise 
unsatisfactory, the accountant should bring that to the attention of management and request 
additional or corrected infonnation. There is no indication that Boal & Associates brought such 
matters to the attention of management. 
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Engagement Letters and Breath of Duty of Care 
Standard client engagement letters state that the firm is not required to, and will not. verify the 
accuracy or completeness of the information pro\'ided to the film by the client for the 
engagement or otherwise gather evidence for the purpose of expressing an opinion or a 
conclusion. In a compilation engagement, the finn does not express an opinion or a conclusion or 
provide any assurance on the financial statements. Standard compilation engagement letters also 
state that the compilation engagement cannot be relied upon to identify or disclose any financial 
statement misstatements, including those caused by fraud or error. or to identify or disclose any 
wrongdoing within the entity or noncompliance with laws and regulations. 

AICPA AR-C Section 80 paragraph .14 states that if, in the course of the engagement, the 
accountant becomes aware that the records., documents, explanation.-., or other information, 
including significant judgments, provided by management are incomplete. inaccurate, or 
otherwise unsatisfactory, the accountant should bring that to the attention of management and 
request additional or com:cted inf onnation. Paragraph . l S states that if the accountant becomes 
aware during the cow-se of the engagement that the financia1 statements are otherwise 
misleading. the accowitant should propose the appropiate revisions to management. There is no 
indication that Boal & Associates brought such matters to the attention of management. 

In a compilation engagement, the accountant is not required to make inquiries or perform other 
procedures to verify, corroborate. or review information supplied by the entity. However, the 
accountant may have pcrfonned such inquiries or procedures and the results of those inquiries or 
procedures, knowledge gained. from prior engagements, or the financial statements themselves 
may cause the accountant to become aware that information provided by management is 
incorrect, in complete, or otherwise unsatisfactory. There is no indication that Boal & Associates 
performed such inquiries. 

In the AJCP A Code of Professional Conduct Section I. I 30.0I O Knowing Misrepresentations in 
the Preparation of Financial Statements or Records paragraph .01 and Section 1.400.040 
Negligence in the Preparation of Financial Statements or Records both state that the member 
would be considered to have knowingly misrepresented facts in violation of the "Integrity and 
Objectivity Rule" and/or the -'Acts Discreditable Rule" if the member 

d . Makes or permits or directs another to make, materially false and misleading entries 
in an entity's financial statements or records. 

e. Fails to correct an entity's financial statements or records that are materially false and 
misleading when the member has the authority to record the entries, or 

f. Signs. or permits or directs another to sign a document containing materially false and 
misleading infonnation. 

AICPA AR-C Section 60A, Section .25 paragraph ( c) states that the accountant should not accept 
a client engagement to be performed in accordance with SSARSs if the accountant has cause to 
doubt management's integrity such 1hat it is likely to affect th~ perfonnance of the engil8Cfllent. 
Section 26 paragraph (c) states that a precondition for accepting an engagement to be perfonned 
in accordance with SSARSs, the accountant should obtain the agreement of management that it 
acknowledges and understands its responsibility 
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ii. for the design. implemenlat.ion, and maintenance of internal control relevant to 
the preparation and fair presentatwn of the financial statements that are free from 
material misstatement. whether d1le to fraud or error. unless the accountant 
decides to accept responsibility for such internal control. 
iii. for preventing and detecting fraud. 
iv. for ensuring that the entity complies with laws and regulations applicable to its 
activities. 
v. for the accuracy and compJeteness of the records, documents, explanations, and 
other information. including significant judgments provided by management for 
the preparation of financial statements. 

Paragraph A45 states that if the engagement partner has cause to doubt management's integrity to 
a degree that is likely to affect proper perlonnance of the engagement. it is not appropriate to 
accept the engagement, unless required by law or regulation, because doing so may lead to the 
accolmtant being associated with the entity's financial statements in an inappropriate manner. 

If doubt of management's integrity is likely to affect proper performance of the engagement, the 
accountant should disengage the client. Boal & Associates made no attempt to disengage from 
David Andc:non or from the CLUC engagements. 

AICPA Statements on Standards for Tu Services (SSTS) No. 3 Certain Procedllral 
Aspects of Preparing Returns 

In pn:paring or signing a return, a member may in good faith rely, without verification. on 
information furnished by the tupayer or by third parties. However, a member should not ignore 
the implications of infonnation furnished and shouJd make reasonable inquiries if the 
infonnarion furnished appears to be incorrect, incomplete, or inconsistent either on its face or on 
the basis of other facts known to the member. Further, a member should reftt to the taxpayer· s 
returns for one or more prior years whenever feasible. 

If the tax law or regulations impose a condition with respect to deductibility or other tax 
treatment of an item. such as 18Xpayer maintenance of books and records or substantiating 
documentation to support the reported deduction or tax treatment, a member should make 
approprialc inquiries to determine to the member's satisfaction whether such condition has been 
met. 

When preparing a tax return., a member should consider infonnation actually known to that 
member from the tax return of another taxpayer if the information is relevant to th.at tax return 
and its consideration is necessmy to properly prepare that tax return. In using such information, a 
member should consider any limitations imposed by any law or rule relating to confidentiality. 

A prepam-'s declaration on a tax return states that the information contained therein is true. 
concct, and complete to the best of the preparcr·s knowledge and belief based on all infom1ation 
known by the preparer. The preparer's is not required to examine or verify supponing data; a 
member may rely on information furnished by the taxpayer unless it appears to be incorrect. 
incomplete, or inconsistent. 
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However. there is a need to determine by inquiry that a specifically required condition, such as 
maintaining books and records or substantiating docmnentation, has been satisfied and to obtain 
infonnation when the material furnished appears to be incorrect, incomplete. or inc.onsistent. 
Although a member has certain responsibilities in exercising due diligence in preparing a return. 
the taxpayer has the ultimate responsibility for the contents of the return. Thus. if the taxpayer 
presents unsupported data in the fonn oflists of tax infonnation. such as dividends and interest 
received, charitable contributions, and medical expenses, such infonnation may be used in the 
preparation of a tax return without verification unless it appears to be incorrect, incomplete, or 
inconsistent either on its face or on the basis of other facts known to a member. 

The Smith & Associates report estimate.cl $2,179,000 in restitution to CLUC from embezzJement 
across multiple years. Based on multiple transactions listed in the Smith & Associate report, and 
the Kirkpatrick repon, the information used in the retwn should have appeared to Mr. BoaJ and 
Boal & Associates to be incorrect., incomplete., or inconsistent either on its face or on the basis of 
facts known by Mr. Boal. There was an obligation to investigate. but Boal & A~iates did not 
mvestigate information that appeared incorrect. incomplete, or inconsistent on its face. 

AICPA SSTS No. 6, Knowledge of Error: Rfflll'll Preparation and Administrative 
Pnc:eediap 
If a member becomes aware of the error while performing services for a taxpayer that do not 
mvolvc tu return preparation or representation in an administrative proceeding, the member's 
responsibility is to advise the taxpayer of the existence of the error and to recommend that the 
error he discussed with the taxpayer's tax return preparer. Iftbe client refuses to fix the error, the 
CPA should disengage from the client. Boal & Associates did not disengage from CLUC' with 
errors that were known or should have been known. 

Treasury Circalar 230 
Under Circular 230 § I 0.21 Knowledge of client·s omission, if a tax practitioner knows that the 
client has not complied with the revenue laws of the United States or has made an error in or 
omission from any return, document. affidavit. or other paper which the client submitted or 
executed under the revenue laws of the United States, must advise the client promptly of the fact 
of such noncompliance, error, or omission. The practitioner must advise the client of the 
consequences as provided under the Code and regulations of such noncompliance, error, or 
omission. There is no indication that Boal & Associates discussed such matters with the 
management of CLUC. 

Under Circular 230 § 10.22 Diligence as to accw-acy, a practitioner must exercise due diligence 
in preparing or assisting in the preparation of, approving, and filing tax returns, documents, 
affidavits, and other papers relating to Internal Revenue Service matters. Tax returns filed over 
the years were inaccurate due to embezzlement. For every year involving embezzlement., the tax 
returns were materially misstated. Boal & Associates did not exercise due diligence in preparing 
and filing of tax returns for those years. 

Under Circular 230 § 10.34 Standards wilh respect to tax retunJS and documents, affidavits and 
orher papers. a practitioner may not willfully, recklessly, or through gross incompetence sign a 
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tax return or claim for refund that the practitioner knows or reasonably should know contains a 
position that lacks a reasonable: basis: is an unreasonable position as described in Section 
6694(a)(2) of the Internal Revenue Code (Code) (including the related regulations and other 
published guidance); or is a willful attempt by the practitioner to understate the liability for tax or 
a reckless or intentional disregard of rules or regulations by the practitioner as descn"bed in 
section 6694(b)(2) of the Code (including the related regulations and other published guidance). 
A pattern of conduct is a factor that will be taken into account in determining whether a 
practitioner acted willfully, recklessly, or through gross incompetence. There were multiple 
transactions over many years that were fraudulent. and therefore lacked reasonable basis and 
would be considered unreasonable positions under Section 6694(a)(2) of the Code. 

In relying on infonnarion furnished by clients, a tax preparer, generally may rely in good faith 
without verification upon information furnished by the client. The practitioner may not, however, 
ignore the implications of inf onnation furnished to, or actually known by, the practitioner, and 
must make reasonable inquiries if the infonnation as furnished appears to be incorrect, 
inconsistent with an imponant fact or another factual assumption, or incomplete. Mr. Boal 
ignored the implications of infonnation furnished to. or actually known by, Mr. Boal, and there 
is no indication that he made reasonable inquiries where the information as furnished appeared to 
be inc01TeCt on its face. 

lacompetence and disreputable conduct regarding individual tu returns of Dr. Chafin 

Circular 230 § I0.5 l(a)(8) states that incompetence and disreputable conduct for which a 
practitioner may be sanctioned under § 10.50 includes. but is not limited to misappropriation of. 
or failure properly or promptly lo remit, funds received from a client for the purpose of payment 
of taxes or other obligations due the United States. Dr. Chafm claims that withholdings from his 
LLC guaranteed payments were not remitted to the IRS or the state of West Virginia. 

IRC SK. 6694 (b) Uadentatement due to willful or reckless conduct 

Any tax rc:tum preparer who prepares any return or claim for refund with respect to which any 
part of an understatement of liability is due to a conduct dcscnbed as willful or reckless in 
paragnph (2) is subject to penalties of SS,000. or 75 percent of the income derived (or to be 
derived) by the tax return preparer with respect to the return or claim. Paragraph 2 describes 
willful or reckless conduct by a tax preparer as a willful attempt in any manner to understate the 
liability for tax on the return or claim, or a reckless or intentional disregard of rules or 
regulations. If Mr. Boal was aware of said embezzlement, his conduct as a tax preparer would 
likely be inlerpreted as willfuJ or reckless by the IRS. 

Rep. Sec. 1.6694-1 Section 6694 penalties applicable to ta:a: return preparers. 

Under Regs. Sec. 1.6694-1 (e) Verification of infonnation furnished by taxpayer or other party, 
for purposes of sections 6694(a) and (b) (including demonstrating that a position complied with 
relevant standards wider section 6694{a) and demonstrating reasonable cause and good faith 
under §l.6694-2(e), the tax retUm preparer generally may rely in good faith without verification 
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upon infonnation flD'Jlished by the taxpayer. A tax return preparer also may rely in good faith 
and without verification upon information and advice fwnished by another advisor, another tax 
return preparer or other party (including another advisor or tax return preparer at the tax return 
preparer's 's finn). The tax return preparer is not requimJ to audit. examine or review books and 
records, business operations, documents, or other evidence to verify independently infonnation 
provided by the taxpayer, advisor, other tax return prcparel', or other party. The tax return 
preparer, however, may not ignore the implications of information furnished to the tax return 
preparer or actually known by the tax return preparer. The tax return preparer must make 
reasonable inquiries if the infonnation as furnished appears to be incorrect or incomplete. Mr. 
Boal and Boal & Associates ignored implications of information furnished by CLUC There is no 
indication that Boal & Associates made reasonable inquiries that the information appeared 
.i.ncom:ct. 

Additionally, some provisions of the Code or regulations require that specific facts and 
circwnstances exist (for example, that the taxpayer maintain specific documents) before a 
deduction or credit may be claimed. The tax return preparer must make appropriate inquiries to 
determine the cxistmcc of facts and cimUllSVIDCt$ required by a Code section or regulation as a 
condition of the claiming of a deduction or credit. Boal & Associates did not make appropriate 
inquiries. 

Rep. S«. 1.6694-3 Penalty for und~ntatanent du to willful, nckles~ or intentional 
conduct. 

Under Regs. Sec. l.6694--3 (a), a tax return preparer is liable for a penalty under section 6694(b) 
equal to the greater of $5,000 or 50 percent of the income derived (or to be derived) by the tax 
return preparer if any part of an understatement of liability for a return or claim for refund that is 
prepared is due to a willful attempt by a tax return preparer to understate in any manner the 
liability for tax on the return or claim for refund; or any reckless or intentional disregard of rules 
or regulations by a tax return preparer. Under Regs. Sec. 1.6694-3 (c) Reckless or intentional 
disregard is defined as follows: 

(I) Except as provided in paragraphs (cX2) and (c)(3) ofthis section, a preparer is 
considered to have recklemy or intentionally disregarded a rule or regulation if the 
preparer takes a position on the return or claim for refund that is contrary to a rule or 
regulation (as defmed in paragraph (f) of this section) and the preparer knows of, or is 
reckless in not knowing of, the rule or regulation in question. A preparer is reckless in not 
knowing of a rule or regulation if the preparer makes little or no effort to determine 
whether a rule or regulation exists, under circumstances which demonstrate a substantial 
deviation from the standard of conduct that a reasonable preparer would observe in the 
situation. 

Under Rep. Sec. I .6694-3 (cl) Eumple 1, a taxpayer provided Preparer T with detailed check 
registers reflecting pen;onal and business expenses. One of the expenses was for domestic help, 
and this expense was identified as personal on the check reaister. T knowingly deducted the 
expenses of the taxpayer's domestic help as wages paid in the taxpayer's business. T is subject to 
the penalty under Section 6694(b). 
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There were many nondeductible personal expenses of Dr. Anderson that were run through the 
Company. Detail of suspicious transactions is provided in the Smith & Associates restitution 
ca1culatioo IqJOrt and in the Kirkpatrick report. Boal and Associates is likely subject to penalties 
under Section 6694(b ). 

Restrictioos 
This report is intended solely for the use of Dr. Christopher Chafin, Cheat Lake Urgent Care, 
PLLC, and their legal counsel and should not be used for any other purpose without my prior 
permission for each occasion. 

Respectfully submitted, 

/} j I/ 
~,~ . /L-!,-

!1 

Charles J. Russo, PhD, CPA. CMA. CPA 
CharlesJ.Russo,PhD,CPA 
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6. AICP A Statements on Standards for Tax Services I -7, AICP A, Jan I, 20 I 0. 
7. Brian R. Boal. Defendant Responses to Chafin's First Set of Discovery Requests. May 9, 

2018. 
8. Cheat Lake Urgent Care, PLLC Operating Agreement. 
9. Amendments changing managing member from Anderson to Chafin 
I 0. Cheat Lake Urgent Care, PLLC tax relUillS Forms I 065 for tax years 2007-2014. 
11. David Anderson Indictment for Case No. I 4-F-49. dated January I 0, 2014 
12. Estimated restitution calculation report. Smith & Associates CPAs & Consultants, PLLC, 

March 5, 2020. 
13. Forensic Review of Potential Asset Misappropriation for calendar year 2012. Michael D. 

Kirkpatrick, CPA, Forensic Accountant, January 24, 2013. 
14. Internal Revenue Code Sec 6694 Understatement of taxpayer's liability by a tax return 

preparer. 
I 5. Treasury Department Circular No. 230 Regulations Governing Practice before the 

Internal Revenue Service, June 12, 2014. 
16. Treasury Regulations 1.6694-1 Section 6694 penalties applicabJe to tax return preparers. 
I 7. Treasury Regulations 1.6694-3 Peoalty for understatement due to willful, reckless, or 

intcn1ional conduct. 
18. Second Amended Complaint, Civil Action No. 16-C-547, signed December 15, 2017. 
19. Victim Impact Statement, David .Anderson. Case 14-F-49, Offense of Embezzlement, 

January 9. 2017. 
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Appendix 1: Kirkpatrick Report 
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Appendix 2: Smith and Assoelates Report 
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RE: Cheat Lake Urgent Care 
DRAFf 

Selected Comparative Analysis 

I. Guaranteed payments increased from $438,539 in 2010 
to $829,309 in 2011. Anderson has $185,642 of that 
increase. 

2. BilJing services was $49,615 in 2010 and dropped to 
$2,538 in 2011. 

3. Office expense was $12,409 in 2010 and increased to 
$23,755 in 2011. 

4. Theft recorded in 2012 of$192,559. 
S. Due from others recorded in 2011 ofSl 12,496. 
6. Due from Affordable Contractors and due from Gillen 

recorded at $55,000 and $9t000 respectively. 
7. Due from Anderson recorded in 201 0 at $21,996 
8. Credit cards payable increased from $3,764 in 2009 to 

$18,575 in 2011. 
9. Notes payable increased from $53,319 in 2009 to 

$370,616 in 2011. 
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IN THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA 
Division 1 

CHRISTOPHER CHAFIN, and 
CHEAT LAKE URGENT CARE, PLLC, 

Plaintiffs, 

v. CML ACTION NO. 16-C-547 
Honorable Susan B. Tucker 

DAVID ANDERSON, 
BRIAN R. BOAL, 
BOAL & ASSOCIATES, PC., 
GILLEN ENTERPRISES, LLC, 
AFFORDABLE CONTRACTORS, LLC, and 
BUILD IT, LLC, 

Defendants. 

CERTIRCATE Of SERVICE 

I, Jason E. Wingfield, certify that on June 3. 2020, I served a copy of Plaintiffs' 

Expert Report Disclosure by U.S. Mail to: 

Avrum Levicoff 
The Levicoff Law Finn, P.C. 
4 PPG Place 
Suite 200 
Pittsburgh, PA 15222 
Facsimile: (412} 434-5203 
Counsel for Defendants Brian Boal and 
Boal & Associates PC 

Raymond H. Yackel 
Law Office of Raymond H. Yackel 
162 Chancery Row 
Morgantown, WV 26505 
Facsimile: (3'U) 296-1524 
Counsel for Defendant David Anderson 
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J son E. Wingfield, E . . ar# 12582) 
· nola, Barnum, Bechtel. & Jecknn, LC. 

1714 Mileground 
Morgantown, West Virginia 26505 
(304) 291-6300 
iwingfield@gbbjlaw.com 
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IN THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA 

CHRISTOPHER CHAFIN, CHEAT LAKE 
URGENT CARE, PLLC, 

Plaintiffs, 

v. 

DAVID ANDERSON, BRIAN R. BOAL and 
BOAL & ASSOCIATES, P.C., GILLEN 
ENTERPRISES, LLC, AFFORDABLE 
CONTRACTORS, LLC, and BUILD IT, LLC 

Defendants. 

Civil Action No.: 16-C-547 

The Hon. Susan B. Tucker 

Jary Trial Demanded 

CERTIFICATE OF SERVICE 

I hereby certify that I have served a true and correct copy of the foregoing Motion to 

Strike Plain1iffs' Expert Disclosure upon the following counsel via email: 

James A. Gianola, Esquire 
jgianola@gbbjlaw.com 
John F. Gianola, Esquire 
john.gianola@gbbjlaw.com 
Jason Wingfield, Esquire 
jwingfie1d@gbbjlaw.com 
Gianola, Barnum, Bechtel, and Jecklin P.C. 
1714 Mileground Road 
Morgantown, WV 26505 

Counsel for Plaintiffs 

Date: July 13, 2020 

IL063873l.1 I 

Raymond H Yackel, Esquire 
raymondyackel(@aol.com 
Law Office of Raymond H. Yackel 
162 Chancery Row 
Morgantown, WV 26505 

The Levicoff Law Firm, P .C. 
4 PPG Place, Suite 200 
Pittsburgh, PA 15222 
412-434-5200-Phone 
4 12-434-5203 - Facsimile 

Counsel for Defendants, Brian R. Boal 
and Boal & Associates, PC 



. ',.., 

ADMINIS'IRATIVE ORDER 

SUPREME COURT OF APPEALS OF WFSr VIRGINIA 

RE: CHRISTOPHER CHAFIN V. DAVID ANDERSON. BRIAN R. BOAL, AND 
BOAL & ASSOCIATES, PC, MONONGALIA COUNTY CIRCUIT COURT 
CASE NO. 16-C-547 

- --- -- ---
The Honorable Susan B. Tucker, Judge of the Seventeenth Judicial Circuit, has 

advised the Chief Justice of the Supreme Court of Appeals that Plaintiff Clnistopher 
Chafin, by counsel James A Gianola and the law fian of Gianola, Bamum, Bechtel & 
JP.Ck:Jin, L.C., has filed a motion for her disqualification from the above-styled case. 
Judge Tucker has further advised that Defendants Brian R. Boal and Boal & Aaociates, 
PC, by counsel Avrum Levicoff and The Levico:ff Law Firm, P.C., filed a response in 
opposition thereto. Judge Tucker has reque.fflMi that Plaintiff's motion be denied. 

Upon review of said motion and the responses thereto, and in accordance with 
Tlial Comt Rule 17.0l(c), the Chief Justice has tfeterrained that Judge Tucker,s 
disqualification from presiding over the above-styled case is not wammted. · 

IT IS, ~ORB, ORDERED, that the motion for clisqualitication is denied, 
and that Judge Tucker be, and she ~y is, directed to cciutiou~ to preside ovez the 
above-styled case. 

IT IS FURTHER ORDERED, that the Circuit Clerk of Monongalia Coumy record 
this Order in the Office of said Clerk and provide copies of tlie same to all parties of 
record or their counseL - - -- -

ENTERED: OCTOBER 11, 2017 
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