


























































































































to include in a class trial and the absence of any consideration or discussion of how remaining
issues would be handled outside of the class. Other viable management options exist if the class
members were to bring claims individually, including consolidation, bellwether trials and other
techniques common for mass torts. See, e.g., Naparala v. Pella Corporation, 2016 WL 3125473,
at *14 (D.S.C. June 3, 2016) (discussing management tools as potential alternatives to class
certification).! By failing to consider these options and compare them to class certification, the
circuit court committed clear legal error.

The circuit court cites to the relatively low value of potential individual claims as a
“compelling” rationale for preferring the class device. While such claims may be a factor in
weighing class certification, a court must still perform a rigorous superiority analysis under the
specific circumstances presented in this case. See, e.g., Naparala, 2016 WL 3125473, at *14
(distinguishing Good and stating that “this incentive problem is not solved by issue certification
where the remaining individualized issues will also require significant resources . . . [E]ven ifit is
true that the defect issue makes this litigation prohibitively expensive for many class members,
that fact alone is insufficient to justify class certification.”); In re Asacol, 907 F.3d at 56 (noting
that Rule 23 serves as an important tool to address the problem of conduct that inflicts small
amount of damage on large numbers of people, “[b]ut that fact grants us no license to create a Rule
23(b)(3) class in every negative value case by either altering or reallocating substantive claims or
departing from the rules of evidence”).

G. The circuit court committed a clear error of law by defining a class that is
inconsistent with the court’s justification for the class and not ascertainable.

14 Referral to the West Virginia Mass Litigation Panel is also an option if class is not certified and a significant number
of individual plaintiffs decide to bring their own claims; the Mass Litigation Panel has a long history of managing
broad and complex mass tort actions effectively and efficiently (including the state filed cases arising after the January
2014 Freedom Chemical Spill). = Mass Litigation Panel website, Water Contamination Litigation,
hitp://www.courtswv.gov/lower-courts/mlp/water-contamination.html.
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“It is imperative that the class be identified with sufficient specificity so that it is
administratively feasible for the court to ascertain whether a particular individual is a member.”
Syl. Pt. 3, State ex rel. Metro. Life Ins. Co. v. Starcher, 196 W. Va. 519, 474 S.E.2d 186 (1996);
see Louis J. Palmer, Jr., & Robin Jean Davis, Litigation Handbook on West Virginia Rules of Civil
Procedure at 617-18 (5th ed. 2017) (“WV Litigation Handbook”™) (“Before a court may certify a
class pursuant to Rule 23, the class definition must be sufficiently definite so that it is
administratively feasible for the court to determine whether a particular individual is a member of
the proposed class.”). The ascertainability inquiry is two-fold, requiring a showing that: (1) the
class is defined with “reference to objective criteria;” and (2) there is a reliable and
administratively feasible mechanism for determining whether putative class members fall within
the class definition. See EQT Production Co. v. Adair, 764 F.3d 347, 358 (4th Cir. 2014). The
circuit court committed clear legal error by failing to define an ascertainable class,

The initial flaw with the circuit court’s class definition is that it covers a broader group of
class members than the class described by the court in its evaluation of ascertainability
requirements. The circuit court stated that “Plaintiffs have requested that the Court certify a Class
of WVAW customers objectively defined as located within the geographical boundaries of the
WVAW service area served by the 36-inch water main that broke.” App. at 8; Conclusions of Law
910 (emphasis added). Then, in support of its ascertainability finding, the court states that WV
American can “identify the addresses of its own customers within objective boundaries so that
notice can be readily provided to the Class.” Jd. By contrast, the actual class definition specified
by the court goes beyond just WVAW customers: “The Class is defined as all WVAW customers,

residents and businesses located within the boundaries of the service area served by the 36-inch
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water main that broke.” App. at 10; Conclusions of Law §14. This disconnect in the circuit court’s
evaluation demonstrates the absence of a thorough analysis fatal to the certified class.

First, the circuit court does not make a determination that non-customer “residents and
businesses” are ascertainable under the applicable standards. Ascertainability applies across the
class, and failure to identify a segment of that class, even if other segments are properly identified,
is fatal to certification. See EQT Production, 764 F.3d at 359 (vacating lower court’s grant of
certification where, although some members would be “easy to identify,” determining others
would require a “complicated and individualized process™).

Second, the circuit court and Plaintiffs fail to provide any explanation of an
administratively feasible way to identify and provide notice to the amorphous group of non-
customers included in the final class definition. While the court suggested that WV American’s
customers could be noticed through WV American’s business records, it provided no explanation
of an administratively feasible way to identify these *“other households and businesses,” who
would not be included in any WV American records. The identification problem is further
complicated by the passage of time, as any information regarding identification of prior renters
becomes less reliable more than five years after the events. Ready identification of class members
for purposes of protecting their rights to due process through notice and participation is a core
principle of class action litigation. See Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 811-12
(1985) (finding that Due Process requires that absent class members receive notice of litigation
and the opportunity to participate in or opt out of litigation). The court erred by certifying a class
without an administratively feasible way to determine “the nature of the proposed classes who may

be bound by a potential merits ruling.” EQT Production, 764 F.3d at 358.

38



The “water service boundary map” prepared by Plaintiffs’ expert Lorenz does not provide
a reliable method for identifying impacted individuals, Lorenz described his review as looking
only at potential impacts on overall pressure zones, not at whether individual customer locations
within those zones were actually impacted. He never stated that he could, or was even trying to,
connect his boundaries to those areas directly served “by the 36-inch water main that broke” as
referenced in the class definition adopted by the circuit court. These concessions contradict the
circuit court’s reliance on Lorenz’s map as an “objective demonstration” regarding the class
definition that is required to certify a class. See EQT Production, 764 F.3d at 358.

H. If the circuit court’s order is not reversed, this Court should remand with
instructions for detailed findings.

The circuit court committed clear legal error and this Court may reverse and vacate the
class certification order without need for additional review by the circuit court. However, if this
Court does not finally reverse the circuit court’s order, it should, at a minimum, remand the case
to the circuit court with instructions to perform the thorough analysis required by Rezulin, Gaujot
and Swope, and support its holdings with detailed findings. As Justice Armstead stated in Swope,
835 S.E.2d at 122 (citing West Virginia Litigation Handbook, § 23, at 617-18):

An order that certifies a class action must define the class and class claims, issues,
or defenses. Specifically, the text of the order or an incorporated opinion must
include (1) a readily discemible, clear, and precise statement of the parameters
defining the class or classes to be certified, and (2) a readily discernible, clear, and
complete list of the claims, issues or defenses to be treated on a class basis. Clearly
delineating the contours of the class along with the issues, claims, and defenses to
be given class treatment serves several important purposes, such as providing the
parties with clarity and assisting class members in understanding their rights and
making informed opt-out decisions.

The circuit court’s order fails to satisfy these requirements. For example, the circuit court
devoted just one paragraph to its commonality evaluation under Rule 23(a)(2) without even

mentioning this Court’s recent decision in Gayjot. In direct contradiction to the guidance in
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Gaujot, the circuit court made no detailed evaluation of the underlying statutes and regulations to
determine the elements of liability and no review of the related merits issues regarding the
assessment of individual impacts to class members. The court’s revi;ew of other requirements,
including typicality, predominance, superiority, and ascertainability is similarly general and fails
to address facts and legal precedents presented by WV American.

In addition, the circuit court’s order provides only a cursory description of its application
of West Virginia Rule 23(c)(4) to certify an “issues” class. The circuit court did not clearly define
the standard it was applying, or the “issues” that it was considering, in assessing whether the issues
class satisfied Rule 23(a) and (b) requirements. The court also failed to address how it would
manage future phases of the litigation and ensure protection of the rights of class members and
WV American. These failures are sufficient to support a full reversal of the circuit court’s order,
but at a minimum the order, if not reversed entirely, should be remanded with instructions to the
circuit court to carefully consider these issues and to address them in a rigorous way in the order.

V1. CONCLUSION
The circuit court exceeded its legitimate powers and committed clear errors of law in the

July 14, 2020, Order by granting certification of an issues class under Rule 23(c)(4) that does not
satisfy the requirements of Rule 23(a) and (b)(3) under West Virginia law as applied by this Court.
Accordingly, WV American requests that this Court issue a rule to show cause why a Writ of
Prohibition should not be issued and expeditiously order an automatic stay pursuant to Rule 16 of
the West Virginia Rules of Appellate Procedure. After an opportunity respond and for oral
argument, a Writ should be issued prohibiting the Honorable Carrie L. Webster, Judge of the
Circuit Court of Kanawha County, from conducting any further proceedings in this class action
and the July 14, 2020 Order granting the Plaintiffs Motion for Class Certification should be

vacated.
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