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RESPONDENT’S BRIEF

NOW COMES Respondent, United Hospital Center, Inc. (“UHC”), by counsel,
James W. Thomas and Neil C. Brown of Jackson Kelly, PLLC, who submit this Respondent’s Brief

pursuant to Rule 10(d) of the W. Va. R. App. P. and the Scheduling Order issued by the Court.

STATEMENT OF THE CASE

This matter involves the appeal of an administrative decision issued by Respondent
West Virginia Health Care Authority (Authority™), which conferred Certificate of Need (“CON”)
approval for UHC to expand its existing home health service line into Preston County, West
Virginia (the “Project).! I.A. at pp. 820-65.
| The West Virginia CON program exists by virtue of W. Va. Code § 16-2D-1, et
seé., and jurisdiction over this program is vested in the Authority. See W. Va. Code § 16-2D-
3(a;)(1). The statutorily-enumerated purposes of the CON program are to ensure that needed health
services are made available to West Virginians, while also protecting against the unnecessary and
costly duplication of certain services. W. Va. Code §§ 16-2D-1(1)-(2). To this end, the CON
program requires that certain “proposed health service[s],” as detailed by W. Va. Code § 16-2D-
8, must be reviewed and approved by the Authority prior to their offering or development. W. Va.
Co%de § 16-2D-8. UHC’s Project constituted a reviewable “prdposed health service” under the
CQN law because it involved the expansion of the service area of a home health agency pursuant
to \I?V Va. Code § 16-2D-8(a)(11). Id. Accordingly, the Authority had jurisdiction to grant CON
apﬁroval for the Project.

UHC is a 292 bed, non-profit, acute care hospital located in Bridgeport, West

! Citations “J.A. at p. __” refer to the Joint Appendix agreed upon by the parties to this appeal.

1
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Virginia, and is one of 12 West Virginia hoSpitals which comprise the West Virginia United Health
Sys:tem, Inc. (“WVUHS”), a non-profit regional health system.? Id. at p. 31. UHC provides a broad
ran;ge of inpatient and outpatient hospital and health-related services to the residents of Harrison
County and the surrounding area, including home health services. /d. at p. 31. At the time UHC’s
instant CON application (CON File No. 17-6-11131-Z) was filed with the Authority, UHC was
approved to provide home health services to the residents of Barbour, Doddridge, Harrison, Lewis,
Mai"ion, Taylor, and Upshur Counties. Id. at p. 31. The Project proposed to extend UHC’s full
range of home health care services to Preston County residents, including skilled nursiné, home
heeiith aides, medical social services, speech therapy, occupational therapy, and physical therapy.
Id. at pp- 32, 278. In addition to serving the unmet needs of Preston County, the Project sought to
decrease re-hospitalization rates for patients receiving care from WVUHS facilities by seamlessly
offering post-acute home health from the same non-profit health system, utilizing an identical
health care record. See id. at p. 281.

v UHC’s CON application was reviewed by the Authority and determined to be
coriiplete on July 18, 2017. See J.A. at p. 1. A public administrative hearing was requested upon
the:'Project by Preston Memorial Homecare, LL.C (“PMH”) and Tender Loving Care Health Care
Ser;Vices of West Virginia, LLC d/b/a Amedisys Home Health Care (“Amedisys” and together with
PMH, “Petitioners”), which was convened at the Authority’s offices on December 7, 2017. See id.
at pp. 593-819. Both UHC and Petitioners were present and were afforded an opportunity to offer
testimony, to introduce documentary evidence, and to otherwise be heard. Id. The Authority issued
its i)ecision approving the Project (hereafter the “CON Decision”) on February 15, 2018. Id. at pp.

820-65.

2 When UHC’s instant CON application was filed with the Authority, UHC was one of eight WVUHS
member hospitals.
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On February 28, 2018, Petitioners appealed this approval to the statutorily-
designated appeal agency for CON purposes, the Office of Judges (“O0J”). Id. at pp. 887-96. After
the filing briefs, the parties argued the appeal to the OOJ at a hearing conducted on May 15, 2018.
See id. at pp. 866-86. On June 28, 2018, the OOJ issued its Decision (the “OO0J Decision”),
afﬁ:rming the Authority’s CON Decision to approve UHC’s proposed expansion of home health
services into Preston County. Id. at pp. 837-96.

‘ On July 24, 2018, Petitioners filed a Petition for Appeal to the Circuit Court of
Karilawha County, challenging the OOJ Decision. See id. at p. 897. Petitioners and Respondents
fullgy briefed the issues to the Circuit Court during the fall of 2018. Id. On May 20, 2020, the Hon.
Carrie L. Webster issued a Final Order Denying Appeal And Affirming the Decision of the Office
of Judges (hereafter the “Circuit Court Order”), which denied Petitioners’ appeal and upheld the
Authority’s CON Decision (as well as the OOJ’s affirmance thereof). See id. at pp. 897-907.

On June 22, 2020, Petitioners filed a Notice of Appeal to this Court in opposition
of tile Circuit Court Order. The Court issued a Scheduling Order on July 20, 2020, setting forth a
surr;imary of deadlines. Petitioners timely filed their Brief on September 21, 2020. Petitioners also
ﬁlejd a Joint Appendix on that date, which was agreed upon by the parties to this appeal.

| On September 24, 2020 both UHC and Petitioners filed separate Motions to
C01i1solidate the instant appeal (Appeal No. 20-0401) with a substantially similar appeal currently
peniding before this Court (Appeal No. 20-0308).> See, Amedisys West Virginia, L.L.C. dba
Am%edisys Home Health of West Virginia, et al. v. Personal Touch Home Care of W.Va. Inc, et al.,
ana!’ the West Virginia Health care Authority, Appeal No. 20-0308 (Sep. 24, 2020). Both Motions

to Consolidate remain under consideration by this Court.

3 Both the instant appeal (Appeal No. 20-0401) and the pending appeal (Appeal No. 20-0308) involve
similar factual patterns, the same determinative question of law, and nearly identical assignments of error.

3
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SUMMARY OF ARGUMENT

Petitioners, both for-profit West Virginia subsidiaries of national home health
chains, present only one issue in their brief — that a Certificate of Need (“CON”) applicant must
invariably demonstrate an unmet need of at least 229 projected home health recipients in every
horpe health CON application before the applicant can successfully demonstrate need under the
me"thodology contained at Article V (the “Need Methodology”) of the State Health Plan’s
Sta}ndards for Home Health Services (the “SHP Standards”). See, e.g., Petitioners’ Brief at p. 8
(se&ing forth one single question presented). Thus, Petitioners argue that UHC’s projection of an
unmet need of 44 home health recipients for Preston County falls short of this alleged
“re?quirement.” Id. atpp. 8, 31-32.

In considering the argument of Petitioners, this Court must have a clear
understanding of three important points.

First, unlike what is repeated throughout Petitioners’ Brief, the CON law is not
sirﬂply about the elimination of potentially duplicative services. See, e.g., id. at pp. 3, 26, and 32.
The law envisions a balancing test in which duplicative services are but one of many considerations
that the Authority must weigh. While avoiding so-called “duplicative” services is a goal near and
dea;r to the hearts of Petitioners (since it has the effect of shutting out their potential competitors),
theiAuthority is also charged by the Legislature with considering other factors such as cost, quality,
and access. For example, the law’s legislative findings discuss how the Authority must ensure that
“aﬁpropriate and needed health care services are made available for persons in the area to be
ser?\;ed.” W. Va. Code § 16-2D-1(2). The statutory factors themselves are not always in sync, e.g.,
fewer services may meén lower costs, but it may also mean reduced access to needed care by the

State’s residents. The tunnel vision urged by Petitioners’ Brief upon this Court to simply reduce
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duplication at all costs injudiciously and unfairly undermines the Authority’s legal responsibilities
under the CON law.

Second, the clear implication of Petitioners’ Brief is that the Authority has
stubbornly, arbitrarily, and willfully disregarded its statutory duties for over two decades, leading
to gproliferation of home health agencies in West Virginia. See, e.g., Petitioners’ Brief at pp. 4,
16, 31. Nothing could be further from the truth. The only thing that the Authority has disregarded
in the SHP Standards is a final step calculation under the Need methodology that, by its clear and
unémbiguous wording, does not even apply to an applicant like UHC. It is a final step calculation
that was added to the Need Methodology in the SHP Standards solely to provide a temporary (12
month) respite from additional competitors for newly-approved home health providers. This final
step calculation was never intended to perpetually shield agencies like Petitioners (which have
beép profitably entrenched in the service area and the State for many years) from competition.
Mo;reover, the administrative record is devoid of any evidence of a proliferation of home health
ageincies in this State, as Petitioners presented no such evidence at the administrative hearing.

Third, and perhaps most fundamentally, Petitioners’ argument has been repeatedly
and emphatically rejected by the Authority for over 20 years, and has also been rejected by two
recent Circuit Court of Kanawha County decisions. This consistent approach over time has not
resulted in the “parade of horribles” that Petitioners would have this Court believe will befall the
We::‘st Virginia home health industry. There is not an unnecessary duplication of home health
age:?ncies in West Virginia; in fact, today there are significantly féwer agencies in West Virginia
thah in 1995 (around the time the SHP Standards were first promulgated by the Authority). The
record contains no evidence that quality of care has deteriorated. The home health industry is not

beset with bankruptcies or other financial disasters. To the contrary, Petitioners’ have been
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comfortably profitable for years. See J.A. at pp. 313-19, 333-41, 359-64, 375-77, 385-419. In short,
the :Authority has performed its job well and the SHP Standards have worked. With the usage of
home health services projected to increase coincident with the growth of the State’s elderly
population over time, there is no reason for this Court to reverse the Authority’s longstanding,
rational, and successful interpretation of the SHP Standards.

So, while Petitioners may cloak themselves with righteous indignation over the
Authority’s administration of the CON law, their argument is nothing more than a thinly-veiled
attempt to distort that law to protect market share and selfishly deny the provision of needed home

health services to Preston County residents. Petitioners’ appeal is therefore without merit, and must

fail.

STATEMENT REGARDING ORAL ARGUMENT AND DECISION

UHC asserts that this case meets the criteria for Rule 20(a) oral argument pursuant to
the West Virginia Rules of Appellate Procedure. W. Va. R. App. P. 20(a). This case involves a matter
of ﬁrst impression before this Court, and oral argument would be appropriate and beneficial to fully
address the issues presented herein.

ARGUMENT

I The standard of review for interpretation of the SHP Standards requires that
substantial deference be accorded to the Authority’s CON Decision.

The standard of review for an administrative appeal taken under the CON program
is set forth at W. Va. Code § 29A-5-4. See W. Va. Code § 16-2D-10; St. Mary's Hosp. v. State
Health Planning & Dev. Agency, 178 W. Va. 792, 364 S.E.2d 805 (1987). W. Va. Code § 29A-5-

4 provides in relevant part the following:

(2) The court may affirm the order or decision of the agency or
remand the case for further proceedings. It shall reverse, vacate or
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modify the order or decision of the agency if the substantial rights
of the petitioner or petitioners have been prejudiced because the
administrative findings, inferences, conclusions, decision or order
are:

(1) In violation of constitutional or statutory provisions;
or

(2)  In excess of the statutory authority or jurisdiction of
the agency; or

3) Made upon lawful procedures; or

(4)  Affected by other error of law; or

(5)  Clearly wrong in view of the reliable, probative and
substantial evidence on the whole record; or

(6)  Arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion.

W.;Va. Code § 29A-5-4(g).

While the review of an administrative appeal under W. Va. Code § 29A-5-4(g) is
cor:lsidered de novo, it has also been held that this review is limited to a determination of whether
thei agency’s decision was based on a consideration of relevant factors, and whether there has been
a clear error of judgment. See Princeton Cmty. Hosp. v. State Health Planning, 174 W. Va. 558,
328 S.E.2d 164 (1985). In discussing the deference to be accorded to a predecessor agency of the
Auzthority under the CON program,* the Supreme Court of Appeals has stated that a determination
of matters within that agency’s area of expertise is entitled to substantial weight. Princefton, 328
S.E.2d at 171. Citing the case of Ethyl Corporation v. EPA, 541 F.2d 1 (D.C. Cir. 1979), cert.
denied, 426 U.S. 941, 96 S.Ct. 2663, 49 L.Ed.2d 394 (1976), the Court further stated:

But that function must be performed with conscientious awareness
of its limited nature. The enforced education into the intricacies of
the problem before the agency is not designed to enable the court to
become a superagency that can supplant the agency’s expert
decision-maker. To the contrary, the court must give due deference
to the agency’s ability to rely on its own developed expertise. The
i immersion in the evidence is designed solely to enable the court to
K determine whether the agency decision was rational and based on
consideration of the relevant factors.

Princeton, 328 S.E.2d at p. 171.

4 The CON program was formerly administered by the State Health Planning and Development Agency
(“SHPDA”) until 1983.
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More recently, the Supreme Court of Appeals has clarified that judicial review of
an agency’s decision-making authority involves two (2) separate but interrelated questions, the
second of which furnishes an occasion for agency deference. On appeal, the court first must ask
whether the Legislature has directly spoken to the precise question at issue. See Chevron, U.S.A.,
Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 104 S. Ct. 2778, 81 L. Ed. 2d 694 (1984); see
alsoj Appalachian Power Co. v. State Tax Dep't of W. Virginia, 195 W. Va. 573, 466 S.E.2d 424
(19:95); see also W. Virginia Health Care Cost Review Auth. v. Boone Mem'l Hosp., 196 W. Va.
326:? 472 S.E.2d 411 (1996). If the intention of the Legislature is clear, that is the end of the matter,
and the agency’s position must be upheld if it conforms to the Legislature’s expressed intent. No
deference is due an agency’s actions at this stage.

However, if legislative intent is not clear, a reviewing court may not simply impose
its own construction in its review of a statute, legislative rule, or other rule carrying the force of
law. See Appalachian, 466 S.E.2d at 433; Boone, 472 S.E.2d at 421-22; see also W. Virginia
Co;l1sol. Pub. Ret. Bd. v. Wood, 233 W. Va. 222, 232, 757 S.E.2d 752, 762 (2014) (citing United
States v. Mead Corp., 533 U.S. 218, 226-227, 121 S. Ct. 2164, 2171, 150 L. Ed. 2d 292 (2001)).
Ratiler, if a statute, legislative rule, or rule carrying the force of law is silent or ambiguous with
respect to the specific issue, the question for the reviewing court is whether the agency’s answer
is bjased upon a permissiBle construction of the applicable legal authority. See Appalachian, 466
S.E.2d at 433; Boone, 472 S.E.2d at 421-22; see also Wood, 757 S.E.2d at 762 (2014) (citing Mead,
533 U.S. at 226-227). If it is, then the interpretation of the statute, legislative rule, or rule carrying
the force of law by the agency charged with its administration is given great deference and weight.
See Appalachian, 466 S.E.2d at 433; Boone, 472 S.E.2d at 421-22; see also Wood, 757 S.E.2d at

762 (2014) (citing Mead, 533 U.S. at 226-227).
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As a preliminary matter central to the instant appeal, one must consider a
ﬁmi&amental question — what are the SHP Standards? It is perhaps easier to state what they are not.
Th(%y are not statutory enactments. They also do not constitute legislative rules in the formal sense,
bec%ause they were not promulgated by the Authority and subsequently approved by the Legislature
in accordance with the rulemaking requirements of the West Virginia Administrative Procedures
Act, W. Va. Code § 29A-3-1 et seq. Rather, the SHP Standards are a document authored by the
Aufhority based upon input from consumers, businesses, providers, payers, and other State
agencies, and ultimately submitted to the Governor for final approval. The statute which currently
outjlines this process under the CON law is W. Va. Code § 16-2D-6. Once promulgated, the
Au:thority utilizes the SHP Standards to adjudicate CON applications. An application cannot be
appiroved unless it has been found to be both needed and consistent with the State Health Plan. See
W.;Va. Code §16-2D-12(a).

‘ Given the unique nature of the SHP Standards, what legal significance do they

|
ha\ée‘? Clearly, the Legislature intended to delegate power to the Authority to make and administer

theiSHP Standards. In fact — as Petitioners’ acknowledge — the Legislature not only delegated such
|

authority, but went a step further by affirmatively adopting the SHP Standards for CON in 2016,

giv;ing them “full force and effect,” so long as they were active before July 1, 2016.5 See W. Va.

Coéie § 16-2D-6(g); see Petitioners’ Brief at p. 22. The SHP Standards here were approved by the

> The Legislature first added this language in 2006. See W. Va. Code § 16-2D-5(1)(4) (repealed 2016)
(emphasis added); see also 2006 West Virginia Laws Ch. 101 (S.B. 773). This addition was made
immediately after a 2005 decision by the Supreme Court of Appeals of West Virginia which determined
that a specific CON Standard was not endorsed by the Legislature, noting that the CON Standards “exist
by virtue of executive department action alone.” See Fairmont General v. United Hosp. Ctr. Inc., 218 W.
Va. 360, 377, 624 S.E.2d 797, 814 n. 8 (W. Va. 2005). Since Fairmont was decided before the Legislature
affirmatively adopted the CON Standards and specifically exempted them from the notice-and-comment
process, Fairmont’s determination regarding deference due to the Authority is not instructive in the instant
matter.
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Governor in 1996, and were in existence for almost 20 years prior to July 1, 2016. Moreover, the
Leéislature specifically stated in W. Va. Code § 16-2D-6(g) that any CON Standard adopted after
Julﬁz 1, 2016, is exempted from traditional notice-and-comment rulemaking,® further evidencing
theg fact that the Legislature intends the CON Standards to carry the force of law notwithstanding
theg fact that they are not legislative rules.

How then do the SHP Standards fit into the standard for review of an administrative
dec%ision, and does Chevron even apply? Even though the SHP Standards were not written by the
Legislature, the answer is “yes.” In the case of United States vs. Mead, cited above, the United
States Supreme Court held that an agency-created rule may still be qualified for Chevron deference
even though the rule was adopted without traditional notice-and-comment procedure. Mead, 533
U.S. at 226-227. Specifically, the Court held the following:

We hold that administrative implementation of a particular statutory

provision qualifies for Chevron deference when it appears that

Congress delegated authority to the agency generally to make

rules carrying the force of law, and that the agency interpretation

claiming deference was promulgated in the exercise of that

authority. Delegation of such authority may be shown in a variety

of ways, as by an agency's power to engage in adjudication or notice-

and-comment rulemaking, or by some other indication of a

comparable congressional intent.

Mead, 533 U.S. at 226-227 (emphasis added); see also Wood, 757 S.E.2d at 762 n.9.
In both W. Va. Code § 16-2D-6(g) and W. Va. Code § 16-2D-12(a), the Legislature

unailmbiguously demonstrated an indication of intent to delegate authority vis-a-vis the

adr’ninistration and enforcement of the SHP Standards to the Authority by overt statutory reference.

8 Instead, the CON Standards are subject to the approval procedure outlined in W. Va. Code §16-2D-6. See
W. Va. Code §16-2D-6(g) (“The certificate of need standards . . . are not subject to article three, chapter
twenty-nine-a of this code. The authority shall follow the provisions set forth in this section for giving

notice to the public of its actions, holding hearings, or receiving comments on the certificate of need
standards.”).
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Mead, 533 U.S. at 226-227; see also Wood, 757 S.E.2d at 762 n.9. Since the Legislature has

explicitly vested the SHP Standards with the “full force and effect” of law, any “permissible”

int%rpretation of the SHP Standards is entitled to the great deference and weight specified in
|

Chévron, Appalachian, and Boone. See Mead, 533 U.S. at 226-227; see also Wood, 757 S.E.2d at

76é n.9.; contra Petitioners’ Brief at pp. 2 (Assignment of Error No. 5); 20-23.

: Here, the plain language used in the Need Methodology of the SHP Standards is
clear and unambiguous. The final calculation contained in the Need Methodology calling for an
unmet need equal to or greater than 229 patients (as alleged by Petitioners) does not even apply to
UHC’s Project. Under the first prong of the Chevron analysis, if the intent of the SHP Standards
is clear, that is the end of the matter.

Even if one were to assume, arguendo, that the Need Methodology in the SHP
Standards is ambiguous with respect to the specific issue presented by Petitioners, the question
unc?ler the second prong of Chevron becomes whether the Authority’s interpretation is based upon
a p:ermissible construction of those SHP Standards. See Appalachian, 466 S.E.2d at 433 (citing
Chéevron, 467 U.S. at 837); see Boone, 472 S.E.2d at 421-22; see Wood, 757 S.E.2d at 762 n.9 (W.
Va}. 2014) (citing Mead, 533 U.S. at 226-27); see also Princeton, 328 S.E.2d at 171. If it is, then
sucih interpretation by the agency charged with its administration must be given great deference
and Weight by a reviewing court. See Appalachian, 466 S.E.2d at 433 (citing Chevron, 467 U.S.
at $37); see Boone, 472 S.E.2d at 421-22; see Wood, 757 S.E.2d at 762 n.9 (W. Va. 2014) (citing
Mef&d, 533 U.S. at 226-27); see also Princeton, 328 S.E.2d at 171. This is especially true here,
whiére the agency is interpreting its own work product — the SHP Standards. See Cookman Realty

Grp., Inc. v. Taylor, 211 W. Va. 407, 411-12, 566 S.E.2d 294, 298-99 (2002). As discussed in

further detail below, the Authority’s consistent interpretation of the SHP Standards is and has been
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eminently reasonable, and hence, permissible.

IL

cloéer reading of these Assignments of Error reveals that there is only one overarching,
detérrninative issue in this matter. See, e.g., Petitioners’ Brief at pp. 1-2 (Assignments of Error
Nos. 1-5); see also Petitioner’s Brief at p. 8 (setting forth one single question presented).
Sp%ciﬁcally, the crux of the issue in this case is whether the demonstration of an unmet need of 44
pat?ents in Preston County was sufficient under the Need Methodology of the SHP Standards for
appéroval of the UHC Project, or whether UHC’s Project shoﬁld only have been approved upon a

shoiwing that the unmet need was at least 229 patients. See, e.g., Petitioners’ Brief at pp. 1-2

The Authority’s conclusion that UHC satisfied the requirements of the Need
Methodology under the SHP Standards was based upon the plain language of
those Standards, and was a permissible construction of the Standards entitled

to substantial deference and weight.

While there technically five Assignments of Error set forth in Petitioners’ Brief, a

(As;signments of Error 1-5), 3-34. The Authority answered the question this way:

J A at pp. 836-37. To evaluate the correctness of the Authority’s Decision, it is necessary to review

After careful review and consideration of the arguments of both
parties, the Authority finds that UHC has complied with the Need
Methodology set forth in the Home Health Standards, and has
established the need for its proposed expansion into Preston County.
It is the Authority, and not the Applicant, who actually performs the
calculations under the Need Methodology for home health services.
At the time the UHC application was prepared and filed, the
Authority provided UHC with a calculation under the Need
Methodology based upon the Authority's most recent home health
survey, which was the 2014 Annual Home Health Survey. Pursuant
to the Authority's calculations, an unmet need of 44 unduplicated
patients exists in Preston County, and that is a sufficient showing of
need for UHC's project.

the:pertinent provisions of the Need Methodology.

Project. See id. at pp. 465-69. This Need Methodology is determined on a county-by-county basis
l
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by comparing county and State home health utilization data. The Need Methodology specifically
projvides:

Need calculations based on 1995 data have been completed by

HCCRA using the following methodology ... These calculations

performed by the HCCRA shall be used to determine unmet need;

this is the only demonstration of need that the HCCRA shall

consider. They shall remain in effect until updated by the HCCRA.

Id. i;at p. 467. The Need Methodology then describes four separate calculations, each of which is
surﬁmarized below.

“Step 1” compares the home health utilization rate for the entire State to the county
of the proposed service. If the use rate for a county exceeds the statewide use rate, no need exists
in the county, and the CON énalysis ends there. According to 2014 data,® the use rate for home
health services within the State of West Virginia was 25 per 1,000 residents. Id. at p. 45. In contrast,
the%home health use rate for Preston County was lower, at 23.7 per 1,000 residents. Id. at p. 45.
Thlils, Step 1 revealed that fewer Preston County residents received home health services than the
rest of the State as a whole. This disparity alone evidenced an access to care issue requiring
attention in Preston County.

“Step 2” determines the total of potential home health recipients in Preston County

neejded to reach the State utilization level. Preston County’s 2014 population was 35,054. Id. at p.

45.5,,In order to equal the West Virginia use rate for home health services, approximately 876

residents were calculated to need home health services within Preston County based upon the FY

|
2014 data. Id. at p. 45.

i
T

“Step 3” determines the actual number of residents who received home health care

" The acronym “HCCRA” stands for the Health Care Cost Review Authority, the predecessor agency of the
Health Care Authority.

8 This was the most recently available data at the time the UHC application was filed.
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in Preston County below the State utilization level. Data éulled from the Authority’s 2014 survey
indicated that only 832 Preston County residents received home health services. Id. at p. 45. So
even though 876 residents of Preston County were calculated to need home health services, only
832?1 received such services. As a result, the unmet need for Preston County was determined by the
Au;thority to be 44 residents. Id. at p. 45. It was on this finding that the Authority approved the
UHE application.

| “Step 4” is used to determine the “threshold (adjustment factor).” Id. at p. 468.
However, the plain language used in Step 4 says that this calculation is performed only if there
areagencies in the proposed county which received CON approval in the previous 12 months.
Id. (emphasis added). If there are, a final calculation and need threshold is temporarily set to at
least 229 projected home health recipients to give the new agency a temporary “head start” in
seriving the local population. This “head start” purpose is confirmed by the plain language of the
SHP Standards, which state that the threshold/adjustment is to “allow for the development of
agti,ncies approved for CON in the previous 12 months.” Id. at p. 466; SHP Standards at V(A).
Aﬁgr the elapse of 12 months, however, this temporary threshold/adjustment of 229 no longer
ap};:lies. Since there were no CON approvals in Preston County within the 12 months prior to the
UﬁC application, the Authority reasoned that the Step 4 was irrelevant to the UHC project.® See
id. at p. 45.

| Accordingly, an unmet need of 44 unduplicated home health patients in Preston
Coﬁnty was deemed sufficient to justify a finding of need under the SHP Standards.

A. The plain language of the Need Methodology under the SHP Standards
unambiguously states that Step 4 does not apply to the UHC Project.

°1t is critical to note that even Petitioners’ expert witness, Gregory Gibbs, testified that Step 4 does not
apply to UHC’s application. See J.A. at pp. 767-68. Despite Mr. Gibbs’ testimony that Step 4 does not apply
to the UHC project, Petitioners erroneously rely on the “Conclusion” located at the end of Step 4. See id. at
pp. 770-71.
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Petitioners erroneously assert that every home health CON applicant must present
an 1iinmet need of at least 229 projected patients to earn approval. See, e.g., Petitioners’ Brief at pp.
1-2%.(Assignments of Error Nos. 1-5), 10-33. This argument stems from Petitioners’ misreading of
thegj Need Methodology under the SHP Standards. As noted above, the Need Methodology
progresses from Step 1 through Step 3, ultimately resulting in a value which reflects the actual
nurﬁber of patients in need of home health care (i.e. the unmet need). Petitioners elect to ignore
this unmet need, and instead re-focus upon the “Conclusion” that appears at the end of Step 4. See,
e.g!, id. at pp. 1-2 (Assignment of Error No. 3); 14-16. This “Conclusion” reads as follows:

If the threshold is at least 229 projected home health recipients, an
unmet need exists.

J.A. at p. 469 (emphasis added). Petitioners argue that this “Conclusion” applies to every CON
application, and not just to those invoking Step 4 when another home health agency has been
app'roved in the last 12 months. See, e.g., Petitioners’ Brief at pp. 1-2 (Assignment of Error No.
3); 14-16.

The plain language of Step 4 contradicts Petitioners’ interpretation, however. The title of
Stei) 4 is “CALCULATION OF THE THRESHOLD (ADJUSTMENT FACTOR).” J.A. at p. 468
(erréﬁahasis added). As noted above, Step 4 provides specifically as follows:

This calculation is done only if there are agencies in the proposed
county which received CON approval in the previous 12 months.

Seei id. at 468. In the case of UHC’s Project, there were no new agencies approved in the last 12
mo?ths, and therefore Step 4 unambiguously did not apply.

| Moreover, the “Conclusion” which Petitioners attempt to impose upon all
applicants (and not just those in counties with new agencies) references only what the “threshold”

calculation is. Id. at p. 468 (emphasis added). Hence, the “Conclusion” is inextricably linked to
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only what is calculated in Step 4. Id. To be sure, the word “threshold” does not even appear in
Steps 1 through 3. The “CALCULATION OF THE THRESHOLD (ADJUSTMENT FACTOR)”

is the actual title of Step 4. While Petitioners argue that a threshold of 229 applies in all cases, the

plain language of the Need Methodology states just the opposite. The “Conclusion” about the
“threshold” calculated under Step 4 likewise has no relevance to Steps 1 through 3. See id. at pp.

467-69.
l

The Authority’s CON Decision relied on the plain text and purpose of the SHP

Sta#ldards to reject Petitioners’ irrational interpretation of the Need Methodology, stating:

Standards shows that the Petitioners' interpretation must fail. First,
the "Conclusion" language that the Petitioners rely upon clearly uses
the word "threshold." See Home Health Standards Article V(C), at
! p. 7. The word "threshold" appears in the SHP Standards when the
| SHP Standards reference a need to support the development of new
| CON applicants approved within the previous 12 months, a matter
exclusively addressed by Step 4. See, Home Health Standards
Article V(A) at p. 5, V(C) at p. 6, V(C) at p. 7. This occurrence is
not a coincidence, as the only rational utility for the "threshold"
adjustment 0f 229 is to augment the determination of need from Step
3 in order to more fairly reflect the patient load of a new home health
provider. Thus, the use of the word "threshold" in the "Conclusion"
inseparably ties the "Conclusion" language to Step 4. Since it is
uncontested that no CON applications have been approved within
the previous twelve months in Preston County, Step 4 does not apply
to UHC's application, and there is no logical reason to apply the
"Conclusion" language to UHC's application.

| An analysis of the text and purpose behind the Home Health

[

Id. at p. 838.

Any interpretation of the Need Methodology that disembodies the “Conclusion”

|
language from Step 4 would create a de facto “Step 5.” That is, after the completion of Steps 1 -
|

4, there would always be an additional calculation to subtract 229 from the unmet need calculation.
The SHP Standards clearly state that “[tlhe Need Methodology is comprised of four (4)

calculations.” Id. at p. 467 (emphasis added). The SHP Standards also state that “/t/hese
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calc;ulations shall be used to determine unmet need; this is the only demonstration of need that the
HCCRA shall consider.” Id. at p. 467 (emphasis added). By attempting to artificially use Step 4’s
“Cci"nclusion” language to create a new “Step 5 for the Authority to consider, Petitioners again
coni‘tradict the plain language of the SHP Standards.

| In summary, the Circuit Court Order must be affirmed under the first part of the
Ché‘vron analysis since the intent of the SHP Standards may be unambiguously discerned from its
plaijn language.

, B. The Authority’s determination that the unmet need in Preston County is not

i required to meet or exceed 229 patients was a permissible construction of the Need
: Methodology under the SHP Standards.

Petitioners do.much to create ambiguity in the SHP Standards where none exists.
In doing so, Petitioners cite to several provisions of the SHP Standards in support their erroneous

i
interpretation. See Petitioners’ Brief at p. 14. However, when closely examined and read in their

pro;)er context, each of the provisions cited by Petitioners actually controvert their tortured
coﬂs&uction. Though UHC contends that this appeal may be fully disposed under the first part of
the}Chevron analysis, what follows demonstrates that the Authority’s longstanding interpretation
of tjhe SHP Standards most certainly constitutes a permissible one under part two of Chevron.

i First, Petitioners cite Section V(C) of the SHP Standards, noting that this section
statf@s “the four calculations must be completed for each county to be served.” J.A. at p. 525. This
sen:tence only mandates the Authority to determine whether the threshold/adjustment encompassed
by fStep 4 applies, and if it does, to account for the threshold/adjustment formula. /d. Hence, the
det?ermination of the applicability of Step 4 is what is referenced in the provision cited by
Petitioners. Id. This determination (that Step 4 did not apply to the UHC Project) was properly

conducted by the Authority. /d. As more fully detailed above, Step 4 contains an explicit direction
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to be completed “only if there are agencies in the proposed county which received CON approval
in tile previous 12 months,” and the provision cited by Petitioners does not override this explicit
instruction. Id. at pp. 468, 526. It is undisputed that a home health CON was not granted for Preston
C01§1I'nty in the previous 12 months, and as such, the Authority properly considered and concluded
that?:Step 4 did not apply to UHC’s Project. Id. at pp. 468, 526, 767-68.

’ Next, Petitioners note that the narrative portion of this same Section V(C) of the
SHP Standards states “an unmet need or threshold of at least 229 projected home health recipients
muist occur in the county before consideration will be given to issuing another Certificate of Need

|
for :fhe county.” (Emphasis added.) Petitioners’ Brief at p. 14; J.A. at p. 525. However, Petitioners
fail?’to acknowledge that this sentence is contained within the paragraph discussing Step 4, and thus
cleeilrly applies only when a CON has been granted in the prior 12 months. Petitioners’ Brief at p.
14;EJ.A. at p. 525. This conclusion is corroborated by the Authority’s use of the term “another,”
obviously referencing “another” agency in addition to the one approved in the last 12 months.

Petitioners subsequently cite the bullet point in Section V(A) of the SHP Standards,
which states “[aln unmet need will exist if the need methodology yields a threshold of at least 229
projected home health recipients.” Petitioners’ Brief at p. 14; J.A. at p. 524. The Petitioners’
reliiance on this provision is similarly quoted out of context. See Petitioners’ Brief at p. 14; see also

J A| at p. 524. In fact, the sentence immediately preceding it states that “[a]n adjustment of 229

horfrie health recipients has been added to the formula to allow for the development of agencies
|

app:goved for CON in the previous 12 months.” Petitioners’ Brief at p. 14; J.A. at p. 524. This 229-
recipient threshold undoubtedly relates to the threshold/adjustment formula contained in Step 4 —
since as discussed in more detail above — Step 4 is the only calculation which refers to the 229

nurhber or the need to “allow for the development of agencies approved for CON in the previous
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12 fnonths.” Petitioners’ Brief at p. 14; J.A. at pp. 524-27.

Finally, Petitioners assert that the presence of a forward slash — also known as a
viréule — contained in Step 4’s “Conclusion” supports their flawed interpretation of the Need
Me?hodology. See Petitioners’ Brief at pp. 18-19. However, Petitioners’ argument on this point is
conifusing at best, and internally inconsistent at worst. Id. For example, Petitioners state that «. . .
a viirgule commonly means ‘and/or’ and does not mandate a choice between two things.” /d. at p.
18.35 This argument appears to support the notion that ‘“threshold” and “adjustment” are
intc%rchangeable within the SHP Standards — a notion which actually contradicts Petitioners’ Need
Me:'thodology argument that the terms “threshold” and “adjustment” represent two differentiated
coneepts. Id. at p. 19. This internal inconsistency further exemplifies the tortured nature of
Petitioners’ interpretation. Petitioners also fail to mention that the virgule is not even used
uniiformly in the Need Methodology, as Step 4 also pairs these terms without a virgule but encloses
one term (Adjustment Factor) parenthetically as if to further define the other term “Threshold.”

Petitioners’ philological examination of the terms “threshold” and “adjustment”
notwithstanding, a document must ultimately be read organically and purposefully to ascertain the
meaning of the words contained within its four corners. As the Authority permissibly determined
— the phrase “threshold/adjustment” must be considered in light of the entire text and purpose of
theiSHP Standards. See, e.g., J.A. at p. 838. When this holistic analysis is conducted, it is evident
tha‘ic regardless of how these terms are variously presented — as “threshold,” as “adjustment,” as
“thli'eshold/adjustment,” or as “threshold (adjustment factor)” — they are uniformly linked to the
cal(:;:ulation in Step 4. Since Step 4 does not apply to the Project, an application of the

“threshold/ adjustment” factor is clearly not warranted in the UHC Project.

In summary, the Authority logically and rationally determined that Step 3 produces
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the one and only unmet need calculation applicable to the UHC application. The Authority’s need
determination was concisely and adequately explained in its CON Decision. The Authority’s
intetpretation was a “permissible construction” of the SHP Standards consistent with part two of

Chévron. The Circuit Court Order therefore properly upheld the OOJ and CON Decisions, and

must be affirmed by this Court.
C. Reguiring an unmet need of 229 would violate the Legislative intent
of the CON law.

Petitioners’ interpretation of the Need Methodology directly conflicts with one of
the;'ﬁmdamental purposes of the CON law as determined by the Legislature — to ensure that
“appropriate and needed health care services are made available for persons in the area to be
ser\:zed.” W. Va. Code § 16-2D-1(2). Petitioners ignore this fundamental statutory purpose, and
inst;ead repeatedly reference the elimination of duplicative services as the applicable guiding
priléciple. See, e.g., Petitioners’ Brief at pp. 3, 26, and 32. Petitioners completely fail to address or
evein acknowledge the goal of access to needed services in their brief. As a result, Petitioners’
inte;:rpretation of the Need Methodology only serves to preclude the delivery of needed health care
services to patients, unless the number of patients needing services rises to the unacceptably high
number of 229.

This Court has explicitly stated that any interpretation of the CON law which does
not. undertake a “balanced consideration” of all applicable statutory criteria is improper. See
Fai}i’mont Gen. Hosp., Inc. v. United Hosp. Ctr., Inc., 218 W. Va. 360, 365, 624 S.E.2d 797, 803
(20505). Specifically, in Fairmont, the Court referenced a Florida CON rule which mandated that
horhe health providers had to have an average base of 300 patients to obtain a CON. Id. As the

Court noted:

The stated purpose of the rule was to halt the proliferation of home
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health agencies. However, the record before the hearing officer

showed that the rule of 300 was designed to protect the existing

industry from competition . . . [Tlhe rule of 300 precluded a

balanced consideration of all statutory criteria. The rule allows [the

Department of Health and Rehabilitative Services] to ignore some

statutory criteria and emphasize others, contrary to the legislative

purpose it is supposed to implement.
Faiii;"mont, 624 S.E.2d at 803 (citing Dep't of Health & Rehab. Servs. v. Johnson & Johnson Home
Hecleth Care, Inc., 447 So. 2d 361 (Fla. Dist. Ct. App. 1984) (internal quotations omitted)). Just
liké the proponents of the Florida “‘rule of 300,” Petitioners present a self-serving argument
preéiicated upon the goal of corporate protectionism. Petitioners’ proposed interpretation of the
Neéd Methodology does not even consider another statutory purpose behind the CON law —
whéther “needed health services are made available for persons in the area to be served.” See W.
Va.;Code § 16-2D-1(2).

For example, Petitioners summarily proclaim that the home health needs of Preston
County residents “are already extensively and adequately serviced,” despite the Authority’s
undisputed projection that there is an unmet need of 44 projected home health recipients in Preston
Coﬁnty. See Petitioners’ Brief at p. 25. Petitioners further argue that the Authority’s interpretation
of \t‘he SHP Standards is improper because it technically permits a showing of an unmet need of
one person to be sufficient for home health CON approval purposes. See, e.g., id. at p. 24. Yet,
Petitioners fail to consider the inverse of their argument — that this denial of access to services
sho:uld be mandatory if the unmet need is one, but also if there are 228 people in need in every
proiposed service area county. See, e.g., id. at pp. 19-20.

The Petitioners’ interpretation of the term “unmet need” is simply unprincipled. It
is ﬁot based upon sound health planning concepts, but is instead an argument subsumed by self-
interest. As such, it undermines the Authority’s ability to ensure that needed health services are
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made available to Preston County residents, a statutory purpose behind the CON law wholly
igngored by Petitioners. W. Va. Code § 16-2D-1(2). Since Petitioners completely “ignore [one]
statiutory criteria and emphasize [the other],” their argument certainly does not take a “balanced
cor1§§ideration” of each of the CON program’s statutory purposes, and must fail. Fairmbnt, 624
S.E:.Zd at 803; W. Va. Code § 16-2D-1(2).
| In fact, if an unmet need of at least 229 projected patients was required for every
hor!ne health CON application, several West Virginia counties could theoretically never be eligible
to receive home health services. J.A. at pp. 378-84, 709-11. UHC’s expert health planner,
Raymona Kinneberg, testified about this issue at the administrative hearing. See id. at pp. 378-84.
She:: demonstrated that in 10 West Virginia counties, the total number of home health recipients
nee;ded to meet the State use rate each fall below the number 229. See id. Therefore, an additional
suBtraction of 229 from the calculation would unvaryingly result in a showing of no unmet need
for: these counties, regardless of the actual number of residents of those counties who are
underserved. Id. Specifically, under Petitioners’ interpretation of the Need Methodology, the
residents of Calhoun (190)‘, Doddridge (215), Gilmer (216), Pendleton (185), Pleasants (189),
Poéahontas (211), Tucker (176), Tyler (223), Webster (223), and Wirt (146) Counties would never
be eligible to have a home health agency approved to serve their residents if current home health
proividers elect to cease operations in these respective counties. J.A. at pp. 378-84; see also id. at
7 095-1 L.

| A closer look at the Authority’s 2014 statewide need survey data confirms this
cau%ée for concern. /d. at pp. 381, 383. Specifically, according to this data, Pendleton and Webster

Counties were each only served by two existing agencies. Id. Should these home health providers,

for any reason, choose to cease operations in these counties, residents would subsequently be
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unable to receive home health services based on Petitioners’ interpretation of the Need
Me:thodology. Id. The potential of leaving home health services wholly unavailable to the residents
of siparsely populated West Virginia counties clearly contradicts the legislative intent of the CON
law to ensure “that appropriate and needed health services are made available for persons in the
are:a to be served.” W. Va. Code § 16-2D-1(2).
Ultimately, the purpose of the CON program is not to protect the market share of
exi;sting providers, nor is it to safeguard Petitioners’ profit margins. See generally J.A. at pp. 313-
19,§’.333-41, 359-64, 375-77, 385-419; see also W. Va. Code §§ 16-2D-1(1)-(2). Instead, it is to
ensure needed health services are made available to West Virginians while also protecting against
unnecessary duplication. /d. While Petitioners desire to be permanently protected from additional
competition through the creation of a 229-patient threshold/adjustment ‘“bubble,” their
prdtectionist motivation contradicts both the CON law and the home health care needs of Preston
!
Co?unty residents. A home health agency is given that protection for only 12 months, and then only
whén it first is approved to serve a county. That is the sole purpose of Step 4 of the Need
Methodology.
D. The Authority has consistently and repeatedly interpreted the SHP Standards to not

require an unmet need of at least 229 patients when there are no newly-approved
agencies within the proposed service area county.

As noted in the Authority’s CON Decision, Petitioners’ erroneous interpretation of
the:,‘SHP Standards has been repeatedly and emphatically rejected by the Authority. See In re:
T hii’ee Rivers Home Care, CON File No. 00-2-7110-X/Z (a February 26, 2002 Decision in which
an ill'mmet need of 69 patients in Wayne County resulted in CON approval); In re: Pleasant Valley
Hospital d/b/a Pleasant Valley Home Health and Pleasant Valley Private Duty, CON File No. 01-

2/3/5-7206-Z (a May 2, 2002 Decision in which an unmet need of 75 patients in Wayne County,
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127 patients in Jackson County, 386 patients in Putnam County, and 97 patients in Lincoln County
all resulted in CON approval); In re: Memorial Hospital Home Health d/b/a Mingo Wayne Home
Hec;zlth and Preferred Home Health, CON File No. 02-1/2/3-7399-Z (a July 3, 2003 Decision in
Whilch an unmet need of 125 patients in Boone County, 5 patients in Cabell County, 98 patients in
Linicoln County, 180 patients in Logan County, and 212 patients in Wyoming County all resulted
in (;ZON approval); In re: Jefferson Memorial Hospital d/b/a Jefferson Memorial Home Care, CON
Filé No. 03-9-7597-X/Z (a January 9, 2004 Decision in which an unmet need of 195 patients in
Befkeley County resulted in CON approval); In re: Elite Health Care, Inc., CON File No. 04-1-
780;.1 -Z (a June 23, 2004 Decision in which an unmet need of 76 patients in Wyoming County
resﬁlted in CON approval); In re: Medi Home Health Agency, Inc., CON File No. 07-2-8664-Z (a
Nofvember 14, 2008 Decision on Request for Reconsideration that determined an unmet need of
30 ?patients in Lincoln County and 19 patients in Wayne County was sufficient for CON approval
in ‘ti)oth counties); In re: Caring Angels Home Health, LLC, CON File No. 14-8/9-10231-Z (a
October 30, 2015 Decision in which an unmet need of 203 patients in Hampshire County, 116
patients in Morgan County, and 130 patients in Mineral County all resulted in CON approval); In
re:iStonerise Reliable Healthcare LLC, CON File No. 17-5-11187-Z (a December 11, 2017
Deci:jision determining that an unmet need of 8 patients for Pleasants County and 6 patients for
Tyl:er County was a sufficient showing for home health CON approval in both counties); In re:
Un:ited Hospital Center, Inc., CON File No. 17-6-11131-Z (a February 15, 2018 Decision
determining that an unmet need of 44 patients in Preston County was a sufficient showing for
horine health CON approval); In re: Personal Touch Home Care of W. Va., Inc., CON File No. 18-
2-11421-Z (an April 4, 2019 Decision determining that an unmet need of 29 patients in Cabell

County and 55 patients in Wayne County was a sufficient showing for home health CON approval
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in both counties); In re: Stonerise Reliable Healthcare LLC, CON File No. 18-8/9-11510-Z (an
Apiriil 24, 2019 Decision determining that an unmet need of 42 patients in Hardy County and 64 |
patiients in Morgan County was a sufficient showing for home health CON approval in both
cminties); In re: Stonerise Reliable Healthcare LLC, CON File No. 18-8-11511-Z (an April 24,
20i.9 Decision determining that an unmet need of 165 patients in Hampshire County and 166
pat:ients in Mineral County was a sufficient showing for home health CON approval in both
c0151nties); In re: United Hospital Center, Inc., CON File No. 19-5-11592-Z (a November 18, 2019
Decision determining that an unmet need of 27 patients in Wirt Count was a sufficient showing
for;,home health CON approval); see also J.A. at pp. 836-37.

The OOJ has likewise been consistent in upholding the Authority’s long-standing
intérpretation of the SHP Standards. The OOJ stated the following in its Decision in the instant
ma:tter:

[tlhe issue of the application of the 4th calculation raised by
[Petitioners] has been addressed on several occasions by [the OOJ].

See In Re: United Hospital Center, Inc, CON File No. 17-6-11131-Z, Ap. Doc. No. 18-HC-01.
Even as far back as February 18, 2011, the OOJ noted that Petitioners’ argument was a stale and
incorrect interpretation of the law:

This is not an issue of first impression before the Offices of Judges
.. . The Authority has been consistent in its position that the 229-
adjustment factor in the Home Health Services Standards only
applies when a CON has been approved for the same service area
for less than 12 months. The sections of the Standards aforecited,
clearly articulate that the adjustment of 229 home service recipients
! has been added to the formula to allow for the development of
agencies with recently approved CONs. Each agency is allowed a
229 home health recipient adjustment factor for each county in the
approved service area. An unmet need of at least 229 projected home
health recipients must occur in the county before consideration will
be given to issuing another certificate of need for the county. The
example set forth in Section X of the Home Health Services
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Standards does not utilize the 229-threshold factor, corroborating

the agency view that the threshold is to be utilized only when other

agencies have received CON approval in the past 12 months.
Inté‘rim HealthCare of SE Ohio, Inc., CON File No. 08-10-8687-Z, Ap. Doc. No. 10-HC-01. The
Aufhoﬁty’s instant CON Decision follows these precedents, and Petitioners have provided no valid

basis to overturn the Authority’s longstanding, consistent interpretation.

E. The 1995 drafi SHP Standards are not a persuasive indicator that the SHP
Standards are being incorrectly applied.

The Petitioners proffer use of a draft version of the SHP Standards to substantiate
thei;r flawed interpretation of the Need Methodology. See, e.g., Petitioners’ Brief at pp. 19-20; see
alsé J.A. at pp. 488-518. Specifically, Petitioners’ first argue that a chart which was associated
with the draft standards demonstrates that the SHP Standards necessitate a minimum unmet need
of 229 in every county. See, e.g., Petitioners’ Brief at pp. 19-20; see also J.A. at pp. 488-518. The
Authority appropriately rejected this argument in its CON Decision after Petitioners (then the
“Affected Persons”) made the same assertion at the public administrative hearing:

The Authority does not find the inclusion of the chart referenced in

the ‘“Draft” standards persuasive as to the Affected Persons’

argument. As the Affected Persons admitted at the hearing, the final

Home Health Standards sent to and approved by the Governor in

1996 omitted this chart. This decision to not include the chart in the

final standards sent to the Governor indicates that the chart actually

contained an inaccurate portrayal of the Need Methodology.

Accordingly, it was removed during the approval process.

J.Al at pp. 838-39. As the Authority correctly identified, the draft chart on which Petitioners’ rely
was not included in the final SHP Standards, and the “Need Methodology Example” provided in
Section X of the final SHP Standards directly contravenes this draft chart. Compare J.A. at pp.
506-07 with J.A at pp. 532-33; see also J.A. at pp. 838-39. Hence, the draft standards presented by

Petitioners lack both credibility and influence as to the instant determinative inquiry. Compare
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J.A. at pp. 506-07 with J.A at pp. 532-33; see also J.A. at pp. 838-39.

F. The Circuit Court of Mason County’s 2007 decision conflicts with the Authority’s
longstanding precedents, precludes a balanced comsideration of the statutory
criteria_for CON reviews, and impermissibly accorded no deference to the
Authority’s permissible interpretation of the SHP Standards.

Petitioners argue that the Circuit Court Order erred by failing to adopt a 5 Judicial
Circuit Court decision from Mason County (hereafter the Pleasant Valley decision), which
conflicts with the Authority’s longstanding and well-reasoned interpretation of the Need
Methodology. Petitioners’ Brief at pp. 2 (Assignment of Error No. 4), 23-26; see J.A. at pp. 581-
90.:In Pleasant Valley, the Circuit Court of Mason County sided with a local hospital to preclude
theidevelopment of a competing home health agency in Mason County by an out-of-state company.
Seé J.A. at pp. 581-90. In doing so, it adopted Petitioners’ argument that there must be an unmet
nec%d of at least 229 projected patients before any CON application for additional home health
services may be approved. Id. The Circuit Court reversed the decision of the Authority and denied
the application.'

In its CON Decision, the Authority explicitly declined to accept the Pleasant Valley
outcome. See, e.g., id. at pp. 837-38. In a previous decision, the Authority also highlighted Pleasant
Valjiey ’s substantive determination in a dubious fashion, noting that Pleasant Valley improperly
“gafve no deference to the Authority’s home health decisions.” See In re: Medi Home Health
Agéncy, Inc., CON File No. 07-2-8664-Z, Decision on Request for Reconsideration (November

|
14,2008) at p. 8.

10 The Pleasant Valley decision was rendered before the Revised Rules of Appellate Procedure took effect
on December 1, 2010, and thus, the parties were not afforded the now-guaranteed right to receive a written
opinion on the merits of any case appealed to the West Virginia Supreme Court of Appeals. See W. Va. R.
App. P. 21. The Supreme Court’s ultimate refusal to hear the petition for appeal in Pleasant Valley was not
a decision made on the merits of the case, and therefore the refusal does not have preclusive effect regarding
consideration of the matters raised therein. See Syl. pt., Smith v. Hedrick, 181 W. Va. 394, 382 S.E.2d 588
(1989). Thus, the Pleasant Valley Decision does not constitute binding authority in the instant matter.
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The OOIJ likewise considered and explicitly declined to follow the Pleasant Valley
decision in the instant appeal.
... [Pleasant Valley] is not binding on this tribunal.

It remains the opinion of this body that based on the plain
language of the Home Health Services Standards and the
Authority's consistent application thereof, that the adjustment
factor of calculation 4 is only applicable in those situations where
a provider has been approved in the previous 12 months in the
same service area.

LA at p. 895.

| Like the Authority and the OOJ, the Circuit Court of Kanawha County has also
declined to accept Pleasant Valley and its incorrect interpretation of the SHP Standards in two
separate, recent decisions. See id. at pp. 897-907; see also Amedisys West Virginia, L.L.C. dba
Am;edisys Home Health of West Virginia, et al. v. Personal Touch Home Care of W.Va. Inc, et al.,
and the West Virginia Health care Authority, Civil Action No.: 19-AA-145 (Sep. 26, 2019).

Specifically, on May 20, 2020, the Hon. Carrie L. Webster of the Circuit Court of

Kanawha County asserted the following regarding Pleasant Valley in the Circuit Court Order
which is the subject of this appeal:

This Court is not persuaded by [Pleasant Valley] which contradicts
the Authority’s longstanding and consistent interpretation of the
SHP Standards . . . The Pleasant Valley decision failed to
acknowledge that the purpose of the CON law extends beyond the
mere elimination of duplicative services. Like Petitioners, the
Pleasant Valley decision repeatedly cites the need to avoid
unnecessary duplication to the exclusion of any other statutory
factor or purpose. See [Pleasant Valley] at pp. 4, 5,7, 8, 9.

The statutory purpose of ensuring that "appropriate and needed
health care services are made available for persons in the area to be
served" was totally discounted by the Court in Pleasant Valley. See
W. Va. Code § 16-2D-1(2). The Mason County Circuit Court
therefore failed to undertake a "balanced consideration" of all
applicable statutory criteria as envisioned by the West Virginia
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Supreme Court of Appeals. See Fairmont General v. United Hosp.
Ctr. Inc., 624 S.E.2d 797, 803 (W. Va. 2005).

J.A. at pp. 905-06 (emphasis added).

Likewise, on September 26, 2019, the Hon. Tod Kaufman of the Circuit Court of
Kanawha County also issued an Order which rejected Pleasant Valley, and similarly affirmed the
Au‘jchority’s decision to grant CON approval to an applicant who sought to expand home health
services to multiple counties — all of which had an unmet need below 229 projected home health
1'ecijpien’cs.11 Like Judge Webster, Judge Kaufman was also made aware of the Pleasant Valley
dec:ision, but rejected it outright as “wrongly decided:”

Petitioners rely on [Pleasant Valley] to support their position.

Petitioners' reliance on this decision is misplaced. This decision has

no precedential value upon this Court. Moreover, this decision is

wrongly decided. The decision of the Mason County Circuit Court

committed error by ignoring the plain language of the Home Health

Standards and substituting its own interpretation of the Home Health

Standards for those of the Agency charged with developing and

applying them. The court in Pleasant Valley, found there to be

conflict within the provisions of the Standards that simply does not

exist. The court ignored the rational interpretation of the Authority

and substituted its own interpretation in clear contravention of the

applicable case law . . .
Seé Amedisys West Virginia, L.L.C. dba Amedisys Home Health of West Virginia, et al. v. Personal
T oth Home Care of W.Va. Inc, et al., and the West Virginia Health Care Authority, Civil Action
Noi: 19-AA-145, at 13 (Sep. 26, 2019).

" The Pleasant Valley decision, quite frankly, was overly protective of the local

hosi,pital’s market share against a potential competitor, criticizing the Authority’s interpretation of

1 JTudge Kaufman’s Order has been appealed to this Court in the currently pending Appeal No. 20-0308.
Petitioners in the instant appeal and petitioners in pending Appeal No. 20-0308 are related entities, and all
are represented by the same legal counsel. Due to the substantial similarity between the cases, both UHC
and Petitioners filed separate Motions to Consolidate the instant appeal with pending appeal No. 20-0308
on September 24, 2020. These Motions to Consolidate are currently under consideration by this Court.
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the Need Methodology as offering “... more protection to a recently approved provider than it
does to an existing one.” J.A. at p. 588. But that is the whole point of Step 4, is it not? It offers the
neW‘ guy on the block some temporary protection to allow it to stand up its operation. It is not a
perfnanent guarantee of protection for all existing providers as sought by the Pleasant Valley
decision. As such, the Pleasant Valley decision overreached in a manner contradictory to the plain
language of the Need Methodology.
| Finally, it is worth noting that the Pleasant Valley decision does not — as repeatedly

alluded to by Petitioners — effectively create a “circuit split” which will lead to inconsistent
Au’éhority decisions. See, e.g., Petitioners’ Brief at pp. 3, 6-7, 23-26, 31-32. This is because an
appieal of a CON decision can no longer be litigated in the 5* Judicial Circuit pursuant to statute.
See W. Va. Code § 16-2D-16(f). When Pleasant Valley was decided, the CON law provided that
a decision issued by the Authority could be appealed:

. .. in either the circuit court of Kanawha county, or in the circuit court of

the county in which the petitioner or any of the petitioners resides or

does business . . .
W. ?Va. Code § 16-2D-10(f) (1999) (emphasis added). In Pleasant Valley, the petitioner chose to
liti éate the appeal in the circuit court of the county in which it conducted business — which was the
Cirfcuit Court of Mason County. However, petitioners of CON decisions no longer have this
opt:ion since every CON appeal from the OOJ must now (by statute) be filed in the Circuit Court
of Ii{anawha County. See W. Va. Code § 16-2D-16(f). As specified above, the Circuit Court of
Kar;.iawha County has expressly rejected Pleasant Valley and its incorrect interpretation of the SHP
Stafndards. Pleasant Valley is therefore neither precedential nor even persuasive authority in the

onlS/ Circuit Court which is currently authorized by law to review appeals from the O0J.2

12 The Authority is a State administrative agency located in Kanawha County, West Virginia. None of the
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' Fundamentally, Pleasant l/.'alley \yas an incorrectly decided case: it failed to :
faclcnowledge that purpose of the CON law extends beyond the e11m1nat1on of duphcatlve services
_‘ ~;4(and asa result fa1led to, undertake a “balanced cons1derat1on of all appl1cable statutory cr1ter1a), -
- .. >_1t fa11ed to account for the pla1n language of the SHP Standards and it 1mproperly fa11ed to accord
) .:'any deference to the authonty s longstandlng, con81stent and perm1ss1ble constructlon of the SHP

= Standards See Fazrmont 624 S: E 2d at 803 see Appalachzan 466 S E. 2d at 433 (01t1ng Chevron o

?467 U S. at 837), see Boone; 472 s. E. 2d at 421-22 see. Wood 757 S. E2dat 762 n.9. (c1t1ng Mead .

. 533 U S at 226-27) see also Prmceton 328 S E 2d at 171 Thls Court should accordlngly reJect =

= thls ﬂawed dec1s1on from the 5th Judlclal C1rcu1t

[ G : Varzous other zteratzons of State Health Plan s: Standards do not encompass a e
mznzmum numerzcal threshold as a requzszte for CON approval v

Pet1t10ners argue that nearly EVErY ¢ other healthcare standard w1th1n the purv1ew of L

o :the [Authorlty] 1ncludes an, unmet need threshold ? Petltloners Bnef at p: 28 Yet any thoughtful.- . o

e exammatlon of the Authonty s various State Health Plan s Standards for CON refutes th1s1 :

. f_argument as an obv1ous overstatement

FOr»example --Petltroners"conyeniently fail to' -reference p'erhaps 'the' most c'ornmo'n'ly" o

o _:utlhzed 1terat10n of the State Health Plan S Standards the Standards for Ambulatory Care Centers ' o B

' _:(the “Ambulatory Care SHP Standards”) i3 L1ke the Home Health Serv1ces SHP Standards the:" -

»SMbulatory Care SHP Standards 1nclude a need methodology that an apphcant must ut1hze to'. B

o }demonstrate that an ambulatory care center is needed (the “Ambulatory Care Need Methodolo gy”) : .

'Authonty s proceedrngs take place within the 5t Judlc1al C1rcu1t and asa State admmlstratlve agency, the

o Authonty is not in any way-controlled by or assoclated with the 5th Judicial Circuit. The Affected Persons -

.canmot cite — and in fact.do not attempt to cite — any legal authonty ‘which supports the notion that the

'Authonty is bound to follow 5th Judicial Circuit precedents, even when a CON review matter mvolves a
-patty which conducts business-in the 5t Judicial Circuit.
13 West Virginia Health Care Authority, AMBULATORY. CARE CENTERS (1 992)
- https //hca.wv. gov/certlﬁcateofneed/Documents/CON Standards/Ambulatorv Care Centers 2 ASC Ddf
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- ."f: E:Id see also J.A. at pp. 465-69. In fact, the three steps. of Ambulatory Care Need Methodology: .

o fclosely track Steps 1 through 3 of the Home Health Serwces Need Methodology TA: at pp. 465-; _. . _:

5 ‘_-“;69 Just hke Steps 1 through 3 of the Home Health Serv1ces Need Methodology, the three steps of —

; -:-’;_"‘f:_the Ambulatory Care Need Methodology encompass estabhshmg the demand (or expected ; :

e j'utlhzatlon) for a proposed serv1ce in the serv1ce area 1dent1fymg ex1st1ng prov1ders of the proposed .

o f:serv1ces in the service area, and subsequently detennmmg the extent to wh1ch ex1st1ng prov1ders' SN

o are currently meetmg the demand for such serv1ces (1 e. determmmg the unmet need) See id. at;': S

»' -f-if_i:'};pp 462 465 69 Cr1t10ally, there is no m1n1mum numencal threshold encompassed by the_ﬁ_'

B V;"".';Ambulatory Care Need Methodology Id Instead the focus is upon the documented unmet need' R -

S s _Tfor a serv1ce to the exclus1on of any numerlcal threshold See zd at pp 462 465 69

Furthermore each of the need methodologles contalned W1thm the followmg State : :~ B

e 'leealth Plan S Standards also do not mandate a mmlmum numerlcal threshold Renovatlon-; o

;Replacement of Acute Care Fac1ht1es and Serv1ces 14 Blrthmg Centers 15 Behav10ral_;“: e

L 'f'.'lHealth/Developmental D1sab111t1es Serwces 1§ Operatlng Rooms and» -Neonatal_ -_Intens_1v:e C-aref'_' L

S Unlts.18 . ..

. The bottom line is that the Authority utilizes various' conisiderations ~ both™

", ‘quantitative and qualitative'- to determine the neéed for the different types of health services it~ -

" -MWest Virginia Healtli Care Authority, RENOVATION-REPLACEMENT OF ACUTE CARE FACILITIES AND® .

- B SERVICES (2010), https://hca.wv. gov/certlﬁcateoﬁaeed/Documents/CON Standards/RenovAcutc Ddf
18 West Virginia Health Care Authority, BIRTHING CENTERS (1992). = :

: - https: //hcawv sov/certificateofneed/Dociiments/CON  Standards/Birthirig Centers’ df

* 16 West Virginia Health Caré Authority, BEHAVIORAL HEALTH/DEVELOPMENTAL DISABILITIES SERVICES

o ff(1995) https://hca:wv.gov/certificateofneed/Documents/CON. Standards/Behavioral Health. pdf (while.” -

- _many of the health services contained within’ the Behavioral Health/Developmental D1sab111ty Serv1ces‘ L

" - - _Standards are now exempted from full CON review, no minimum fumerical threshold existed in the: need
S iimethodology of these Standards before they were exempted)
_ 1" West Virginia Health Care Authority, OPERATING ROOMS (1992) _
S ';,https //hca.wv.gov/certificateofneed/Docurients/CON - Standards/Operating. Rooms. pdf
- 1"West Virginia Health Care Authority, NEONATAL INTENSIVE CARE UNITS-(2020),
. htps: //hca wv. gov/certlﬁcateoﬁleed/Documents/NICU%ZOStandards%ZOGovernor%ZOApproved ndf
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B _regulate's,; As identified, several of the State Health Plan Standards clearly do not encompass a
“minimum numerrcal threshold Hence, Petitioners’ argument that “nearly every other healthcare-

-standard mcludes an unmet need threshold” must fail. See -Petltloners’ Briefatp 28. -

H. No publzc polzcy goals are advanced bv requzrmg an_unmet need of at least 229
Qatlents ' . ’

Before concluding this ;discussion of the Need-'M:etho,d:ology, it must be noted that
K § _when the._ SHP Standards were_ drafted in l9_9:6,-'ther"‘e was a_cOncern that the home health market

: :\:vould -become oversaturated withvnroi\'/iders. J.A. at- 712 _HoWeVer, contrary to Petitioners’
o :.un'd.ocu_m,ent:ed assertion of ;prolife"ration; this»conCern ’never mateﬁaliaed. See, e.g., ;Petitloners" i

- _-_:Brie"f at'pp. »26-\28. The» Petitione'rs’f summarily argue that - ,heca'use.a “basic search” of the. |

: ;Authorlty s onhne document ﬁhng system purportedly shows numerous approved home health__ _

- NCON applrcatrons since October 30 2015 - there “unquestlonably [ex1sts] d current and ongoing |
, prohferatlon of home health services in West V1rg1ma ” Id. at D 26.
g The‘detarls of th_r_s; so-called proll_feratlon‘were never documented of presented in

-~ “evidence to the Authority by Petitioners at the administrative hearing. Petitioners. cite cases, but.

" havé done nothing to prove that a proliferation of agenc_ies actually .ex-j'sts, As such, Detitioners’ -

':d'iaphanous refere'nce to a “basic :searchl’ in | .nos:t-hearing bneﬁng clearly goes : 'he_yo'nd the 3
.adm_i:nistra'ti:ve record made l)elovs:l.‘ The_West Vi‘rginia‘ Administratlve ?rocedures, Act ls clear th'at :- .
‘:_all eVi‘dence must bé made a_ part of the recor ';, “.. and no other fa_ctual information or-evidence
B . shall; be COn_sidered- in the determination' of the case.’*-W_. Val. Code § QQA-S -2(b).
- Even more importantly; Petitioners’ ad-hoc, specious argument is overwhelmingly
- .relﬁited by expert testimony and data contained within the record. See, e.g., J.A. at pp 378, 537-
V.41,' 712-15, 831. In fact, there has been a great deal of consolidation m the home health industry
:'.since 1995. . The Authority’s January 29, 1996, Moratorium_ Order: stated .that_'_\lVest Virginia
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: f'h_orne health recipients were being served by at least 120 approved home health agencies, and
fperhaps by as many as 300 home health agencies. See id. at p. 538. However, at the time of the. .
| .-'Authority’s 2014 home health need survey-, there, were only 59 home health agencies op'e-ratingfin

' 4West V1rg1ma See id. at Pp- 378 831 In add1t1on there were s1gn1ﬁcant1y more home health

'recrp1ents in 2014 46, 334 recrprents in 2014 as opposed to 35 938 re01p1ents in 1995 Compare .

o J A P. 378 wzth J A. at p.. 507 Furthermore the State use rate of home health services was’ o

g ';';prOJected to increase in the future comc1d1ng w1th a. prOJected mcrease e of the State S elderly;j o

o .;,populatron . A at pp. 712-15. Therefore Petltroners proposed adoptlon ofa hrghly restrrctlve_ .

' A.-mterpretatl__on of the SH;P Sta_ndards do_es not reﬂect the:real_rt1es; 'ofv the curren_t home-health_ S

; marketplaCe (sinee there is no current proliferation of home _health_agencles); and wouldonly _'ser\:/e; .

" ;to- harm the: citizens of West Virginia by needlessly restricting access to a less expensive form of

L :‘health care. Id. atpp 714 -15.

Petltloners also 1nfer that the Authonty has somehow neglected an- obllgatlon to -

Tl update the threshold/adJustment factor See Pet1t1oners Brlef at pp 3 4 Wh11e the SHP. Standards .

N 1nstruct the Author1ty to “cons1der updatmg the threshold/adjustment on a yearly basrs an. update 3 -

B ;of the threshold/adjustment factor would only exacerbate not allev1ate the problem of access to -

N I:_..'care See J.A. atp 467

The SHP Standards state that the threshold/adjustment factor of 229 was the medlan _ '
;n'umber of West Virginia: home health recrp1ents rece1v1ng care-from a s1ngle West V1r-g1ma home L
' ' -health agency in 1995. See JA. atp. ‘466. As Pet1t10ners correctly 1dent1fy this. medlan number-_-_
: ?h_as not been;_updated since 1996 See Pet1t1oners Bnef at pp: 3- 4, However as prev1ously:i.

| -'indlcat'ed_; the record clearly reflects that substantially fewer home health providers exiSted'in 2014

RS In this regard the SHP Standards are not umque as many of the various State Health Plan Standards have o
successfully been impleniented for many years. See, e.g., ‘supra nn. 14-17.
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P
t

- f'than'i"n’ 1‘995 and also simultaneously reflects that there were signiﬁcantly more home health

N :frec1p1ents in 2014 than in 1995. Compare JA. atp 538 with J A. at p 378; Compare J.A. p. 507

‘; ',__-‘»;wzth J. A at P 378 If the threshold/adjustment factor of 229 were. to be updated to reflect the data
__'current as of 2014 (as Pet1t1oners 1nfer is proper), the 229 number would therefore increase

o Tdramatlcally Compare J. A at p. 538 with J. A atp 378 Compare J A p 507 wzth JA: atp 378

: f:Th1s dramat1c increase. would have the practlcal effect of V1rtua11y shuttmg down home health S

o ;iexpans1on statew1de under the legal 1nterpretat1on urged by Pet1t1oners thereby further protectmg; -

o the market shares of ex1stmg agenc1es for decades to come Tlns argument makes abundantly clear ) S

o .A-that - to the detnment- of Preston County're81dents1n -need inhom"e vhe-althi S_:emces-_",P@tltloners e
o ireal health planmng conéern is the1r own self-mterest

VI CONCLUSION

- The Authonty s 1nterpretat1on of the SHP standards was not in Vlolat1on of :

o ;const1tut1onal or statutory prov131ons was not arb1trary ot capncmus and d1d not const1tute an -

2 ~abus"e ofi d1scret1on or-clearly-un'Warranted -exe"rclsei of d1scret1on- i'The Authonty? s1nterprietat10ng e

'was 1nstead based upon the p1a1n language used therem and was certa1nly -a penms51ble: e

e construct1on ent1tled to be. accorded w1th great deference and we1ght Appalachzan 466 S. E. 2d: at

R _3433 Boone 472 s E. 2d at 421. 22 Wood, 757 s E.2d at 762 n.9 (01t1ng Mead 533 US. at 226-_ o

o ReViéWing' COur,ts"aré ndt intend‘ed to funct’ion as :"‘a'fsupé‘rag'éncy that Can, supfﬂant o

L the agency S expert de01s1on-mak[1ng] [process], espec1a11y in-an aréa as 1ntncate and complex

as pubhc health planmng See Princeton, 328 S.E.2d at 171. The dramat1c re-write of the’ SHP”': '

B 'Need Methodology sought by Pet1t1oners should foll_owthe _for_mal amendment process set forth at -

W. Va. Code § 16-2D-6 of the' CON law. That way, substantial public input may be solicited and .
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o "eonsidered from consumers, health care providers, third party payers, and health planning experts.

| :U:HC’S CON application is not the prope‘r venueto uproot the Authority’s longstanding; successful,

- -;and perrn1ss1b1e mterpretatlon of the SHP Standards

WHEREFORE Respondent respectfully requests that thrs Court afﬁrm the Circuit

- - Court of Kanawha County s Fi znal Order DenymgAppeal and Aﬂz‘rmmg the Decision of the Oﬁ‘ice of .

| :-Judges :

Respectfully submitted; -
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