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SYLLABUSBY THE COURT

1. “Parental rightsmay beterminated wherethereisclear and convincing
evidencethat theinfant child hassuffered extensivephysical abusewhileinthecustody of his
or her parents, and there is no reasonabl e likelihood that the conditions of abuse can be
substantially corrected becausethe perpetrator of theabusehasnot beenidentified and the
parents, even in the face of knowledge of the abuse, have taken no action to identify the
abuser.” Syllabus Point 3, Inre Jeffrey RL., 190 W.Va. 24, 435 S.E.2d 162 (1993).

2. “*W.Va.Code, 49-1-3(a) (1984), in part, defines an abused child to
includeonewhoseparent knowingly allowsanother personto committheabuse. Under this
standard, termination of parental rightsisusually upheld only wheretheparent takesno action
inthefaceof knowledgeof theabuseor actually aidsor protectstheabusing parent.” Syl. Pt.
3, InreBetty J.W., 179 W.Va. 605, 371 S.E.2d 326 (1988).” SyllabusPoint 3, West Virginia
Dept. of Health and Human Resources ex rel. Wright v. Doris S, 197 W.Va. 489, 475 S.E.2d
865 (1996).

3. “‘Termination of parental rights of a parent of an abused child is
authorized under W.Va.Code, 49-6-1to 49-6-10, asamended, where such parent contends
nonparticipation in the acts giving rise to the termination petition but there is clear and
convincing evidencethat such nonparticipati ng parent knowingly took no actionto prevent or
stop suchactsto protect thechild. Furthermore, termination of parental rightsof aparent of

an abused childisauthorized under W.Va.Code, 49-6-1t049-6-10, asamended, wheresuch



nonparticipating parent supportstheother parent'sversionasto how achild'sinjuriesoccurred,
but thereisclear and convincing evidencethat such versionisinconsistent withthemedical

evidence.’ Syl.Pt.2,InreScottieD.,185W.Va. 191,406 S.E.2d 214 (1991).” SyllabusPoint
5, West Virginia Dept. of Health and Human Resources ex rel. Wright v. Doris S, 197

W.Va. 489, 475 S.E.2d 865 (1996).

4. “‘Termination of parental rights, the most drastic remedy under the
datutory provision covering thedisposition of neglected children,W.Va.Code, 49-6-5[1977]
may beemployed without theuseof interveninglessrestrictivealternativeswhenitisfound
that thereisnoreasonabl elikelihood under W.Va.Code, 49-6-5(b) [1977] that conditions of
neglect or abuse can be substantially corrected.” Syllabus Point 2, InreRJ.M.,164W.Va
496,266 S.E.2d 114 (1980).” Syllabus Point 4, Inthe Matter of JonathanP.,182W.Va. 302,
387 S.E.2d 537 (1989).

5. “ Although parents have substantial rightsthat must be protected, the
primary goal in casesinvolving abuse and neglect, asinall family law matters, must be the
healthandwelfareof thechildren.” SyllabusPoint 3,InreKatieS, 198 S.E.2d79,479S.E.2d
589 (1996).

6. “When parental rightsareterminated dueto neglect or abuse, thecircuit
court may neverthel essinappropriatecasesconsider whether continued visitationor other
contact with the abusing parent isin the best interest of thechild. Among other things, the
circuit court should consider whether acl oseemotional bond hasbeen established between

parent and child and the child'swishes,if heor sheisof appropriate maturity to make such



request. Theevidence must indicatethat such visitation or continued contact would not be
detrimental tothechild'swell beingandwouldbeinthechild'sbestinterest.” SyllabusPoint
5, InreChristina L., 194 W.Va. 446, 460 S.E.2d 692 (1995).

7. “Thereisaclear legislativedirectivethat guardiansad litemand counsel
for both sidesbegivenanopportunity toadvocatefor their clientsin child abuse or neglect
proceedings. West VirginiaCode 8§ 49-6-5(a) (1995) statesthat the circuit court shall give
both the petitioner and respondents an opportunity to be heard when proceeding to the
disposition of thecase. Thisright must beunderstood to mean that thecircuit court may not
imposeunreasonabl elimitationsupon thefunction of guardiansadliteminrepresentingtheir
clientsinaccordwiththetraditionsof theadversarial fact-finding process.” SyllabusPoint

3, Sateex rel. Amy M. v. Kaufman, 196 W.Va. 251, 470 S.E.2d 205 (1996).



Per Curiam:

Thisabuseand neglect caseisbeforethisCourt upon appeal of afinal order of
theCircuit Court of Mineral County entered onJuly 1, 2002. Pursuant tothat order, theabuse
and negl ect petition brought against the appel | ee and respondent bel ow, AmandaD.,*with
regardtoher threechildren, Tyler D., Alexander A., and Nevaeh D., wasdismissed, and custody

of the children was returned to Amanda D .2

Inthisappeal, theappellants, theWest VirginiaDepartment of Healthand Human
Resources(hereinafter “DHHR” ) andthechildren’ sguardianadlitem, contend that thecircuit
court erred by dismissing theabuse and negl ect petition and returning custody of thechildren
toAmandaD. They further assert that thecircuit court erred by not terminating AmandaD.’ s
parental rights. After carefully reviewingthe petitionfor appeal, theentirerecord, and the
briefsand argument of counsel ,weagreewiththeappellants. Thus, for thereasonsset forth
below, thefinal order of thecircuit courtisreversed, andthiscaseisremandedtothecircuit

court with directions as set forth herein.

Wefollow our traditional practicein casesinvolving sensitivefactsand use
initialstoidentify the parties rather than their full names. See In the Matter of Jonathan P.,
182 W.Va. 302, 303 n.1, 387 S.E.2d 537, 538 n.1 (1989).

A sdiscussed herein, ThomasL ., thebiol ogical father of Tyler D., and Joseph
A thebiological father of Alexander A.and Nevaeh D., wereal so named asrespondents, but
thepetition contained no all egati onsthat either oneabused or neglected thechildren. Thomas
L. and Joseph A. are not partiesin this appeal.
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FACTS

In October 2000, the DHHR began receiving reports of physical abuse and
neglect of Tyler D.,bornon October 2,1997,and Alexander A.,bornonMay 15,1999. The
children werein the physical custody of their mother, AmandaD., who at that time was
allegedly livingwith her boyfriend, Jeff W. OnJanuary 26, 2001, AmandaD. gavebirthtoa

third child, Nevaeh D.

InFebruary 2001,theDHHR received another referral regardingthechildren
containing allegationsof neglect and lack of supervision. Inparticular, it wasreported that
whileAmandaD.wassleeping, Tyler D. dropped abox of cereal onagasstoveburner which
had been left on for heating purposesand afireensued. It wasal soreported that Jeff W. had

atendency to act aggressively toward the children.

InMarch 2001, another referral indicated that thechildrenwereinadequately
clothed, had poor housing, andlacked supervision. A monthlater, itwasreportedthat Tyler
D. had aburn mark on hisarmfromacigarette, scratcheson hisstomach, abruised eye,and
aburn on hisbuttocks. When asked about hiseye, Tyler D. said that Jeff W. had hurt him.
Followinganother referral just afew weekslater, Tyler D. stated that Jeff W. had hit himagain.

Thistime, Tyler D. had a bruise over hisleft eye.
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TheDHHRIinvestigated and substantiated thesereferrals. In April 2001, the
DHHRreferred AmandaD.to ActionY outh Care(hereinafter “AY C”) for services. A referral
to a speech therapist was also made for Tyler D. Amanda D. did not keep the initial
appointmentsmadefor herwith AY C, but wheninformed by DHHR that her attendancewas
mandatory, sheattended aJune5, 2001 meeting. Atthat meeting, AmandaD. reported that Jeff
W.nolonger livedwithher. However, it waslater determined that thisinformationwasnot

true.

Additional referralsweremadetothe DHHR on June12 and 14, 2001. OnJune
21,2001, theDHHRwenttothefamily’ sresidenceto completeitsinvestigation. Atthattime,
Tyler D.hadasmall openburnor blisterinjury. Heindicated that Jeff W. had burned himwith
alight. AmandaD. maintainedthat alampfell on Tyler causingtheburn. Tyler also stated that
Jeff W.threw himonthefloor and againstthewalls. AmandaD. initially claimed that Jeff W.
nolonger livedwith her andthechildren, butlater admitted that he stayed therefor themost

part.

WhentheDHHR arrived at thehomeon June 21, 2001, all threechildrenwere
dirty withhair stuck totheir necksand smelled of astrongodor. Inaddition, therewasan odor
of urineintheboys’ bedrooms. AmandaD. wasunabl eto produceimmuni zation recordsfor

thechildrenand wasunsurewhenNevaeh D., who appeared tobesick, had last beentoadoctor.



Atthesametime, theDHHRIearnedthat an AY Cworker had recently observed
Jeff W. take Tyler D. to the back of thetrailer to the shower after he soiled hispants. The
childcouldbeheardcrying. After checkingonTyler D., AmandaD. reported that Jeff W. had

placed Tyler D. in acold shower. She said she turned on warm water for him.

Based onall theabove,the DHHR sought emergency custody of thechildrenon
June 21, 2001. On June 27, 2001, the DHHR filed alengthy abuse and neglect petition
naming AmandaD. asarespondent. Tyler D.’s father, ThomasL., was also named as a
respondent along with Joseph A, thefather of Alexander A.and Nevaeh D. However, the
petition contained no all egationsagai nst ThomasL . or Joseph A. Atthepreliminary hearing,

Jeff W. was al so named as a respondent.

After they were removed from the home, the children were examined by a
pediatrician. Tyler D. wasal so examined by an ophthalmol ogi st because of hiseyeinjury. It
wasdeterminedthat Tyler D. had sustained ablood clotinhisleft eyewhichwaslikely caused
by blunt trauma. Subsequently, Tyler D. underwent surgery to havethebl ood clot removed

from hiseye?

3Documentsfiledinthisappeal indicatethat Tyler D.isnow blindinhisleft eye.
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Duringtheadjudicatory hearingon August 17,2001, AmandaD. stipul atedto
variousallegationsof neglect containedinthepetition. Sherequested and wasgranted apost-
adjudicatory improvement period. Thecourt took noactionwithregardto Jeff W. although
hewasnoted onthecomprehensivetreatment plan. Uponrecei pt of afavorablehomestudy,
thecircuit court placed Tyler D.inthe custody of hisfather, ThomasL.,whowaslivingin

Kentucky. The other two children remained in foster care.

Soonafter hebeganlivingwiththisfather, Tyler D. started counselingwith Hank
Mayfield, alicensed psychotherapist. AmandaD. wasgranted extended visitationwith Tyler
D. Thevisitswereto take placein Maryland at thehome of DavidD., Tyler D.’ smaternal
grandfather. After oneof hisweekendvisitsat David D.”shome, Tyler D. disclosedto Mr.
Mayfield that he had been sexually abused by hisgrandfather. Mr. Mayfield reported this
disclosure to the authorities and visitation in David D.’s home was stopped immediately.

Asthecaseprogressed, Jeff W. reported that henolonger had arel ationshipwith
AmandaD. and wasnot living with her and the children. Hefiled amotion seeking to be
dismissed fromthe case. The motion was granted on March 19, 2002, based on Jeff W.’s

representations that he had ended his relationship with AmandaD. and her children.

Subsequently, the DHHR requested a disposition hearing. The DHHR
recommended that Amanda D.’ s parental rights be terminated. The children’scase plan

prepared by the DHHR stated:



Although stipulationswere presented at theAugust 17,
2001 adjudi catory hearing, almost threemonthslater Cindy Hay
[AmandaD.’ scounselor] wrotethat Amandawouldliketoknow
what she did that was neglectful. Two states, Maryland and
Kentucky, have both found that Tyler was sexually abused by
Amanda sfather David[D.]. Inorder for Amandatoremedy the
problem of abuseand/or neglect, shemust first acknowledgethat
abuseand/or neglect hasoccurred. Amandahasnot donethis. In
theabsenceof recognition by Amandathat abuseand/or neglect
hasoccurred, thechildrenremainat risk andit would beunsafeto
returnthechildrentotheir mother. For theabove-stated reasons,
the[DHHR] recommendsthat theparental rightsof Amanda. ..
[D.] to [her children] be terminated.

Thedisposition hearing was held over the course of twodays. Mr. Mayfield
testifiedregardingthesexual abuseTyler D. reported. Heindicated that oncethevisitations
inDavidD.’ shouseweresuspended, Tyler’ sinteractionswith hispeersandfemal esimproved
“ahundred percent.” SarahW., acousinof AmandaD., testifiedthat AmandaD. asked her to
lieabout ThomasL . by testifying that shewashismistressand that hehadtriedtorunover her
withavan. Shestated that AmandaD. had also instructed her tofilefal secriminal charges
againg ThomasL # Sarah W. further indicated that Jeff W. wasstill apart of AmandaD.’ slife
andthat shehad seenhimhit Tyler D.ononeoccasioninthepresenceof AmandaD. Margaret
Brown, aservicecoordinator for theWest VirginiaBirthto ThreeProgramalsotestified. She
had assessed Alex A.’ slack of speech development. Ms. Browntestifiedthat Alex A.’ sdelays

werenot caused by ageneticdisorder, but instead were attributableto risk factors. Finally,

“Sarah W. stated that AmandaD. wasableto force her to tell these lies about
Thomas L. because AmandaD. was the payee on her social security checks.
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child protective serviceworkersfromMaryland and Kentucky testified withregard to the
sexual abusereported by Tyler D. They, likeMr. Mayfield, testified that Tyler’ sreportsof

sexual abuse by his grandfather were credible.

Atthecloseof theevidence, thecourt found that therewasno evidenceto show
that AmandaD . had not complied with theimprovement period, nor wasthereany evidenceto
show why it was not in the best interests of the children to be returned to their mother.
Consequently, thecourt dismissed theabuse and negl ect petitionand ordered thechildrento
bereturnedtotheir mother’ scustody. Thefinal order wasentered on July 1, 2002, and this

appeal followed.

STANDARD OF REVIEW

In Syllabus Point 1 of In the Interest of: Tiffany Marie S, 196 W.Va. 223, 470
S.E.2d 177 (1996), this Court set forth the standard of review for abuse and neglect cases:

Although conclusions of law reached by a circuit court are
subject to denovoreview,whenan action, such as an abuse and
neglect case, istried upon the facts without ajury, the circuit
court shall make adetermination based uponthe evidence and
shall makefindingsof fact and conclusionsof law astowhether
suchchildisabused or neglected. Thesefindingsshall not beset
asideby areviewing court unlessclearly erroneous. A findingis
clearly erroneouswhen, although thereisevidencetosupportthe
finding, thereviewing court ontheentireevidenceisleft withthe
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definiteandfirm convictionthat amistakehasbeen committed.
However, areviewing court may not overturn afinding simply
becauseit would have decidedthecasedifferently,and it must
affirmafinding if thecircuit court'saccount of the evidenceis
plausiblein light of the record viewed in its entirety.

With this standard in mind, we now consider whether the circuit court erred in this case.

1.
DISCUSSION

A. Jurisdiction

Attheoutset,wemust addressthis Court’ sjurisdiction in thiscase. Pursuant
toW.Va Code858-5-1(1998),“[a] party toacivil action may appeal tothe supremecourt of
appealsfrom afinal judgment of any circuit court[.]” Asnoted above, the DHHR and the
guardian ad litem are appealing from afinal circuit court order, and thus, this Court has
appellatejurisdictioninthiscase. However, shortly after thecircuit court entereditsJuly 1,
2002 final order, AmandaD. moved to Maryland with the children. Consequently, inthis
appeal,AmandaD. hasasserted that thisCourt nolonger hasjurisdiction becausesheand her
childrenarenot presently residentsof thisState. Inaddition, thisCourt wasadvised on January
13,2003, by theguardianadliteminthiscase,that Tyler D., Alexander A.,andNevaehD. are

now inthelegal custody of the Allegheny County Department of Social Servicesof the State



of Maryland based on alleged abuseand neglect of thechildrenby AmandaD. Thus, theinitial

Issue we must resolve is whether this Court should render an opinion in this case.

When morethan one statebecomesinvolvedindeterminingthe custody of a
child,theUniform Child Custody Jurisdictionand Enforcement Act, codifiedat W.Va. Code
88 48-20-101 to -404 (2001) (hereinafter “UCCJA"), applies along with the Parental
Kidnapping Prevention Act, 28 U.S.C. 8 1738A (1994) (hereinafter “PKPA”). In West
Virginia Dept. of Health and Human Resources ex rel. Hisman v. Angela D., 203 W.Va. 335,
342, 507 S.E.2d 698, 705 (1998), this Court recognized that the definition of “custody
proceeding” withinthe UCCJA expresdy includesabuseand neglect proceedings. ThisCourt
further determinedthat *‘ the PK PA isapplicabletodll interstate custody proceedingsaffecting
aprior custody award by a different State, including [abuse,] neglect and dependency
proceedings.”” 1d., quoting In re Van Kooten, 126 N.C.App. 764, 769, 487 S.E.2d 160, 163

(1997).

Pursuant to W.Va. Code 8 48-20-206(a) ( 2001):

(a) Except asotherwise provided in section 20-204 [ § 48-20-
204] > acourt of thisstatemay not exerciseitsjurisdictionunder
this article if, a the time of the commencement of the
proceeding, aproceeding concerning the custody of thechildhas

*W.Va. Code§48-20-204 (2001) addressestemporary emergency jurisdiction
whereachildispresentinthisstateand hasbeen abandoned or issubjected or threatened with
mistreatment or abuse.



been commencedinacourt of another statehavingjurisdiction
substantially in conformity with this chapter, unless the
proceeding has been terminated or isstayed by the court of the
other state because a court of this state is amore convenient
forum under 20-207 [§ 48-20-207] .5
(Footnotes added). However, in Syllabus Point 6 of AngelaD., this Court explained that:

“Notwithstanding their intent to require states adopting the
Uniform Child Custody Jurisdiction Act to recognize custody
decreesentered by sister states, theAct'sdraftersinnouncertain
termsprovidedjurisdictionto boththeoriginal ‘ custody court’
and other courtsto determinewhether modification of theinitial

custody decreeisinthebest interest of thechild.” Syl.Pt. 2,In
reBrandon L.E., 183 W.Va. 113, 394 S.E.2d 515 (1990).

Inthiscase, we believethe best interests of thechildren requirethis Court to
addressthemeritsof thisappeal. Giventheerrorsmadeby thecircuit courtinthiscase, we
feel that wewould beremissif wedidnotdoso. Withthat said, thisCourt recognizesthat at
thisjuncture there appears to be litigation involving these children currently ongoing in
Maryland. Therefore, this Court has determined that upon remand, and pursuant to the
provisions of theUCCJA ,thecircuit court shouldimmediately contact the Circuit Court of
Allegheny County, Maryland. Based ondocumentsfiledwiththisCourt, theMaryland Court
appearsto beconducting proceedingsconcerning custody of thesechildren. TheMaryland
Court needs to be aware of the proceedings that have occurred in West Virginiaand this

Court’ sdecisionasset forth herein. Inthisfashion, theCircuit Court of Mineral County, West

*This Court isunaware of any stay of the proceedingsin Maryland.
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Virginia,andtheCircuit Court of Allegheny County, Maryland, can determinetheappropriate
forumfor addressing thefutureof these children consi stent withthelawsof thisStateand the
lawsof the State of Maryland. Whileit now appearsthat Maryland is presently the proper
forum, intheevent that Maryland defersjurisdiction to this State, the circuit court should
proceedtoenter anorder terminating AmandaD.’ sparental rights, devel op apermanency plan
for thechildren,and determinewhether AmandaD . should beafforded continued visitation

with her children as set forth below.

B. Findings of Abuse and Neglect

Having resol ved thejurisdictionissue, wenow turnto theassignmentsof error
raised by the DHHR and the guardian ad litem. They first contend that the circuit court’s
findingsand conclusionswerecontrary totheevidence. Inthefinal order, thecircuit court
stated:

6. The State of West Virginia has failed to show by clear and
convincing evidencethat theminor children wereabused and/or
neglected.

7. TheStatehasalsofailedto show why placing T.D.,A.A., and
N.D. under the custody of Amanda [D.] was not in the best
interests of the children.

9. Allegationsin petition to support termination of Amanda
[D.”s] parental rights are unsubstantiated and unfounded.

10. Theminor children hereinwerenot abused and/or neglected
by Respondent Amanda[D.]

11



TheDHHR andtheguardianadlitemfirmly assert that thecourt’ sfinding that therewasno
evidencethat thechildrenwereabused and negl ected i sclearly erroneousgiventhestipulations

made by Amanda D. during the adjudicatory hearing in this case. We agree.

OnAugust 17,2001, AmandaD. signed adocument stipul ating totheall egations
of lack of supervision, poor living conditions, and not paying enough attentionto thechildren.
Shefurther stipulated that therewere occasionswhenthechildrenwereunclean and had an
odor duetohavingnowater inthehomeandthat Tyler D.’ sclothing wastoo small for him.
Based onthesestipulations, thecircuit court entered an order on September 10, 2001, finding
that AmandaD.neglected Tyler D., Alexander A.,and Nevaeh D. However, thecourt’ sfinal
order entered on July 1, 2002, states that there was no evidence that the children were

neglected. The court clearly erred in that regard.

Inaddition,webelievethat thecircuit court erred by finding that therewas no
evidencethat thechildren had been abused. Contrary tothefindingsof thecircuit court, there
wasclear and convincing evidencethat Tyler D.wasphyscaly abused. Specificaly, therewas
evidencethat Tyler D.washitinthefaceandasaresult,sufferedabloodclot in hisleft eye
whichrequiredsurgery. Tyler D.’ sphysicianindicatedthat Tyler’ seyeinjury wascaused by
“blunttrauma.” Tyler D. asoreportedthat Jeff W. had burned himwithalight andthrew him

on the floor.
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Furthermore, therewasclear and convincing evidencethat Tyler D. wassexually
abused. Whiletherewasno physical evidence, threewitnessestestifiedthat Tyler D’ sreports
of sexual abusewerecredible. Inparticular, Mr. Mayfield, Tyler’ spsychotherapist, testified
that hebelievedthat Tyler wastelling thetruth about being sexually abused based uponthe
|language he used, the consistency inhisstatements, and thedetailsheprovided. Likewise,
Beverly Green, achild protectiveservicesinvestigator withthe Allegheny County Department
of Social ServicesinMaryland, testified that theconsistency in Tyler’ sstatementsabout the
sexual abuseindicatedthat hewasbeingtruthful. Finally, GlendaRazo, acase manager for
child abuseand neglect in Fort Knox, Kentucky, testifiedthat Tyler’ sall egationsof sexual
abusewerecredible. All threewitnessesindicated that they have considerableexperiencein

dealing with sexually abused children. This evidence cannot simply be ignored.

Althoughtherewasnoevidencethat Alexander A.andNevaeh D. werephysically
or sexually abused, they must be considered abused children becausethey residedinthehome
wheretheabuseof Tyler D.occurred. Asthis Court explained in Syllabus Point 2 of Inre
Christina L.,194 W.Va. 446, 460 S.E.2d 692 (1995):

Wherethereis clear and convincing evidence that a child has

suffered physical and/or sexual abusewhileinthecustody of his

or her parent(s),guardian, or custodian, another childresidingin

thehomewhentheabusetook placewhoisnot adirect victim of

thephysical and/or sexual abusebutisat risk of being abusedis
an abused child under W.Va.Code, 49-1-3(a) (1994).
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Thus, givenall of theabove,wefindthat thecircuit court erred by concludingthat therewas

no clear and convincing evidence that these children were abused and neglected.

C. Termination of Parental Rights

TheDHHR andtheguardianad litemfurther contend that thecircuit court erred
by not terminating Amanda D.’s parental rights. The DHHR and the guardian ad litem
acknowledge that there were no all egationsthat AmandaD . directly abused or injured her
children. However, they assert that theevidentiary record establishesaclassic caseof failure
to protect by aparent. Inother words, they contendthat AmandaD.’ srefusal to acknowledge
that Tyler D.wasphysically and sexual ly abused putshimand hissiblingsat risk for further

abuse, and thus, warrants the termination of AmandaD.’ s parental rights.

In Syllabus Point 3 of InreJeffreyRL.,190W.Va.24,435 S.E.2d 162 (1993),
this Court held that:

Parental rights may be terminated where there is clear and
convincing evidencethat theinfant child hassuffered extensive
physical abuse while in the custody of hisor her parents, and
thereisnoreasonabl elikelihood that the conditionsof abusecan
besubstantially corrected because the perpetrator of the abuse
has not been identified and the parents, even in the face of
knowledge of the abuse, have taken no action to identify the
abuser.
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As this Court explained in Syllabus Point 3 of West Virginia Dept. of Health and Human
Resources ex rel. Wright v. Doris S, 197 W.Va. 489, 475 S.E.2d 865 (1996):

“W.Va.Code, 49-1-3(a) (1984), in part, definesan abused childto
include onewhose parent knowingly allowsanother personto
committheabuse. Under thisstandard, termination of parental
rightsisusually upheld only wherethe parent takesnoactionin
thefaceof knowledgeof theabuseor actually aidsor protectsthe
abusing parent.” Syl. Pt. 3,InreBettyJ.W., 179 W.Va. 605, 371
S.E.2d 326 (1988).

Moreover,

“Termination of parental rights of aparent of anabused childis
authorized under W.Va.Code, 49-6-1to 49-6-10, asamended,
wheresuch parent contendsnonparticipationinthe actsgiving
risetothetermination petitionbut thereisclear and convincing
evidencethat such nonparticipating parent knowingly took no
action to prevent or stop such acts to protect the child.
Furthermore, termination of parental rights of a parent of an
abused childisauthorized under W.Va.Code, 49-6-1t049-6-10,
as amended, where such nonparticipating parent supports the
other parent'sversion astohow achild'sinjuries occurred, but
there is clear and convincing evidence that such version is
inconsistent with the medical evidence.” Syl. Pt. 2, Inre Scottie
D., 185W.Va. 191, 406 S.E.2d 214 (1991).

Syllabus Point 5, Doris S

Inthiscase, AmandaD.hascontinuously and persistently deniedthat Tyler was
physically and sexually abused. When speaking with her caseworkers, AmandaD. wasadamant
inher denialsof abuseof Tyler D.both by her father and her boyfriend. Shealsodeniedthat
sheneglectedthechildren after earlier stipul ating tothat fact. Duringthedisposition hearing,

AmandaD. wasaskedwhether shebelievedthat her father, David D., had sexually abused Tyl er.
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Shereplied,“Let’ snotsay that | doand | donot, | guessanythingispossible.” AmandaD. then

said, “I’ve never had any concerns about not letting them [my children] around my father.”

AmandaD.wasal so questioned about theall egationthat Jeff W. had physically

abused her children. Shetestified asfollows:
Q. Do you believe that Jeff [W.] was ever physically
abusive to your children?
A. No. | donot, --
Q. Was he ever physically abusive to you?
A. No.
Q. Okay, areyouaware, from Doctor [sic] Mayfield’'s
testimony, that Tyler has said that Mr. [W.] was abusive to him?
A. | believe that its [sic] possible, and, it could have
happened, but I’ ve never witnessed it.
WhileAmandaD.testified at thedi sposition hearing that shenolonger had arelationshipwith
Jeff W., she had previously made the same statement to her case workers, but then later
admittedthat Jeff W.still livedwithher. Atonepoint, AmandaD. asked SarahW. to poseas
Jeff W.’ sgirlfriend at amultidisciplinary treatment team meetinginan effort to convincethe
DHHRthat shenolonger had arelationshipwith Jeff W. Atthedisposition hearing, Sarah\W.
testified that she had seen AmandaD. with Jeff W. during the week before the disposition
hearing.” AmandaD.’ sfal setestimony and her solicitation of perjuredtestimony, aswell as

her recruitment of Sarah W. in the schemeto mislead and defraud the court regarding her

relationshipwith Jeff W.isinand of itself compelling evidence of abuseand neglect. I[twas

"Duringthisappeal , thisCourt wasadvised by thepartiesthat AmandaD. married
Jeff W. two weeks after the circuit court entered itsfinal order in this case.
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acontemptibleschemedesigned to obstruct and obfuscate so asto allow continued exposure

of her vulnerable, helpless children to serious physical abuse at the hands of Jeff W.

Havingreviewedtheentirerecord, itisobvioustothisCourt that AmandaD. has
never acknowledgedthat her childrenwerephysically and sexually abused. Although Amanda
D.participatedintheimprovement period granted to her foll owing theadjudicatory hearing,
shecontinuedtodisbelieveher son’ sreportsof physical abuseby Jeff W. and sexua abuseby
DavidD. Furthermore, despitethesti pul ationsshemadeat theadjudicatory hearing, Amanda
D.never acknowledged that sheneglected her children. Threemonthsafter shemadethose
stipulations she was asking her counselor “what she did that was neglectful.”

In Doris S, supra, 197 W.Va. at 498,475 S.E.2d at 874, this Court explained
that:

[11n order to remedy the abuse and/or neglect problem, the

problemmust first beacknowledged. Failuretoacknowledgethe

existence of the problem, i.e., thetruth of the basic allegation

pertai ningtotheall eged abuseand neglect or theperpetrator of

sai d abuseand negl ect, resultsin making the problemuntreatable

andinmaking animprovement period anexerciseinfutility at the

child’ s expense.

GivenAmandaD.’ srefusal to acknowledgethat her children havebeen abused and neglected,
webelievethat thereisnoreasonabl elikelihood that the conditionsof abuseand neglect can

be substantially corrected. In Syllabus Point 4 of In the Matter of Jonathan P., 182 W.Va.

302, 387 S.E.2d 537 (1989), this Court held that:
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“Termination of parental rights,themost drasticremedy under
the statutory provision covering the disposition of neglected
children, W.Va.Code, 49-6-5[1977] may be employed without
theuseof interveninglessrestrictivealternativeswhenitisfound
that there is no reasonable likelihood under W.Va. Code,
49-6-5(b) [1977] that conditions of neglect or abuse can be
substantially corrected.” Syllabus Point 2, Inre RJ.M., 164
W.Va. 496, 266 S.E.2d 114 (1980).

“ Although parentshavesubstantial rightsthat must be protected, theprimary
goal incasesinvolving abuseand neglect,asinall family law matters, must bethehealthand
welfare of the children.” Syllabus Point 3, InreKatie S, 198 S.E.2d 79, 479 S.E.2d 589
(1996). If wewereto affirmthecircuit court’ sdecisioninthiscase, thehealthand welfare
of Tyler D.,Alexander A.,and Nevaeh D.would beinseriousjeopardy. AmandaD. hasnot
demonstrated any ability or even willingness to protect her children from further abuse.
Furthermore, her ability to correct the conditionsof neglect inwhichthechildrenwerefound
isclearly inseriousdoubt. Thisisespecially trueconsidering thefactsthat havecometolight

since the circuit court entered itsfinal order.

Notwithstanding thisCourt’ sfindingsinthisopinion, tobeabsolutely fair tothe
trial judge, giventheevidenceavail ableat thetime of the disposition hearing, thecourt’ sinitial
effortstoreunitethesechildrenwith AmandaD.werereasonableandfair. Thereiscertainly
astrong impetusin our law to keep familiestogether if at all possible. Atthetimethetrial

judgereturnedthechildrento AmandaD., hecould not haveanticipatedthat Tyler D.would
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losesightinhiseye, nor could hehaveknownthat AmandaD. would marry Jeff W. Infact,
AmandaD.hadindicatedthat shenolonger had arel ationshipwith Jeff W.,and hehad been
dismissed fromthe casebased on hisrepresentationsthat hehad ended hisrel ationshipwith
AmandaD. and her children. Moreover, AmandaD. did satisfy the requirements of her
improvement period. Simply put, thetrial judgewasfaced with adifficult set of factsat the
conclusion of the evidence in the disposition hearing. Nevertheless, we are compelled to
reversethefinal order of thecircuit court and remand this case with instructions to enter an

order terminating the parental rights of AmandaD.

Uponremand,thecircuit courtisfurther instructed to enter apermanency plan
for thechildren. Based upontherecord, it appearsto thisCourt that theappropriate placement
for Tyler D.iswithhisfather, ThomasL . Unfortunately, therecordisunclear withregardto
theappropriateplacement for Alexander A.and Nevaeh D. Whilethecasewaspending below,
therewasan effort madeto determinewhether Alexander and Nevaeh could beplacedwith
their paternal grandmother, Connie A. At Connie A.’ srequest, her home study was never
completed,andthechildrenremainedinfoster care. Uponremand, thecircuit court should

explore the possibility of placing Alexander A. and Nevaeh D. with Connie A 2

8Documentsfiledinthisappeal statethat after thechildrenwereremovedfrom
their mother’s custody in Maryland, the Allegheny Department of Social Services
recommendedthat Alexander A.and Nevaeh D. beplacedinthecustody of ConnieA. andthat
Tyler D. be placed in the custody of hisfather, ThomasL.
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Finally, the court should also consider whether it isin the children’s best
interests to have continued visitation with their mother. This Court has held that:

When parental rightsareterminated dueto neglect or abuse, the

circuit court may nevertheless in appropriate cases consider

whether continued visitation or other contact with the abusing

parentisinthebestinterest of thechild. Amongother things, the

circuit court should consider whether acloseemotional bond has

been establi shed between parent and child and thechild'swishes,

if heor sheisof appropriate maturity to makesuchrequest. The

evidencemustindicatethat such visitation or continued contact

would not be detrimental to the child'swell being and would be in the child's best intere
Syllabus Point 5, Christina L., supra. Although there was some testimony during the
disposition hearing suggesting that it would not be in the children’ sbest intereststo have
continued contact withtheir mother, wedo not believethat thisevidencewasfully devel oped.
Accordingly, upon remand, the circuit court should hear argument from all partiesonthis
issue, and take additional evidence if necessary, before determining whether continued

visitation or other contact with AmandaD. isin the best interests of the children.

D. Excluded Testimony

While we have already determined that the final order in this case must be
reversed, we, nonethel ess, arecompelled to addressonefinal assignment of error raised by
theDHHR andtheguardianadlitem. Thealleged error concernsthecircuit court’ srefusal to
allow Cathy Vibostak, the child protectiveservicesworker whofiled theabuseand neglect
petitioninthiscase, totestify during thedisposition hearing. Thetranscript of thedisposition

proceedingsshowsthat the State,onbehal f of theDHHR, attemptedtocall Ms.Vibostak to
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testify during the second day of thehearing. The Statehad indicated tothecourt earlier that
it had rested its case except for presenting thetestimony of GlendaRazowho was going to
testify by phonefrom Fort Knox, Kentucky. Whilewaitingfor Ms. Razoto becomeavailable,
the Stateattemptedtocall Ms.Vibostak totestify. AlthoughMs. Vibostak had beenlisted as
apotential witnessfor the State, the court refused to allow her totestify becausethe State had
resteditscaseexceptfor Ms.Razo’ stestimony. Thereafter, theguardianadlitem attempted
tocall Ms. Vibostak to testify. Counsel on behalf of AmandaD. objected, stating that the
guardianadlitemhadfailedto provideawitnesslist. Thecircuit court sustained theobjection

and Ms. Vibostak was not permitted to testify.

Pursuant to Rule 30 of theRulesfor Child Abuseand Neglect Proceedings, the
parties must providealist of witnessesat | east fivedaysprior to the disposition hearing.® It
appearsthat the guardian didnotdosointhiscase. However, thisCourt haslong sinceheld

that thebest interestsof thechildren areparamount in abuse and neglect cases. Tothat end,

*Rule 30 of the Rulesof Procedurefor Child Abuse and Neglect Proceedings
states:

Atleastfive (5) judicial dayspriortothedispositionhearing, each party shall
providethe other parties, persons entitled to notice and theopportunity tobe
heard, and the court alist of possiblewitnesses, with abrief summary of the
testimony to bepresented at thedisposition hearing,and alist of issuesof |aw
andfact. Partiesshall haveacontinuing obligationto updateinformationuntil
the time of the disposition hearing.
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thechildrenareentitledto effectiverepresentationthroughaguardianat litem. In Syllabus
Point 3 of State ex rel. Amy M. v. Kaufman, 196 W.Va. 251, 470 S.E.2d 205 (1996), this
Court explained that:

Thereisaclear legislativedirectivethat guardiansadlitemand

counsel for both sides be given an opportunity to advocatefor

their clientsinchild abuseor neglect proceedings. WestVirginia

Code 8 49-6-5(a) (1995) statesthat the circuit court shall give

boththepetitioner and respondents an opportunity to be heard

when proceedingtothedisposition of the case. Thisright must

be understood to mean that the circuit court may not impose

unreasonabl elimitationsuponthefunction of guardiansad litem

inrepresenting their clientsinaccordwith thetraditions of the
adversarial fact-finding process.

Whiletheguardianadliteminthiscaseshould haveprovidedalist of withesses
heintendedtocall totestify at thedisposition hearing, we believe the circuit courtimposed
an unreasonabl e limitation upon his representation of the children in this matter by not
allowinghimtopresent Ms.Vibostak’ stestimony. A guardianadlitemiscertainly required
tocomply withtheRulesfor Child Abuseand Neglect Proceedings, and heor sheshould make
every efforttofulfill theroleof guardian ad litemasdefined by thisCourtininreJeffreyR.L.,
supra. However, amere procedural technicality does not take precedence over the best
interestsof thechildren. Inthisinstance, Ms. Vibostak waslisted asawitnessby the State, and
thus, all partieshad notice of her testimony. Thecircuit court clearly erred by not allowing

the guardian ad litem to present Ms. Vibostak’ s testimony.
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V.

CONCLUSION

Accordingly, for thereasonsset forth above, thefinal order of the Circuit Court
of Mineral County enteredonJuly 1,2002,isreversed. Thiscaseishereby remandedtothe
circuit court withdirectionstoimmediately contact the Circuit Court of Allegheny County,
Maryland,toascertai nthestatusof the proceedingsconcerningthechildrenin Maryland; to
advisethat court of thisopinion; andto determinetheproper forumfor addressing thefuture
of thesechildren. If the Maryland court defersjurisdiction to this State, thecircuit courtis
directedto enter an order terminating the parental rightsof AmandaD. toher children, Tyler
D.,Alexander A.,and Nevaeh D.; devel op apermanency planfor thechildren; and determine
whether Amanda D. should be afforded continued visitation with her children.

Reversed and remanded with directions.
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