




















was able to work until this injury and he had allegedly never been seen for lumbar pain that these

conditions should be held compensable. (Exhibit K)

Dr. Michael Brooks reviewed the March 9, 2021, MRI and issued an Aging Analysis
dated January 15, 2022. (Exhibit L) Dr. Brooks stated as follows in his report:

HISTORY: Approximately two weeks following date of injury, the
patient underwent an MRI examination of the lumbar spine. The
primary report described essentially multilevel degenerative and
facet joint arthrosis.

DISCUSSION: There is shallow disc bulging at L.2-3 and L3-4
with ligamentum flavum infolding and mild bilateral facet
arthrosis. No central canal stenosis, herniation, or neuroforaminal
narrowing. There is disc desiccation at L4-5 with disc level
osteophytes and superimposed circumferential disc bulging.
Ligamentum flavum infolding and severe facet arthrosis contribute
to mild to moderate central canal stenosis. There is also disc
desiccation at L5-S1 with circumferential disc bulging and
ligamentum flavum infolding contributing to mild central canal
stenosis. There is severe facet joint arthrosis with posterolateral
osteophytes contributing to moderate bilateral neuroforaminal
narrowing.

CONCLUSION: In conclusion, the findings on this MRI
examination are chronic and related to degenerative disc disease
and facet joint arthrosis.

SUMMARY:

Degenerative disc disease and facet joint arthrosis at
L2-3 and L3-4 chronic

2. Degenerative disc disease and facet joint arthrosis at
L4-5 with mild to moderate canal stenosis — chronic

3. Degenerative disc disease and facet joint arthrosis at
L5-S1 with mild central canal stenosis and moderate
bilateral neuroforaminal narrowing - chronic

By decision dated May 19, 2022, the Office of Judges reversed the Claims
Administrator’s orders dated May 17, 2021, and July 1, 2021; ordered the referral to Dr. Patel;
and added bulging discs from L2 through S1 as compensable conditions in this claim. (Exhibit

M) In doing so, the Office of Judges found as follows:






should be authorized under this claim. While these preexisting degenerative conditions may
have been aggravated by the compensable injury, they should not be added as compensable

conditions in this claim.

The Board of Review’s affirmation of the Office of Judge’s interpretation of the West

Virginia Supreme Court of Appeals decision in Moore v. ICG Tygart Valley, LLC, No. 20-0028

(April 28, 2022) was clear legal error as she clearly misinterpreted and misapplied the holding in
that claim. When read together, the West Virginia Supreme Court of Appeals decision in Gill v.
City of Charleston, 236 W. Va. 737, 783 S.E.2d 857, 2016 W. Va. LEXIS 61 (W. Va. Feb. 10,
2016) and Moore v. ICG Tygart Valley, LLC, No. 20-0028 (April 28, 2022) require this Board to
REVERSE the decision of the Office of Judges dated May 19, 2022, and REINSTATE the
Claims Administrators order dated July 1, 2021. The Order of the Board of Review is clearly

wrong in light of the reliable, probative and substantial evidence of record, or lack thereof, is
arbitrary and capricious and is in violation of the applicable statutes and regulations and should
be REVERSED by the Court. Alternatively, the employer requests that this claim be
REMANDED to the Office of Judges to permit the employer an opportunity to develop evidence
to rebut the presumption set forth in Moore v. ICG Tygart Valley, LLC, No. 20-0028 (April 28,
2022).!

¥s STATEMENT REGARDING ORAL ARGUMENT AND DECISION

The facts and legal arguments are adequately presented by the employer’s brief and
record before the Court. Therefore, the employer respectfully submits that oral argument is not

needed for this appeal.

VI.  ARGUMENT

The issue before this Court is whether the Order of the Board of Review dated October
21, 2022, was clearly wrong in light of the reliable, probative and substantial evidence of record,
or lack thereof, is arbitrary and capricious and is in violation of the applicable statutes and

regulations in reversing the Claims Administrator’s order dated July 1, 2021, which denied the

1 The Office of Judges submitted the claimant’s protest to the July 1, 2021, order denying the addition of
the disc bulges as compensable on March 21, 2022, prior to the Moore decision.







Order is clearly wrong in light of the reliable, probative and substantial evidence of record, or
lack thereof, is arbitrary and capricious and is in violation of the applicable statutes and

regulations.

Initially, it must be remembered that the claimant bears the burden of establishing his
claim. “In order to establish compensability an employee who suffers a disability in the course of
his employment must show by competent evidence that there was a causal connection between
such disability and his employment.” Deverick v. State Workmen’s Compensation Director, 150
W. Va. 145, 144 S.E. 2d 498 (1965) (Syl. pt 3). Further, “Where proof offered by a claimant to

establish his claim is based wholly on speculation, such proof is unsatisfactory and is inadequate

to sustain the claim.” Clark v. State Workmen’s Compensation Comm’r, 155 W. Va. 726, 187
S.E.2d 213 (1972) (Sylpt 4). Simply stated, benefits should not be paid from a workers’

compensation policy “unless there be a satisfactory and convincing showing” that the claimed
disability actually resulted from the claimant’s employment. Whitt v. State Workmen’s
Compensation Comm’r, 153 W. Va. 688, 693, 172 S.E.2d 375, 377 (1970) (quoting Machala v.
Compensation Comm’r, 108 W. Va. 391, 397, 151 S.E. 313, 315 (1930)).

Disability is not synonymous with compensability. Compensability refers to an injury
from an isolated fortuitous event which occurred in the course of and resulting from
employment. Disability is the result of a condition and relates to entitlement to temporary total
disability benefits or medical benefits. In the instant claim there is no evidence which establishes
that the degenerative disc bulges which were identified on the MRI of the 58 year old claimant
were caused by the injury in this claim. While they may have been aggravated or exacerbated by

the lumbar sprain in this claim there is no evidence that they were caused by the injury.

Not even under the old “rule of liberality” was the claimant relieved of their burden. In
fact, the West Virginia Supreme Court of Appeals previously stated that “[w]hile informality in
the presentation of evidence is permitted in workmen’s compensation cases and a rule of
liberality in favor of the claimant will be observed in appraising the evidence presented, still the
burden of establishing a workmen’s compensation claim rests upon the one who asserts it and the
well-established rule of liberality cannot be considered to take the place of proper and

satisfactory proof.” Deverick v. State Compensation Director, 150 W. Va.145, 144 S.E.2d 498
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