
IN THE CIRCUIT COURT OF MARSHALL COUNTY, WEST VIRGINIA 

IPI, INC. and MATTHEW 
JOSEPH TAYLOR, 

Plaintiffs/Counter-Def end ants, 

v. 

AXIALL CORPORATION and 
EAGLE NATRIUM, LLC, 
WESTLAKE CHEMICAL CORPORATION, and 
CHARLES ZEIGLER, 

Defendants/Counter-Plaintiffs. 

C ivil Action No. 18-C-14 
Judge Jeffrey D. Cramer 

ORDER GRANTING COUNTER-PLAINTIFFS' MOTION 
FOR PARTIAL SUMMARY JUDGMENT REGARDING 

INDEMNIFICATION RELATED TO THE RAILCAR RELEASE 

Axiall Corporation and Eagle Natriwn, LLC ("Counter-Plaintiffs"), brought on for hearing 

on July 18, 2022 their "Motion for Partial Summary Judgment Regarding Counter-Plaintiffs' 

Indemnification C laim Related to the Railcar Release" pursuant to Rule 56 of the West Virginia 

Rules of Civil Procedure. Counter-Plaintiffs were represented by William Wilmoth, John Calicott, 

and Katherine Herrmann of Steptoe & Johnson PLLC and Counter-Defendants IPI, Inc. and 

Matthew Joseph Taylor ("Counter-Defendants") by Patrick Timony and Zachary Rosencrance of 

Bowles Rice LLP. 

WHEREUPON, the Cou1i considered the motion and subsequent briefing and fo llowing 

the arguments of the parties took the matter under advisement. Upon due and mature consideration, 

and for the reasons discussed more fully herein, the Court FINDS that there is no disputed material 

fact that IPI has breached the valid and enforceable indemnity provisions appl icable to the Railcar 

Release and thus GRANTS the motion as set forth herein. 
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A. FINDINGS OF FACT 

1. TPT, lnc. ("IPT") was a vendor that provided maintenance services at the Natrium 

Plant on a project-by-project basis, including painting the exteriors of tanks and applying special 

coatings on their interiors. 

2. Mathew .Joseph Taylor ("Mr. Taylor") is TPI 's President. 

3. Eagle Natrium, LLC ("Eagle Natrium") owns the Natrium Plant and employed its 

personnel during the events relevant to this matter. 

4. Axiall Corporation ("Axiall"), through a senes of intermediaries, is the parent 

company of Eagle Natrium. 

5. At all times pertinent to this lawsuit, IPl completed projects at the Natrium Plant 

pursuant to three governing documents: (I) an Agreement for On-Site Services ("AOS"), (2) 

Purchase Orders (a "PO") issued on a project by project basis and (3) General Terms and 

Conditions ("Terms and Conditions"), incorporated into each PO. The AOS was originally 

executed in 2007. IPI consented to its subsequent transfer. 

6. The AOS created certain obligations regarding IPI's work at the Natrium Plant, 

including: 
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a. No work could be performed at the Natrium Plant, except through the PO 
process, referred to in the AOS and as an "Accepted Order." 

b. IPI could legally bind itself to the obligations set forth in each PO in several 
different ways, including "by Contractor undertaking to provide the 
Services .... " 

c. IPI agreed to indemnify the "Buyer ," including the operating entity for the 
Natrium Plant and affiliated entities, for all claims of damages brought by it, or 
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personal injuries or damages sought by IPI ' s employees, except to the extent 
arising out of sole negligence or willful misconduct. 

7. The AOS includes the following indemnification language: 

Contractor assumes the risk of all damages, losses, costs and 
expenses, and agrees to indemnify , defend and hold harmless Buyer, 
their directors, officers, agents, and employees from and against any 
and all claims, liability, damage, loss, penalties, fines, cost and 
expense of any kind whatsoever which may accrue to or be sustained 
by any Buyer, their d irectors, officers, agents or employees, arising 
out of this Agreement and/or the Services, including, without 
limitation, for the death of or injury to persons or destruction of 
property involving Contractor, its employees, agents and 
representatives, sustained in connection with performance of the 
Services, arising from any cause whatsoever (including without 
limitation, injuries resulting from failure of or defect in any 
equipment, instrument or device supplied by Buyer or their 
employees to Contractor, its employees, agents or representatives al 
the request of Contractor, its employees, agents or representatives), 
except the extent arising out of the sole negligence or willful 
misconduct of the Buyer or its employees acting within the scope of 
their employment. The indemnification obi igation of this Section 4 
shall be deemed modified as required to exclude that degree of 
indemnification required aforesaid which is expressly prohibited by 
applicable law, statute, or regulation, if any; but to the extent the 
aforesaid indemnification obligation is valid and enforceable, it 
shall remain in effect though modified. The indemnity obligations 
of contractor hereunder shall survive the termination or expiration 
of this agreement and of any applicable accepted order. 

8. The Tem1s and Conditions, which were incorporated into each PO during times 

relevant to the Counter-Claims, contained additional IPI obligations, including the following: 
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a. The Terms and Conditions were accepted by !Pl if it undertook to provide the 
"materials, services or work" referenced in a PO. 

b. IPI agreed to indemnify the "Buyer," including the operating entity and all 
affil iated entities, for all claims of damage, including personal injury and 
damages sought by IPI's employees, except to the extent arising out of sole 
negligence of Buyer. 
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9. The Terms and Conditions include the following indemnification language: 

Seller assumes the risk of all damage, loss, costs and expenses, and 
agrees to indemnify, defend and hold harmless Buyer, its officers, 
employees and representatives, from and against any and all 
damages, claims, demands, expenses (including reasonable 
attorneys' fees), losses or liabilities of any nature whatsoever, and 
whether involving injury or damage to any person (including 
employees of Seller and Buyer) or property, and any and all suits, 
causes of action and proceedings thereon arising or allegedly arising 
from or related to the subject matter of this Purchase Order, except 
where such injury or damage was caused by the sole negligence of 
Buyer. This indemnity shall survive the termination or cancellation 
of this Purchase Order, or any part hereof. 

10. On Saturday, August 27, 2016, railcar AXL 1702 ("1702") experienced a crack, 

releasing approximately 178,400 pounds of chlorine (the "Railcar Release"). The Railcar Release 

occurred shortly after 1702 had been loaded with liquid chlorine for the first time after being 

returned to service at the Natrium Plant. 1702 had been inspected by AIITranstek, LLC 

(" AIITranstek"), a third patiy that provided railcar maintenance services. The Railcar Release 

occurred after 1702 was put back in service for the first time since returning from the care of 

AllTranstek and Rescar, third-party maintenance vendors who had charge of 1702 in order to repair 

and inspect it. In addition, during the shopping and repair process, Superheat GFH Services, Inc. 

("Superheat"), performed specialized post weld heat treatments at areas adjacent to or in proximity 

to the crack. 

11. Mr. Taylor does not know who is responsible for the Railcar Release. Counter-

Defendants did not put forth any proposed expert testimony regarding who was responsible for the 
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Railcar Release. No competent evidence1 has been presented to indicate that Counter-Plaintiffs 

were so lely negligent2 or engaged in any willful misconduct in relation to the Railcar Release. 

12. At the time of the Railcar Release, Mr. Taylor and an IPI wo rk crew were 

performing work at the Natrium Plant on Tank 24 pursuant to PO 45100448 17, which referenced 

the AOS and incorporated the Terms and Conditions. 

13. Upon learnjng of the Railcar Release, Mr. Tay !or and the IPI work crew left the 

work area promptly. Believing he was exposed to chlorine, Mr. Taylor sought medical care. After 

being evaluated at Ru by Memorial Hospital in Morgantown, West Virginia, Mr. Taylor was 

released the same day. Mr. Taylor returned to work at the Natriurn Plant the following Monday, 

the Railcar Release having occuned on a Saturday. 

14. Counter-Defendants thereafter sued Counter-P laintiffs and other affiliated pai1ies 

seeking damages associated with the Railcar Release, among other causes of action. 

15. Counter-Plaintiffs have incurred significant legal fees and costs, as wel l as expert 

fees and costs, associated with defending the claims brought by Counter-Defendants in relation to 

the Railcar Release. 

16. IP I has refused to indemnify, defend, or bold harmless Counter-Plaintiffs from 

Counter-Defendants' claims brought against them regarding the Railcar Release. 

I 7. The Court has yet to rule regarding the applicability of the indemnification 

provisions in the AOS and Terms and Conditions related to claims asserted by IPI and Mr. Taylor, 

other than the Rai !car Release. 

1 Counter-Defendants submitted numerous exhibits with their briefing that did not meet the threshold requirements 
for consideration as set forth in Rule 56 of the West Virginia Rules of Civil Procedure and as fu11her discussed by 
the West Virginia Supreme Court of Appeals at Fn. 15 in Ramey v. Contractor Enterprises, Inc., 225 W. Va. 424, 
693 S.E.2d 789 (20 I 0). 
2 The Court has analyzed this issue in the context of the contractual obligations presented by Counter-Plaintiffs' 
motion. This finding shall not be construed to infer that Counter-Plaintiffs were negligent to any degree in relation 
to the Rai lcar Release. 
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CONCLUSIO 1S OF LAW 

1. Summary judgment should be granted "if the pleadings, depositions, answers to 

intenogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter 

of law." W. Va. R. Civ. P. 56(c). "Summary judgment is appropriate if, from the totality of the 

evidence presented, the record could not lead a rational trier of fact to find for the nonmoving 

party, such as where the nonrnoving party has failed to make a sufficient showing on an essential 

element of the case that it has the burden to prove." Syl. Pt. 2, Williams v. Precision Coil, i nc., 194 

W. Va. 52, 459 S.E.2d 329 (1995). 

2. The Court's role " is not to weigh the evidence and determine the truth of the matter 

but to determine whether there is a genuine issue for trial." Williams, 194 W. Va. at 59,459 S.E.2d 

at 336 (internal quotation marks omitted). "[T]he party opposing summary j udgment must satisfy 

the burden of proof by offering more than a mere scintilla of evidence and must produce evidence 

sufficient for a reasonable jury to find in a nonmoving party's favor.'' Id. at 60, 459 S.E.2d at 33 7 

(internal quotation marks omitted). "Unsupported speculation is not sufficient to defeat a summary 

judgment motion." id. at 6 1,459 S.E.2d at 338 (alternation omitted). 

3. The AOS and Terms and Conditions contain valid choice of law provisions. Thus, 

this Court interprets the validity of the indemnification clauses as it relates to the Railcar Release 

under Pennsylvania law. Under West Virginia law, a choice of law provision is presumptively 

valid unless (I) "the provision bears no substantial relationship to the chosen jurisdiction" or (2) 

"the application of the laws of the chosen jurisdiction would offend the public policy of this State." 

W. Va. CVS Pharmacy, LLC v. McDowell Pharmacy, inc., 238 W. Va. 465,471, 796 S.E.2d 574, 

580 (2017);see Syl. Pt. l, Gen. Elec. Co. v. Keyser, 166 W. Va. 456, 275 S.E.2d 289 (198 1)) . 

6 

15251885.1 



4. Under Pennsylvania law, to establish a breach of contract claim, a plaintiff must 

demonstrate "(I) "the existence of a contract between the plaintiff and defendant, including its 

essential terms; (2) a breach of a duty imposed by the contract; and (3) damages resulting from a 

breach of that duty." Reeves v. lvfiddletm,vn Athletic Ass'n, 2004 PA Super 475, ~ 27, 866 A.2d 

111 5, 1125 (2004). 

5. " Indemnity obligations, whether imposed by contract or by law, require the 

indemnitor to hold the indemnitee hannless from costs in connection with a particular class of 

claims." Lehman v. Smith, 270 A.3d l 128 (Pa. Super. Ct. 2021), reargument denied (Feb. 15, 

2022). 

6. Under Pennsylvania law, provisions requiring indemnification of another party 's 

negligence require "a clear and unequivocal agreement before a party may transfer its liability to 

another party." Bernotas v. Super Fresh Food Markets, inc., 581 Pa. I 2, 20, 863 A.2d 478, 482-

83 (2004) (citing Ruzzi v. Butler Petroleum Co., 527 Pa. 1, 588 A.2cl I , 7 (199 1)). 

7. Where an indemnification clause "precludes indemnification for injuries caused by 

[the indemnitees'] sole negligence ... the negative inference to be drawn is that any injuries 

occurri ng by less than the sole fault of [the indemnitee] fall within the scope of the indemnification 

clause." id. at 1275. See also Hershey Foods Corp. v. Gen. Elec. Serv. Co., 422 Pa. Super. 143, 

149, 619 A.2d 285, 288-89 (1992); DiPietro v. City of Philadelphia, 344 Pa. Super. 191 , 

496 A.2d 407 (1985) (it is not contrary to public policy for a party to contract for indemnification 

of its own to1is, but contract language must be clear and unequivocal). 

8. IPI entered into binding and enforceable contracts, including independent 

indemnification obligations, as reflected in the AOS and the Terms and Conditions as incorporated 

in PO 4510044817. The indem11ification provisions in the AOS and Terms and Conditions 
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explicitly provide the scope of the duty to indemnify- any and aJI claims, liability, damage, loss, 

penalties, fines, cost, and expense of any kind whatsoever, sustained in connection w ith 

performance of the Services arising from any cause whatsoever, except in circmnstances of sole 

negligence or wi llful misconduct (under the AOS), or sole neg ligence (under the Terms and 

Conditions). The language of the indemnity provisions in the AOS and Terms and Conditions are 

clear and unequivocal. 

9. Counter-Plainti ffs were not solely negligent and did not engage in willfu l 

misconduct in relation to the Railcar Release to warrant exception to the valid and independent 

indemnity provisions in the AOS and Terms and Conditions. 

l 0. Pursuant to the AOS and the Terms and Conditions, IPl had, and continues to have, 

a duty to indemnify, defend and hold harmless Counter-Plaintiffs from Counter-Defendants' 

c laims rela ted to the Railcar Release. 

l I. To the extent Counter-Defendants incurred any type of damages related to the 

Railcar Release, all such damages arose out of the services being performed or otherwise being 

provided by IP! and Mr. Tay lor pursuant to PO 4510044817, the incorporated Terms and 

Conditions and the AOS. 

12. Counter-Defendants' claims associated w ith the Railcar Release and prosecuted in 

this cause of action are within the scope of the indemnity language within the AOS and Terms and 

Conditions. 

13. The crack in 1702 leading to the Railcar Release, constitutes a ' (failure of or defect 

in any equipment, instrument, or device ... " under the AOS . 

14. Pursuant to the terms of the independently enforceable indemnification provisions 

in the AOS and the Terms and Conditions, IPI must indemnify, defend, and hold harmless Counter-
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Plaintiffs from all claims by Counter-Defendants related to the Rai lcar Release. In addition, IPI 

must indernni fy and otherwise make whole Counter-Plaintiffs for al I legal fees and costs, including 

expert fees and costs, and further "any and al l ... cost and expense of any kind whatsoever, ... " 

associated with the defense of Counter-Defendants' claims related to the Railcar Release. 

15. lPl breached the AOS, PO 4510044817, and the Terms and Conditions, including 

the indemnity ob ligations contained therein, by filing and prosecuting its causes of action against 

Counter-Plaintiffs related to the Railcar Release and by failing and refusing to indemnify, defend , 

and hold harmless Counter-Plaintiffs from the claims brought by Counter-Defendants related to 

the Railcar Release. 

16. Because of IP I's acts and omissions, Counter-Plaintiffs have suffered, and continue 

to suffer, substantial damages by having to defend Counter-Defendants' claims related to the 

Railcar Release. These damages will be quantified by the Court at the appropriate time via an 

evidentiary hearing. 3 

17. Should either Counter-Plaintiff be found liable in whole or in part to Counter-

Defendants for damages of any type arising out of the Railcar Release, IPJ is required to indemnify, 

defend, and hold harmless Counter-Plaintiffs from the same. 

18. Based upon the forgoing, the Court thus GRANTS summary judgment in favor of 

Counter- Plaintiffs and against lPI as to their breach of contract and express indemnity counter­

claims as it pertains to the Railcar Release. 

WHEREFORE, this Court GRANTS Counter-Plaintiffs' "Motion for Partial Summary 

Judgment Regarding Counter-Plaintiffs' Indemnification Claim Related to the Railcar Release" as 

3 Nothing in this Order shall be interpreted to preclude a subsequent hearing regard ing damages associated with the 
breaches of contract and the indemnification obligations as set forth in this Order. 
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set forth herein and ENTERS judgment in favor of the Counter-Plaintiffs and against TPI in 

relation to their claims related to the Railcar Release. 

This Colll1 further FINDS no just reason for delay and finds that this entry constitutes 

a FINAL JUDGMENT as to the validity , applicability, and breach ofIPI's contract and 

indemnity obligations in the AOS, PO 45 100448 17 , and the Terms and Conditions as they relate 

to the Railcar Release, and that this Order is immediately appealable. 

lt is so ORDERED. 

The Court DIRECTS the Clerk to send a ce11ified copy of this Order to all parties and 

counsel of record. 

-ti-\ 
DATED this~ day of~ bu\, 2022 

Prepared by: 

W illiam D. Wilmoth (WV Bar #4075) 
Katherine R. Herrmann (WV Bar # 14067) 
Steptoe & Johnson, PLLC 
l 233 Main Street, Suite 3000 
P.O. Box 751 
Wheeling, WV 26003-075 1 
Phone: (304) 231-0456 

John R. Callcott (WV Bar #9206) 
Ashley V. Faulkner (WV Bar # l4058) 
Steptoe & Johnson PLLC 
P .O. Box 1616 
Morgantown, WV 26507-1616 
Phone: (304) 598-815 1 
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~r-
~mer 

10 



Certificate of Service 

l, Patrick C. Timony, counsel for Plaintiffs, do hereby certify that on this 7th day of 

October 2022 , I served the attached Notice of Appeal upon the fol lowing by U.S . mail and email 

as fo ll ows : 

---------11\--11 elm11-e-M-mgmr NDTris , s-quire 
Willi am D. Wi lmoth, Esquire 

Casey J. Wyn_n, Esquire 
Steptoe & Johnson, PLLC 

Post Office Box 75 1 
Wheeling, West Virginia 26003 

Co1111sel.fc1r Defenclants 

The Honorable Jeffrey Cramer, Judge 
Circuit Court of Marshall County 

Marshall County Courthouse 
600 Seventh Street 

Moundsville, West Virg ini a 26041 
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Jonniz-:---Cat1co f , Sq Ll 1 re 
Steptoe & Johnson PLLC 

Post Office Box 1616 
Morgantown, West Virginia 26507-1 616 

Counsel/or Defendants 

Joe Rucki , Circuit Clerk 
Circuit Court of Marshall County 

Marshall County Courthouse 
600 Seventh Street 

Moundsvi ll e, West Virgin ia 26041 


