I. Scope of Rules — One Form of Action

Rule 1 Secope-and purpose-of-rules:
Rule 1. Scope and purpose.

These rules govern the procedure in all civil actions and proceedings in West
Virginia trial courts of record-in-all actions;suits;orotherjudicial proceedings
of a civil nature whether cognizable as cascs at law or in cquity, with the

gualifications-and-execeptions, except as stated in Rule 81. They shallmust be
construed-and, administered, and employed by the court and the parties to

secure the just, speedy, and inexpensive determination of every action_and
proceeding.

COMMITTEE COMMENT ON RULE 1

Rule 1 is changed to be consistent with the corresponding federal rule. The Rule
uses the word “must” rather than the word “should.” The remainder of the
proposed changes are only to the style and organization of the rule and are
intended to make the rule more easily understood.



Rule 2. One form of-action. Rule 2. One form of action.

There shall-beis one form of action-te-be kroewn-as—~—the civil action”.

COMMITTEE COMMENT ON RULE 2

Rule 2 is changed to be consistent with the corresponding federal rule. There are
no substantive changes to Rule 2.



II. Commencement of Action; Service of Process, Pleadings, Motions and
Orders

Rule 3. Commencing an action.

Complaint-—A civil action is commenced by filing a complaint with the court.

(a) For a complaint naming more than one individual plaintiff not related by
marriage, a derivative or fiduciary relationship, each plaintiff shallmust be
assigned a separate civil action number and be docketed as a separate civil
action and be charged a separate fee by the clerk of a circuit court.

(b) Civil case information statement. Every complaint shalmust be
accompanied by a completed civil case information statement, or the
electronic equivalent, in the form prescribed by the Supreme Court of

Appeals.

COMMITTEE COMMENT ON RULE 3

The title of Rule 3 is changed to be consistent with the corresponding federal
rule. The rule otherwise maintains the language of the current West Virginia
Rule except that subsection (c) of the current rule concerning divorce complaints
is deleted. Divorce proceedings are governed by the Rules of Practice and
Procedure for Family Court. The rule maintains the requirement of a civil case
information statement which is not required in the corresponding federal rule.
A completed civil case information sheet must accompany a complaint before a
clerk has authority to file a complaint. See Syl. Pt. 5, Cable v. Hatfield, 202 W.Va.
638, 505 S.E.2d 701 (1998). Application of the Rule in cases where electronic
filing is required is addressed in the West Virginia Trial Court Rules. See W.Va.
Trial Court Rule 15A.17.



Rule 4. Summons: Rule 4. Summons.

(a) Contents and Amendments.

(1)

(2)

Contents. A summons must:

(A) name the court and the parties;

(B) be directed to the defendant;

(C) state the name and address of plaintiff’'s attorney or, if
unrepresented, the plaintiff;

(D)—{a)} Form-— The summens-shall be signed by -theelerk, bear
| L of 41 _identify L o ies_be di i
to-the-defendant,—and state-the name and address—of the plaintiffs

attorney-or,-if unrepresented;—of the plaintiff It shall alse-state the
time within which the defendant must appear and defend;and;

(E) notify the defendant that a failure to de—se—willappear and
defend may result in a default judgment by—default—against the
defendant for the relief demanded in the complaint—Fhe-ecourt-may
allow-a-summens-te-be-amended-

(F) be signed by the clerk; and

(G) Dbear the court’s seal.

Amendments. The court may permit a summons to be amended.

(b) Issuance. —Upen-thefilingofOn or after filing the complaint, the elerk
shall forthwith—issueplaintiff must present a summons to be-served—as
directed—bythe clerk for signature and seal. If the summons is properly
completed, the clerk must sign, seal and issue it to the plaintiff for service

on the defendant. A summons, or a copy efthe-summens-ifthat is addressed

to multiple defendants, shallmust be issued for each defendant to be served.

(c) Service-with-complaint; by whem made.—.

(1)

In General. A summons shallmust be served tegether-with a copy of

the complaint. The plaintiff is responsible for direetingtheelerk-inthe
mannerofservice-ofhaving the summons and complaint served within the

time allowed wunder—subdivision{k}by Rule 4(i) and must furnish the




necessary copies to the person who makes service.

(2) By Whom.
(A)  {2)Service-may be-effected by-anyA person whe-is-net-a-party

and-who is at least 18 years efageold and not a party may serve a
summons and complaint.

(B) {3} By Deputy Sheriff. At the plaintiff’s requestofthe plaintiff,
and upon payment of the-applicable fees and costs-ef, service;—the

elerkshall: mav be made by a deputy sheriff.

(C) Ferward-acopyofthe summons-and-complaint By the Clerk

to the Secretary of State;. Upon payment of applicable fees and costs
by the plaintiff, the clerk must serve the West Virginia Secretary of
State as statutory attorney-in-fact; for service as specified by any
applicable statute.

(D) To the Secretary of State. A party may, upon payment of
applicable fees, serve the West Virginia Secretary of State as
statutory attorney-in- fact for service as specified by any applicable
statute.

(E) By the Clerk, upon payment of applicable fees, by either
certified mail or by first class mail, as directed by the plaintiff.

(d) Manner of Service. Service may be effectuated by personal or substitute

service shalland must be made inthefollowingmannerupon:

(1) Individuals—Serviece—apen—An individual, other than an—infanta

minor, incompetent person; or eenviet-maybe-madeincarcerated person
within the State of West Virginia by:

(A) Delivering—a—copy—of the summons—and complaint te—the
individual personally Personaldelivery;-er

(B) Deliveringleaving a copy of the summons and complaint at
the méméu&l—smdwﬁual s dwelhng pl—&e%or usual place of abode te

summens-and-complaint;erwith someone the age of 18 or above who




resides there;

(C) Delivering a copy efthesummens-and-ecomplaint-to an agent

or attorney-in-fact authorized by appointment or statute to receive

oer-aceept-service of the-summens-and-complaintin-the-individual's

behalfprocess for the individual;-er

(D) ByDeputySheriff;

(E) From the Secretary of State;

(F) P)}By Certified Mail from the Clerk-sending. The clerk may
send a copy of the summons and complaint te-the-individual-to-be
served—by certified mail, return receipt requested, and delivery
restricted to the addresseeindividual to be served; or

(G) E)By First Class Mail from the Clerk-sending. The clerk may
send a copy of the summons and complaint by first class mail,
postage prepaid;to-the persento-beservedpre-paid, with two copies
of a notice and aeknowledgmentacknowledgement conforming
substantially to Form 14-andll with a return envelope, postage
prepaid;pre-paid and addressed to the clerk_to the individual to be
served.

The plaintiff shallmust furnish the person making service with such
copies of the summons and complaint or order as are necessary and
shall-advaneemust pay the costs of service. For service by certified
mail from the clerk, the plaintiff shallmust pay te-the clerk a fee of
twenty dollars for each complaint to be served. For service by first
class mail _from the clerk, the plaintiff shallmust pay te-the clerk a
fee of five dollars for each complaint to be served.

Service pursuant to subdivisienRule 4(d)(1)(BF) shallor (G) must not
be the basis for the entry of a default or a judgment by default unless
the record contains a return receipt showing acceptance by the
defendant or a return envelope showing refusal of the registered-or
certified mail by the defendant. If delivery of the summons and
complaint pursuant to subdivisienRule 4(d)(1)(BF) or (G) is refused,
the clerk, promptly upon receipt of the notice of such refusal,
shallmust mail to the defendant, by first class mail, postage prepaid,
a copy of the summons and complaint and a notice that despite such
refusal, the case will proceed and that judgment by default wilmay
be rendered against the defendant unless the defendant appears to
defend the suit. Any such default or judgment by default shallmust
be set aside pursuant to Rule 55 (c) or Rule 60(b) if the defendant
demonstrates to the court that the return receipt was signed by or



delivery was refused by an unauthorized person.

The notice and aeknewledgmentacknowledgement of receipt of the
summons and complaint pursuant to subdivisienRule 4(d)(1)(EG)
shallmust be executed in the manner prescribed on Form 1411.
Unless good cause is shown for failure to complete and return the
notice and aecknewledgmentacknowledgement of receipt of the
summons and complaint pursuant to subdivisienRule 4(d)(1)(EG)
within twenty{20}21 days after mailing, the court may order the
payment of the cost of personal service by the persenindividual to
be served.

Service pursuant to subdivisienRule 4(d)(1)(EG) shallmust not be
the basis for entry of default or a-judgment by default unless the
record contains a notice and acknewledgment-ofacknowledgement
of receipt of the summons and complaint. If no acknowledgment of
service pursuant to subdivisionRule 4(d)(1)(EG) is received by the
clerk within twenty{206}21 days after the date of mailing, service of
such summons and complaint shallmust be made under
subdivisions (d)(1)(4), (B), (C), ex(D)_or (E).

(2) Infantsandincompetentstnderid4Years—UHponaninfantA minor or
incompetent youngerthan 14 ears—of age;person. A minor or an
incompetent person in West Virginia must be served by delivering a copy
of the summons and complaint to the infant's-er-incompetent'sinfant’s or
incompetent person’s guardian or conservator who is resident in the State;
or;. If there be no such guardian or conservator, then to either the infant's
er-incompetentsinfant’s or incompetent person’s father or mother if they
be found_in the State. If there is no such guardian or conservator and i
the father or mother cannot be found_in the State, service efthe-summens
and—ecomplaint-shallmust be made upon a guardian ad litem appointed
under Rule 17(c). But, if any of the persons upon whom service is directed
to be made by this paragraph is a plaintiff, then service shallmust be upon
the person who stands first in the order named in this paragraph who is
not a plaintiff.

(3) {4)Conviets—Incarcerated persons. Upon a person confined in the

penitentiary or jail of this or any other state, or of the United States, by
delivering a copy of the summons and complaint to that persen'sperson’s
committee, guardian, or like fiduciary resident in the State;es;. If there be
no such committee, guardian; or like fiduciary, or if the committee,
guardian; or like fiduciary is a plaintiff, then service efprocess—shallmust



be made upon a guardian ad litem appointed under Rule 17(c).

(4) Corporations, Partnerships or Associations

(A) {8)}-Domestic Private Corporations. Service upon a domestic
private corporation; by:

(i) A)bydelivering or mailing in accordance with paragraphRule
4(1c)-abeve(2) a copy of the summons and complaint to an officer,
director; or trustee thereof;—er;. If no such officer, director; or
trustee be found_in the State, by delivering a copy thereof to any
agent of the corporation including, in the case of a railroad
company, a depot or station agent in the actual employment of
the company; but excluding, in the case of an insurance
company, a local or soliciting agent; or

(ii) (B} by-delivering or mailing in accordance with paragraphRule
4(1c)-abeve(2) a copy thereef-of the summons and complaint to
any agent or atterney—in—faetattorney-in-fact authorized by
appointment or by statute to receive or accept service imof
process on its behalf.

(B) {6)Domestic Public Corporations.

(i) @A) YpenaCity, town; or village; by delivering or mailing in
accordance with paragraphRule 4(1c)—abeve(2) a copy of the
summons and complaint to its mayor, city manager, recorder,
clerk, treasurer, or any member of its eexneilcounsel or board of
commissioners;.

(ii) B)Ypern—a—County commission efany—eounty—or other

tribunal created to transact county business;by delivering or
mailing in accordance with paragraphRule 4(1c)-abeve(2) a copy
of the summons and complaint to any commissioner or the clerk
thereof-er;. If they be absent, to the prosecuting attorney of the
countys;.

(iii) {€)Ypen—=aBoard of education; by delivering or mailing in
accordance with paragraphRule 4(dc)—abeve(2) a copy of the
summons and complaint to the president or any member thereof
or;. If they be absent, to the prosecuting attorney of the countys;.

(iv) (P}—Upen—any—Other domestic public eerporation;

fijcorporations, including state agencies by delivering or mailing
in accordance with paragraphRule 4(1c)-abeve(2) a copy of the
summons and complaint to any officer, director; or governor




thereof; or f{ii}—by delivering or mailing in accordance with
paragraphRule 4(1c)-abeve(2) a copy thereefof the summons and
complaint to an agent or atterney—in—faetattorney-in-fact
authorized by appointment or by—statute to receive or accept
service irnon its behalf.

(C) A-Foreign corporations and business trusts qualified to do

business—Upen-aforeign-corporationincluding-abusinesstrust;

which—has—qgualifiedto—dobusiness in the State; by delivering or
mailing in accordance with paragraphRule 4(1c)-abeve(2) a copy of

the summons and complaint as—previdedin the same manner as
service upon a domestic private corporation as set forth in Rule

4(d)(S4)(A).

(D) {8)Foreign corporations and business trusts not qualified to

do business— Upen—afereigncorporation,—including a business

trust, which has not qualified to do busincess in the State,
{A)- by delivering or mailing in accordance with paragraphRule 4(1c)

abeve(2) a copy of the summons and complaint to any officer,
director, trustee; or agent of such corporation; or

{B)- by delivering or mailing in accordance with paragraphRule 4(1c)
abeve-copies-thereof(2) a copy of the summons and complaint to any
agent or atterney-infaetattorney-in-fact authorized by appointment
or by statute to receive or accept service inon its behalf.

(E) {9)-Unincorporated associations—UYpen-anunincorporated
asseeiation-whiehis subject to suit under a common name, bybut

delivering in accordance with Rule 4(c)(2) a copy of the summons

and complalnt to any ofﬁcer d1rector or governor thereof; or by

ef—t—h%&a—mmeﬂs—aﬂd—eemplakat—to any agent or at—ter—ney;m

faetattorney-in-fact authorized by appointment or by statute to
receive or accept service imon its behalfi—er;. If no such officer,
director, governor; or appointed or statutory agent or atterney—in
faetattorney-in-fact be found_in the State, then by delivering or
mailing in accordance with paragraphRule 4(1c)-abeve(2) a copy of
the summons and complaint to any member of such association and
publishing notice of the pendency of such action once a week for two
successive weeks in a newspaper of general circulation in the county
wherein such action is pending. Proof of publication of such notice
is made by filing the publisher'spublisher’s certificate of publication
with the court.

(e) Constructive Service.

(1)

Service by Publication. If the plaintiff files with the court an affidavit:



(2)

(A) That the defendant is a foreign corporation or business trust
for which no officer, director, trustee, agent; or appointed or
statutory agent or atterney—infaetattorney-in-fact is found in the
State upon whom service may be had; or

(B) That the defendant is a nonresident of the State for whom no

agent; or appointed or statutory agenteratterneyinfactattorney-in-
fact is found in the State upon whom service may be had; or

(C) That the plaintiff has used due diligence to ascertain the
residence or whereabouts of the defendant, without effect; or

(D) That process, delivered to the sheriff of the county in which
the defendant resides or is, has twice been delivered to such officer
and has been returned without being executed; or

(E) That there are or may be persons, other than those named in
the complaint as plaintiff and defendant; interested in the subject
matter of the action; whose names are unknown to the plaintiff and
who are made defendants by the general description of unknown
defendants; then the clerk shallmust enter an order of publication
against such named and/or unknown defendants. Every order of
publication shallmust state the titlecaption of the action; the object
thereof; the name and address of the plaintiffsplaintiff’s attorney, if
any; that a copy of the complaint may be obtained from the clerk;
and that each named and/or unknown defendant must appear and
defend on or before a date set forth in the order, which shallmust be
not fewer than 30 days after the first publication thereof; otherwise,
that—judgment by default willmay be rendered against the
defendants at any time thereafter. Every such order of publication
shallmust be published once a week for two successive weeks (or fer
such period as may be prescribed by statute, whichever period is
longer) in a newspaper of general circulation in the county
whereinwhere such action is pending. Proof of service by publication
is made by filing the publisher'spublisher’s certificate of publication
with the court.

Service by Mailing. When plaintiff knows the residence of a

defendant upon whom service has been unsuccessfully attempted as
described in Rule 4(e)(1)(D), or when plaintiff knows the residence of a
nonresident defendant or the principal office of a nonresident defendant
foreign corporation or business trust for which no officer, director, trustee,
agent, or appointed or statutory agent or attorney in fact is found in the
State upon whom service may be had, plaintiff shallmust obtain
constructive service of the summons and complaint upon such defendant

10



by the method set forth in Rule 4(d)(1)(D). The summons in such instance
shallmust notify the defendant that the defendant must appear and defend
within thirty days of the date of mailing pursuant to Rule 4(d)(1)(D);
otherwise, that judgment by default willmay be rendered against the
defendant at any time thereafter. However, service pursuant to Rule
4(d)(1)(D) skhallmust not be the basis for the entry of a judgment by default
unless the record contains a return receipt showing acceptance by the
defendant or a return envelope showing refusal of the certified mail by the
defendant. If delivery of the summons and complaint sent by certified mail
is refused, the clerk, promptly upon notice of such refusal, shallmust mail
to the defendant, first class mail, postage prepaid, a copy of the summons
and complaint and a notice that despite such refusal the case will proceed
and that judgment by default will be rendered against defendant unless
defendant appears to defend the suit. If plaintiff is unable to obtain service
of the summons and complaint upon such defendant by use of the method
set forth in Rule 4(d)(1)(D), then, upon affidavit to such effect filed with the
court, the clerk shallmust issue an order of publication, and the
procedures described in subdivision (e)(1) shallmust be followed to
effectuate constructive service.

(f) Personal Service Outside State. Personal service of a copy of the
summons and complaint may be made outside of this State on any defendant.
If any such defendant be then a resident of this State and if the plaintiff
shallmust, during the pendency of the action, file with the court an affidavit
setting forth facts showing that the defendant is such a resident, such service
shallmust have the same effect as personal service within this State and
within the county of the defendant's residence; otherwise, such service
shallmust have the same effect as constructive service. In either case, the
summons shallmust notify the defendant that the defendant must appear and
defend within 30 days after service, otherwise judgment by default willmay be
rendered against the defendant at any time thereafter.

(g) Summons; Service Thereof in Addition to Constructive Service. The
plaintiff may, at any time before judgment, have a copy of the summons and
complaint served on a defendant in the manner provided by subdivisions (d)
or (f) of this rule, although constructive service under subdivision (e) of this
rule has been made. After such service under subdivision (d) of this rule, the
action shallmust proceed as in other cases of personal or substituted service
within the State; and after such service under subdivision (f) of this rule, the
action shallmust proceed as in other cases of personal or constructive service.

11



(1) @)Affidavit Required. Proof of service must be made to the court.
Except for service by a deputy sheriff, proof must be by the server’s
affidavit.

(2) Prooi'Valldlty of Servzce—er—Pu—bheat—ton—’Phe—pe%seﬁ—seﬂﬁng—t—he

pe%en—shall—mak&p;eef—t—h%eef—b%&fﬁdav}t Amending Proof. Faﬂure to

make proof ofprove scrvice or publication within the time required docs
not affect the validity of the-service-ef. The proecess,notice;—orordercourt
may permit proof of service to be amended.

(i) He}-Time Limit for Service. If service-of the summens—and complaintis
net-madeupen-a defendant is not served within 120 days after the filingof

the-complaint is filed, the court;apen—on motion or on its own initiative-after
notice to the plaintiff;shall— must dismiss the action without prejudice as
teagainst that defendant or direetorder that service be effeetedmade within a
specified time;—provided—that. But if the plaintiff shows good cause for the
failure, the court shallmust extend the time for service for an appropriate
period.

COMMITTEE COMMENT ON RULE 4

Rule 4 has been changed in format to be substantially consistent with the
corresponding federal rule of civil procedure and for ease of identifying the
methods and manner of service. However, certain provisions of the
corresponding federal rule, specific to federal law, have been deleted and state
specific provisions per the current rule have been maintained.

Subdivision (c)(2) deletes any reference to the court ordering service by the sheriff
and maintains that service by the sheriff is upon payment of applicable fees and
costs.

Subdivision (d) maintains the ability to serve via certified mail and first-class
mail if served by mail from the clerk and also maintains the ability to serve
through the West Virginia Secretary of State pursuant to West Virginia law.
Subdivision (d) also increases the time for return of a notice and

12



acknowledgement of receipt of the summons and complaint to 21 days to be
consistent with other time frame rules proposed to be increased throughout the
Rules.

The waiver provision of the federal rule is not recommended for adoption in the
state rule.

The provision for personal service has been changed to permit service upon a
person 18 or above as in the current West Virginia rule rather than “someone of
suitable age and discretion who resides there” per the federal rule. The
Committee specifically considered the current stated minimum age of 16 and
recommends an increase to the age of 18 for an individual to accept service of
process for another so that only adults are subject to service of process.

The provision for serving the Secretary of State also includes those instances
when the Secretary of State is an attorney-in-fact.

The proposed rule deletes the distinction between service on infants and
incompetents 14 or younger and those age 14 or older. The proposed rule also
changes reference from “convict” to “incarcerated person” and includes those
incarcerated in jails as well as penitentiaries.

The proposed rule maintains the various subdivisions of the current rule with
respect to service on domestic private corporations, domestic public
corporations, foreign corporations and business trusts qualified to do business,
foreign corporations and business trusts not qualified to do business,
unincorporated associations and deletes provisions in the federal rule
concerning serving the United States, its agencies, corporations, officers or
employees.

Provision (d)(4)(B)(4) includes a proposal to specifically identify state agencies as

domestic public corporations per Syl. Pt. 1, White v. Berryman, 187 W.Va. 323,
418 S.E. 917 (1992).

13



Rule 4.1 Service of other process.

(a) Generally. Whenever an order of court provides for service of a rule, or of
an order in lieu of summons or a rule, upon a party, service shallmust be
made in the manner provided in Rule 4(d), unless the order prescribes a
different mode of service. Rule 45 governs the service of subpoenas.

(b) Process part of record. Original, mesne, and final writs and process of
every nature, and proofs of service and returns endorsed thereon, and all
orders and notices served or published, and all proofs of service and
certificates of publication and all other papers filed in relation to such
process, orders, and notices, are a part of the record of an action for all

purposes.

COMMITTEE COMMENT ON RULE 4.1
Rule 4.1 is the same as the prior rule except that it uses the word “must” rather

than the word “shall”. Changes to the corresponding federal rule are
inapplicable.
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Rule 5. ServiceServing and Filing of Pleadings and Other Papers.

(a) Service: When Required.

(1)

In General. Unless these rules provide otherwise, each of the

following papers must be served on every party:

(2)

(A) an order stating that service is required;

ple&ér&g—sa—bseq&eﬁ{—tea pleadm,q ﬁled after the or1g1nal complamt

unless the court etherwise-orders otherwise under Rule 5(c) because

efthere are numerous defendants;-everypaperrelatingto-discovery
red | i | ] ] .
oerders;-every;

(C) adiscovery paper required to be served on a party, unless the
court orders otherwise;

(D) a written motion-etherthan, except one whichthat may be
heard ex parte;; and-every

(E) a written notice, appearance, demand, offer of judgment,
des1gnat10n of record on appeal andor any s1m11ar papeHh&H—be

If a Party Fails to Appear. No service need-be-made-onpartiesis

required on a party who is in default for failarefailing to appear except

that-pleadings—asserting new—or—additional€laimsas provided in Rule

55(b)(2). But a pleading that asserts a new claim for relief against them

shallsuch a party must be served upen-them-in-the manner providedfor
service-of summens-inon that party under Rule 4.




(b) Service: How Made.

(1)

Serving an Attorney. If a party is represented by an attorney, service

under this rule must be made on the attorney unless the court orders

service on the party.

(2)

Service in General. A paper is served under this rule by:

(A) handing it to the person;

(B) leaving it:

(i) at the person's office with a clerk or other person in
charge or, if no one is in charge, in a conspicuous place in the
office; or

(ii) if the person has no office or the office is closed, at the
person's dwelling or usual place of abode with someone the
age of 18 or above and of suitable discretion who resides there;

(C) mailing it to the person's last known address—in which event
service is complete upon mailing;

(D) leaving it with the court clerk if the person has no known
address;

(E) in counties where West Virginia E-Filing is utilized, by
electronic service pursuant to Rule 15 of the West Virginia Trial
Court Rules, or otherwise by sending it by facsimile transmission
pursuant to Rule 12 of the West Virginia Trial Court Rules;

(F) sending it by other electronic means if the person consented
in writing—in which event service is complete upon transmission,
but is not effective if the serving party learns that it did not reach
the person to be served; or

(G) delivering it by any other means that the person consented to
in writing—in which event service is complete when the person
making service delivers it tothe agency designated to make delivery.

(c) Serving Numerous Defendants.

16



1) (e)s tefondants. I o in which t]

areln General. If an action involves an unusually large rambersnumber
of defendants, the court may, upenon motion or efon its ewn—m&r&twe—

(A) defendants' pleadings and replies to them need not be served
on other defendants;

(B) any eress-elaimcrossclaim, counterclaim, er—matter
eonstituting-an-avoidance, or affirmative defense eentained-therein
shall be-deemed-to-bein those pleadings and replies to them will be
treated as denied or avoided by all other parties; and-thatthe filing

of —any—such—pleading —and —service—thereof upon—the plaintiff
. i ) . | ec.

(C) filing any such pleading and serving it on the plaintiff
constitutes notice of the pleading to all parties.

(2) Notifying Parties. A copy of every such order shallmust be served
upenrnon the parties insuch-mannerandform-as the court directs.

(d) Filing;eertificate-of service.

(1) Al papersRequired Filings; Certificate of Service. Any paper after the
complaint that is required to be served—upen—a—party,—together with a
certificate of service;—shall—must be filed with—the—eourt—within a
reasonable time after service.

{2)- But disclosures under Rule 26(a) (1) or (2), and the following discovery
requests and responses, must not be filed until they are used in the

proceeding or Unlessfiling-isreguired-by-the court en—metion-erupen-its

ewn—m&r&twe—orders filing: deposmons interrogatories, requests for

ﬁ%eédocuments or tan,cable things or to permit entry onto land, and
requests for admission. Certificates of service of discovery materials
shallmust be filed.

{3)—Unless otherwise stipulated or ordered, the party taking thea
deposition or obtaining any material through discovery is responsible for
its custody, preservation, and delivery to the court if needed or ordered.
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(2) How Filing Is Made—In General. A paper not filed electronically

is filed by deliveringit:

(A) to the clerk; or

(B) toajudge who agrees to accept it for filing, and who must then
note the filing date on the paper and promptly send it to the clerk.

(_[ (e)Electromc Flllng—wrt—h—t—he—ee&rt—deﬁneHre—ﬁ}mg—ef—p&per

t—hﬁﬁérg%mafy;per—rmt—t—he Signing, or Verification. A court may allow
papers to be ﬁled—w%h—theﬂadrge—m—wmeh—weﬁ{—kheﬂﬁdge—shaﬂ—ne%e

a—p&&ef—the+eee¥d+&the—ae&eﬁw}the&e&n¥e¥de%ef—%he—ee&ﬁ, 31gned, or

verified by electronic means. A paper filed electronically is a written paper

for purposes of these rules. Filing by facsimile is permitted pursuant to the
West Virginia Supreme Court of Appeals Rules for Filing and Service by
Facsimile Transmission.+ Electronic filing and service ismay be permitted
inlimited-eireumstanees—pursuant to the West Virginia Trial Court Rule
15Rules.

(4) Acceptance by the Clerk. The clerk must not refuse to file a paper
solely because itis notin the form prescribed by these rules.

COMMITTEE COMMENT ON RULE 5

The majority of changes to Rule 5 bring the rule into conformity with the
corresponding federal rule of civil procedure.

Substantively, Rule 5(b)(ii)(F) permits service by e-mail upon prior written
consent. Rule 5(b)(2)(E) provides for service by facsimile and e-filing when
such capabilities are made available is permitted by the West Virginia Trial
Court Rules.

Rule 5(a)(2) includes a reference to notice as provided in Rule 55(b)(2). Rule
5(b)(2)(B)(ii) changes the age for service from 16 to 18.
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Rule 5.1. Privacy Protection For Filings Made with the Court.

(a) Redacted Filings. Whenever a party files a pleading or other document
that is confidential in part or in its entirety, the party must identify, by cover
letter or otherwise, in a conspicuous manner, the portion of the filing that is
confidential. Any party or other person with standing may file a motion to
unseal the case record or portion of a case record, setting forth good cause
why the case record should no longer be confidential. An opposing party may
respond to the motion within ten days from the date of filing of the motion.
Upon its consideration, a court may, in its discretion, issue an order
unsealing all or part of the case record, or issue an order denying the motion.
Any party or other person with standing may file a motion to seal the case
record or portion of a case record. The motion must state the legal authority
for confidentiality. Upon filing of the motion to seal, the case record or portion
of the case record that is the subject of the motion must be kept confidential
pending a ruling on the motion. An opposing party may file a response to a
motion to seal within ten days of the date of filing of the motion. Upon its
consideration, the court may, in its discretion, issue an order sealing all or
part of the case record, or issue an order denying the motion.

(b) Personal identifiers restricted. In order to protect the identities of
juveniles and in order to avoid the unnecessary distribution of personal
identifiers, any document filed with a trial court must comply with the
following standards.

(1) Initials or a descriptive term must be used instead of a full name in:
cases involving juveniles, even if those children have since become adults;
cases involving crimes of a sexual nature that require reference to the
victim of such crime; abuse and neglect cases; mental hygiene cases; and
cases relating to expungements.

(2) Personal identifiers such as birth date and address may be used only
when absolutely necessary to the disposition of the case.

(3) Social Security numbers may not be used. The last four digits should
be utilized only.

(4) Sensitive financial information may be used only when necessary to the
disposition of the case. The last four digits of financial account information
should be utilized only.

(c) Exemptions from the Redaction Requirement. The redaction
requirement does not apply to the following:

(1) the record of an administrative or agency proceeding;
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(2) the official record of a court proceeding;

(3) the record of a court or tribunal, if that record was not subject to the
redaction requirement when originally filed; or

(4) a pro se filing.

(d) Filings Made Under Seal. The court may order that a filing be made under
seal without redaction. The court may later unseal the filing or order the
person who made the filing to file a redacted version for the public record.

(e) Protective Orders. For good cause, the court may:

(1) order redaction of additional information;

(2) limit or prohibit a nonparty's access to a document filed with the court;
or

(3)enter a Medical Protective Order governing production of medical
records and bills in a civil action. A proposed Medical Protective Order is
set forth at Form 23.

(4) enter a general Protective Order governing production of confidential
materials in a civil action. A proposed Protective Order (Confidentiality) is
set forth at Form 24.

(f) Option for Additional Unredacted Filing Under Seal. A person making
a redacted filing may also file an unredacted copy under seal. The court must
retain the unredacted copy as part of the record.

(g) Option for Filing a Reference List. A filing that contains redacted
information may be filed with a reference list that identifies each item of
redacted information and specifies an appropriate identifier that uniquely
corresponds to each item listed. The list must be filed under seal and may be
amended as of right. Any reference in the case to a listed identifier will be
construed to refer to the corresponding item of information.

(h) Waiver of Protection of Identifiers. A person waives the protection of
this Rule as to the person's own information by filing it without redaction and
not under seal.

COMMITTEE COMMENT ON RULE 5.1

This proposed rule, if adopted, largely tracks Rule 5.2 of the Federal Rules of
Civil Procedure but also incorporates provisions of Rule 40 of the West Virginia
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Rules of Appellate Procedure. The proposed rule also permits, upon
determination of good cause, entry of a Medical Protective Order and general
Protective Order (Confidentiality) and provides form Orders (Form 23 and Form
24).
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Rule 6. Computing and Extending Time; Time for Motion Papers.

(a) Computation—Computing Time. The following rules apply in computing

any time period ef-time preseribed-oer-allowed-byspecified in these rules, by
thein any local rales—efanyrule or court;—by-order—ef—eeurt, or byin any

does not specify a method of computmg time.

(1)

Period Stated in Days or a Longer Unit. When the period is stated

in davs or alonger unit of time:

(3)

(A) exclude the day of the event that triggers the period;

(B) count every day, including intermediate Saturdays, Sundays,
and legal holidays; and

(C) include the last day of the period—se—computed—shall-be
ineluded;unlessit-but if the last day is a Saturday, aSunday, or a

legal holiday, in—which-event=the period runscontinues to run until

the end of the next day wh+ehthat is not a Saturday, a=Sunday, or &

Period Stated in Hours. When the period is stated in hours:

(A) Dbegin counting immediately on the occurrence of the event
that triggers the period;

(B) count every hour, including hours during intermediate
Saturdays, Sundays, and legal holidays; and

(C) if the period would end on a Saturday, Sunday, or legal
holiday, the period continues to run until the same time on the next
day that is not a Saturday, Sunday, or legal holiday.

Inaccessibility of the Clerk's Office. Unless the court orders

otherwise, if the clerk's office is inaccessible:

(A) on the last day for filing under Rule 6(a)(1), then the time for
filing is extended to the first accessible day that is not a Saturday,
Sunday, or legal holiday; or
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(B) during the last hour for filing under Rule 6(a)(2), then the time
for filing is extended to the same time on the first accessible day that
is not a Saturday, Sunday, or legal holiday.

(4) ‘“LastDay” Defined. Unless a different time is set by a statute or court
order, the last day ends:

(A) for electronic filing or filing via facsimile, at midnight in the
court’s time zone; and

(B) for filing by other means, when the clerk's office is scheduled
to close.

(5) “Next Day” Defined. The “next day” is determined by continuing to
count forward when the period is measured after an event and backward
when measured before an event.

(6) “LegalHoliday” Defined. “Legal holiday” means:

(A) the day set aside by statute for observing New ¥ear’sYear's
Day, Martin Luther King’sKing Jr.'s Birthday, President’s Day,
Memorial Day, West Virginia Day, Independence Day, Labor Day,
Columbus Day, Weteran’sVeterans' Day, Thanksgiving Day, or
Christmas Dayj;;

(B) any day on which a general, special, or primary election is
held in the State, or in the county in which the circuit court sits;
and;

(C) any etherday appeintedasdeclared a holiday by the Governor

or by—the—President of the United States as—a—day—ofspeeial
ebservanece—orthanksgiving,or aday for the general cessation—of

businessor any other legal holiday so designated by the West
Virginia Legislature.

(b) Extending Time.

(1) {b) Enlargement— When by these rules—or by a netice given
thereunder-or byorderofeourtln General. When an act is—reguiredmay or

al-lewed—t—emust be done &t—er—w1th1n a specified time, &H—t—h&p&mes—te—t—he




the-failure-to-act-was-the result of exeusable-negleet; but-it- maythe court

may, for good cause, extend the time:

(A) with or without motion or notice if the court acts, or if a request
is made, before the original time or its extension expires; or

(B) on motion made after the time has expired if the party failed
to act because of excusable neglect.

(2) Exceptions. A court must not extend the time feHakmg—&r@L&et—}eﬁto
act under Rules 50(b)_and (d), 52(b), 59(b) (e)—&nd—(d) and (e), and 60(b);

(c) {d)Foxr- Motions , Notices of Hearing, and Affidavits—.

(1) : co on — Unl 1365 od i | ] |
bytheeourt;In General. Once the parties have completed filing memoranda
and responses as provided in subsection (c)(3), the circuit court must
either schedule argument or decide the motion based on the materials

submitted. A written motion {etherthanene which-—may be heardex

parte;and notice of the hearing enthe-motion;—and-any supperting brief
or-affidavits-shallmust be served asfelloewsat least 30 days before the time

specified for the hearing, with the following exceptions:

(A) atleast9-daysbefore-thetime setforthe hearing,if served
bymail, erWhen the motion may be heard ex parte;

the party¥s—usual residence—with—a person—ecapable of acecepting
service-purstanttoRuleHdHIHB)-When these rules set a different

time;

(C) When a court order sets a different time, which the court may
do on its own or upon a motion by a party showing good cause; or

(D) When the Court sets a different schedule under Rule 16.
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bH%PGP&ﬁﬁd—&%HPS—Sh—&H—b%S%FV@d—&S—fGH@%LS—SUDDOTUHQ Afﬁdav1t AnV
affidavit supporting a motion must be served with the motion. Except as
Rule 59(c) provides otherwise, any opposing affidavit must be served at
least 7 days before the hearing, unless the court permits service at another

time.

befe%e—t—he—he&&ng—Response and Replu Memoranda Memoranda and other
materials in response to motions must be filed and served on opposing
counsel and unrepresented parties within 21 days of service of the motion.
Any reply memoranda must be filed and served on opposing counsel and
unrepresented parties within 7 days from the date of service of the
memorandum in response to the motion. Surreply memoranda may not
be filed except by leave of the court. These times for serving memoranda
may be modified by the judicial officer to whom the motion is addressed.

(d) (—ba— Addltlonal Time After semee—by—maﬂ—Wheﬂever—a—p&Ptth&s—t—he

or must act within a specified time after being served and service is made

under Rule 5(b)(2)(C) (mail), (D) (leaving with the clerk), or (F) (other means
consented to), 3 days are added after the period would otherwise expire
under Rule 6(a).

COMMITTEE COMMENT ON RULE 6

Rule 6 is changed to be consistent with the corresponding federal rule of civil
procedure.
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Rule 6(a)(6)(A) maintains state-specific legal holidays from the current West
Virginia rule as provided in W.Va. Code §2-2-1(a). Rule 6(a)(6) includes a
provision for designation of legal holidays by the West Virginia Legislature per
Postlewait v. City of Wheeling, 231 W.Va. 1, 743 S.E. 2d 309 (2012).

Consistent with federal rule, the rule removes the current provisions of West
Virginia Rule 6 if the period of time prescribed or allowed is fewer than 11 days
when computing time.

The rule provides that responses to motions be filed within 21 days and replies
within 7 days, which is a change from the current rule which sets those dates in
relation to the date set for hearing. The rule also provides that written motion
and notice of the hearing must be served at least 30 days before the time
specified for the hearing subject to specific exceptions.

Instances in which 3 extra days are permitted under subsection (d) apply only to
mailing, leaving documents with the clerk, and other means consented to.
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III.

Pleadings and Motions

Rule 7. Pleadings Allowed; Form of Motions and Other Papers.

answer-Only these pleadings are allowed:

(b)

(1) a complaint;

(2) an answer to a complaint;

(3) an answer to a counterclaim designated as a counterclaim;

(4) an answer to a crossclaim;

(5) athird-party complaint;

(6) an answer to a third-party complaint; and

(7) if the court orders one, a reply to an answer or a third-party answer.

Motions and Other Papers.

(1) Anapplicationto-theln General. A request for a court feran-order

shallmust be made by motion-whieh;—unless—made during a hearing or
trial;—shall be-made-in-writing,—shall state-withpartienlarity the grounds

tine io falfilled if 41 .. ¥ ) i fthe 1 )
ofthe motion.. The motion must:

(A) be in writing unless made during a hearing or trial;

(B) state with particularity the grounds for seeking the order; and

(C) state the relief sought.

(2) Form. The rules applicabletogoverning captions and other matters

of form efin pleadings apply to all=motions and other papers—provided-for
by-theserules-
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COMMITTEE COMMENT ON RULE 7

There are no substantive changes proposed for Rule 7. The rule is changed to be
consistent with the corresponding federal rule of civil procedure.
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Rule 8- General rules-of pleading- Rule 8. General Rules of Pleading.

(a) ClaimsClaim for Relief. A pleading whichsetsforththat states a claim for

relief,—whether-an—eoriginal-claim,—eounterelaim,—eross-elaim;—orthird-party
elaim;—shall must contain:

(1) {H-ashort and plain statement of the claim showing that the pleader
is entitled to relief;; and

(2) {2}a demand for judgmentfor-the relief thepleaderseeks-sought,
which may include relief in the alternative or efseveraldifferent types may

be-demanded-of relief.

(3) Every such pleading skhallmust be accompanied by a completed civil
case information statement in the form prescribed by the Supreme Court
of Appeals.

(b) Defenses; Admissions andDenials.

(1) In General In responding to a pleading, a party must:

(A) state in short and plain terms its defenses to each claim
asserted against it; and

(B) admit or deny the allegations asserted against it by an
opposing party.

(2) Denials—Responding to the Substance. A denial must fairly
respond to the substance of the allegation.

withoeut-General and Specific Denials. A party that intends in good faith to
deny all the allegations of a pleading may do so by a general denial. A party
that does not intend to deny all the allegations must either specifically
deny designated allegations or generally deny all except those specifically
admitted.

(4) Denying Part of an Allegation. A party that intends in good faith
to denvy only part of an allegation must admit the part that is true and
deny the rest.

8} Lacking Knowledge or Information. A party that lacks knowledge or
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information sufficient to form a belief as-teabout the truth of an averment;
thepartyshallallegation must so state, and thisthe statement has the

effect of a denial. —Dem&Ls—shaH—f&}FlfyLmee{—the—saﬂ-bs%&nee—ef—Phe—a%%emen%s

(6) Effect of Failing to Deny. An allegation—other than one relating to
the amount of damages—is admitted if a responsive pleading is required
and the allegation is not denied. If a responsive pleading is not required,
an allegation is considered denied or avoided.

(c) Affirmative Defenses.—Inpleading to-apreceding pleading,a partyshall
set-forth-affirmatively

(1) In General In responding to a pleading, a party must affirmatively
state any avoidance or affirmative defense, including:

* accord and satisfaction;;

* arbitration and awardy;;

» assumption of risk;—eentributerynegligence,—discharge—inbankruptey;

) K ) K )

B B > > > 2

+ contributory negligence;

* discharge in bankruptcy

* duress;

* estoppel;

-+ failure of consideration;

» fraud;
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> illegality;

* injury by fellow servant;

* laches;

* license;

* payment;
- release;

* res judicata;

* statute of frauds;;

- statute of limitations;—waiver;,—and—any—other—matterconstituting—an
avoidanece-oraffirmative-defense—When; and

* waiver.

(2) Mistaken  Designation. If a party has—mistakenly
designateddesignates a defense as a counterclaim, or a counterclaim as
a defense, the court entermsmust, if justice se-requires, shall-treat the

pleading as #fthere had beenaproperdesignationthough it were correctly

designated, and may impose terms for doing so.

(d) e} Pleading to Be Concise and Direct; consisteney.—Alternative
Statements; Inconsistency.

(1) In General. Each averment-of apleading shallallegation must be
simple, concise, and direct. No technical ferms—ef pleading or metions

areform is required.

(2) Alternative Statements of a Claim or Defense. A party may set
forthout two or more statements of a claim or defense
alternatelyalternatively or hypothetically, either in ernea single count or
defense or in separate eeunts-ordefenses-—Whentwo-ermereones. If a party
makes alternative statements-are-made-inthe-alternative-and-one-of them

imade—independentlywouldbe sufficient, the pleading is net—made
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insufficient by the-insufficieney-ofsufficient if any one of them is sufficient.

(3) er—more—of the alternative statementsinconsistent Claims or
Defenses. A party may alse-state as many separate claims or defenses as

the-partyit has, regardless of consistency-and-whether based-onlegal-or

(g) Construction ofConstruing Pleadings. All-Pleadings shallmust be se
construed so as to do substantialjustice.

COMMITTEE COMMENT ON RULE 8

There are only minor substantive changes proposed for Rule 8. The rule is
changed to be consistent with the corresponding federal rule of civil procedure.
The rule maintains subsection (a)(3) concerning the Supreme Court of Appeals’
mandated civil case information statement. The corresponding federal rule
deleted discharge in bankruptcy as an affirmative defense which has been
maintained from the current West Virginia Rule.

Adoption of language consistent with the federal Rule does not constitute
adoption of a “plausibility” standard for applying Rule 8. See, Roth v.
DeFeliceCare, Inc., 226 W. Va. 214, 220, 700 S.E.2d 183, 189 n.4 (2010)([U]nder
the federal rules, more than a notice pleading is required insofar as a plaintiff
is required to plead facts to show that the plaintiff has stated a claim entitling
him to relief. Under West Virginia law, however, this Court has not adopted the
more stringent pleading requirements as has been the case in federal court and
all that is required by a plaintiff is ‘fair notice.”). See also, Gomez v. A.C.R.
Promotions, Inc., No. 17-1048, 2019 WL 2499617, at *2 (W. Va. June 17,
2019)(“Accordingly, the Conley standard remains the controlling law in West
Virginia.”); Goldstein v. Peacemaker Properties, LLC, 241 W. Va. 720, 730, 828
S.E.2d 276, 286 (2019)(W.Va.R.Civ. Pro. 8 “contrasts to pleading under the
federal rules, which require a plaintiff “to plead facts to show that the plaintiff
has stated a claim entitling him to relief.”).
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Rule 9 Pleading special matters. Rule 9. Pleading Special Matters.

(a) Capacity or Authority to Sue; Legal Existence.

(1) In General. Except when required to show that the court has
jurisdiction, a pleading need not allege:

(A) a party's capacity to sue or be sued;

(B) {a)}-Capaeity—1t-is not necessaryto-aver-the capacityofa
partyto-sue-or be-sued-orthea party's authority efapartyto sue or

be sued in a representative capacity; or

(C) the legal existence of an organized association of persons that

is made a party.-When-aparty-desires

so-by—speeifie negativeaverment,—which shall-inelude suehRaising Those

Issues. To raise any of those issues, a party must do so by a specific denial,
which must state any supporting partietlars—asfacts that are peculiarly

within the pleader'sparty's knowledge.

(b) Fraud; or Mistake,—condition of the mind;, negligence.—In—all
averments-of; Conditions of Mind. In alleging fraud or mistake, a party must

state with particularity the circumstances constituting fraud or mistake-shall

be-stated-with-partieglarity. Malice, intent, knowledge, and other eendition-of
mind-of a-person-may be-averredconditions of a person's mind may be alleged
generally. -Negligence-mayalso-be-averred-generally-

(c) Conditions Precedent. In pleading theperfermanece—oroceurrence—of
conditions precedent, it is-sufficientto-aversuffices to allege generally that all

conditions precedent have occurred or been performed-er-have-eceurred—A
denial of performance or occurrence shall be made specifically and. Butwhen
denying that a condition precedent has occurred or been performed, a party
must do so with particularity.

(d) Official Document or Act. In pleading an official document or official act,
it is—sufficientto-aversuffices to allege that the document was legally issued

or the act legally done-in-ecempliance-with-law.

(e) Judgment. In pleading a judgment or decision of a domestic or foreign
court, a judicial or quasi-judicial tribunal, or ef—a board or officer, it is
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sufficientto—aversuffices to plead the judgment or decision without setting
forth-matter showing jurisdiction to render it.

(f) Time and Place. For—the purpese—ofAn allegation of time or place is

mater1al When testmg the sufﬁc1ency of a pleadmg—a%zer—ment—s—ef—t—}m&&nd

(g) Special damage— When-itemsDamages. If an item of special damage
areis claimed, they-shallit must be specifically stated.

(h) Eminent Domain. In proceedings to condemn real or personal property
pursuant to Rule 71a, pleadings shallmust state with particularity: (1) A
description of the property; and (2) the purpose for which the property is to
be used. Further, if the proceeding is brought by a public utility, a copy of its
Certificate of Convenience and Necessity must be attached as an exhibit to
the complaint as a condition of maintaining the eminent domain action.

COMMITTEE COMMENT ON RULE 9
Rule 9 is changed to be consistent with the corresponding federal rule of civil
procedure. The rule differs from the corresponding federal rule of civil procedure

by deleting reference to admiralty or maritime claims. The rule maintains the
current subsection (h) concerning eminent domain actions.
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Rule 10-Formofpleadings: Rule10. FormofPleadings.

(a) Caption; Names of Parties. Every pleading shall-eentainmust have a
caption settingforthwith the court's name-ef-theecourt,the, a title-efthe, a

civil action;—the—file number, and a designation—as—in—Rule 7(a)—In—the
complaint—designation. The title of the aetion—shall-include the names
efcomplaint must name all the parties;-butin; the title of other pleadings-itis
sufficient-to-state-the nameof, after naming the first party on each side-with

an-appropriate-indication-of, may refer generally to other parties.

(b) Paragraphs; Separate Statements. All-averments-of claimordefense shall
be-madeA party must state its claims or defenses in numbered paragraphs,
the—econtents—oef=cach ef which—shall be=limited as far as practicable to a
statement-ofa-single set of circumstances;+and. A paragraph-may-bereferred
telater pleading may refer by number in—all-suececeeding pleadings-to a
paragraph in an earlier pleading. If doing so would promote clarity, each claim
founded wpenon a separate transaction or occurrence—and each defense
other than denials—shalla denial—must be stated in a separate count or

defense-whenever-a-separationfacilitates-the clear presentation-ofthe matters
set forth.

(c) Adoption by Reference; Exhibits. StatementsA statement in a pleading
may be adopted by reference in—a—differentpart-ofelsewhere in the same
pleading or in anetherany other pleading or imany-motion. A copy of anya
written instrument whiehthat is an exhibit to a pleading is a part thereefof the
pleading for all purposes.

COMMITTEE COMMENT ON RULE 10
Rule 10 is changed to be consistent with the corresponding federal rule of civil

procedure. However, the reference in the federal rule to “file number” has been
changed to “civil action number” to comply with Rule 2.
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Rule 11. Signing of pleadings, motions and other papers; representations

to court; sanctions.

(a) Signature. Every pleading, motion and other paper shallmust be signed
by at least one attorney of record in the attorney's individual name, or; by a
party personally if the party is retrepresented-by-an-atterney;shall besigned
by—theparty—Eachunrepresented. The paper shallmust state the signer's
address, e-mail address and phone number, if-any,—and The West Virginia
State Bar identification number, if any. Exeept-when-otherwisespecifically
provided-byUnless a rule or statute;pleadings specifically states otherwise, a
pleading need not be verified or accompanied by affidavit. The court must
strike an unsigned paper shall-be—stricken—unless the omission ef—the

signratureisis promptly corrected premptiyafter being called to the attorney’s
or party’s attention-eftheatterneyorparty.

(b) Representations to court. By presenting to the court {a pleading, written
motion, or other paper—whether by signing, filing, submitting, or later
advocating}—a—pleading,—written—motion;,—or—other papers—an attorney or
unrepresented party is—eertifyringcertifies that to the best of the person's
knowledge, information, and belief formed after an inquiry reasonable under
the circumstances,

(1) it is not being presented for any improper purpose, such as to
harass-erte, cause unnecessary delay, or reedlessneedlessly increase in
the cost of litigation,;

(2) the claims, defenses, and other legal contentions therein—are
warranted by existing law or by a nonfrivolous argument for the extensien;
medifieation;—or reversal-ofextending, modifying, or reversing existing law
or the establishmentefestablishing new law;

(3) the allegations—and —ether—factual contentions have evidentiary

support or, if specifically so identified, arewill likely te~have evidentiary
support after a reasonable opportunity for further investigation or
discovery; and

(4) the denials of factual contentions are warranted on the evidence or,
if specifically so identified, are reasonably based on abelief or lack of
information-er-belief.

(c) Sanctions.

(1) {e}Sanetions——In General. If, after notice and a reasonable
opportunity to respond, the court determines that subdivision (b) has been
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violated, the court may;subjectto-theconditionsstated-below; impose an
appropriate sanction upon the-atterneysany attorney, law firmsfirm, or

partiesparty that have—violated subdivisieon—{b}—er—arethe rule or is
responsible for the violation. Absent exceptional circumstances, a law firm
must be held jointly responsible for violations committed by its partners,
associates, and employees.

(1)-HowFniti 1
(2) A)yByMotion— for Sanctions. A motion for sanctions under-thisrule
shallmust be made separately from other motions er—reguests—and
shallmust describe the specific conduct alleged to violate subdivisionRule
11(b). BshallThe motion must be served as—previded-inunder Rule 5, but
shallit must not be f11ed with or be presented to the court &n%ess—wrt—hm

pF%SGH—be)—t—helf the challenged paper, clalm defense, contention,
allegation, or denial is aret-withdrawn er-apprepriatelyecorrectedwithin 21

days after service or within another time the court sets. If warranted, the

court may award to the prevailing party prevailing—eon—the metion—the
reasonable expenses and &t—temeys—fees—me&%ed—m—p%esent—}ng—e%

&ssee}ates—&nd—emp}eyees—attornev S fees and other expenses.

(3) B)On the Court's Initiative. On its own-initiative, the court may enter

an—order deseribing—the —specific —conduect—that—appears—to—violate
subdivision{b}-and direeting-an attorney, law firm, or party to show cause

why i#tconduct specifically described in the order has not violated

subdivisionRulc 11(b) with respect thereto.

(4) {2} Nature of seretiontimitations—a Sanction. A sanction imposed
for—wviolation—eofunder this rule shallmust be limited to what is
suffieientsuffices to deter repetition of suehthe conduct or comparable

conduct by others similarly situated. Subjeet—to—the limitations—in
subparagraphs—{Aand{B);—The sanction may eensist—ef,—oer—include,
nonmonetary directives—ef—a—nenmenetary—nature;; an order to pay a

penalty into court;; or, if imposed on motion and warranted for effective
deterrence, an order directing payment to the movant of semepart or all of

the reasonable expenses and attorneys' fees and-other-expenses-ineurred
as—adireetresult-ofdirectly resulting from the violation.

(5) Limitations on Monetary Sanctions. The court must not impose a
monetary sanction:

(A) (A)  Monetary sanctions may not be awarded against a
represented party for a—wvielation—ef subdivisienviolating Rule
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11(b)(2)=; or

(B) Monetary—sanections—may neot—be—awarded—on—the——courts
initiative unless the court issucs its order to show cause before aon
its own, unless it issued the show-cause order under Rule 11(c)(3)
before voluntary dismissal or settlement of the claims made by or
against the party whiehthat is, or whose attorneys are, to be
sanctioned.

{2)}-(6) Requirements for an Order. —WhenAn order imposing sanetions;the
eourt-shallsanction must describe the sanctioned conduct determined-te
eonstitutea—violatien—of this rule-and explain the basis for the sanction
imposed.

(d) Inapplicability to discovery. Subdivisions{a}-threugh{e}of This rule
dedoes not apply to diselesures; discovery requests, responses, objections,

and motions that-are-subjeetto-the provisiens-efunder Rules 26 through 37.

COMMITTEE COMMENT ON RULE 11

Rule 11 is changed to be consistent with the corresponding federal rule of civil
procedure. Rule 11(c)(2) retains language that reasonable expenses, including
attorney’s fees “may” be awarded, leaving the sanction to the discretion of the
circuit court. See, Warner v. Wingfield, 224 W. Va. 277, 284, 685 S.E.2d 250,
257 (2009)(Circuit court did not abuse its discretion in granting sanctions); Davis
ex rel. Davis v. Wallace, 211 W.Va. 264, 565 S.E.2d 386 (2002); McDougal v.
McCammon, 193 W.Va. 229, 455 S.E.2d 788 (1995). See, e.g., Crystal Mountain
W. Virginia, LLC v. Cty. Comm'n of Ohio Cty., No. 19-0482, Mem. Dec., 2020 WL
3408103 (W. Va. June 18, 2020).
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Rule 12. Defenses and Objections—: When and how presented—By pleading
ormeotion—; Motion for Judgment on the Pleadings; Consolidating Motions;
Waiving Defenses; Pretrial Hearing.

{a) When presented. —

(a) Time to Serve a Responsive Pleading.

(1) In General. Unless another time is specified by this rule or a statute,

the time for serving a responsive pleading is as follows:

(A) A defendant must serve an answer:

(i) within 30 days after being served with the summons and
complaint. Every answer must be accompanied by a completed
civil case information statement in the form prescribed by the
Supreme Court of Appeals as required by Rule 3(b).

(B) A party S leadi . lad . ]
party—shallmust serve an answer thereteto a counterclaim or

crossclaim within 2030 days after being served—Fheplaintiff shall
with the pleading that states the counterclaim or crossclaim.

{2H(C) A party must serve a reply to a—eceunterelaiminthean answer

within 2030 days after service-ofthe-answerorif areplyis-ordered

by-the-ecourt—within 20-days—after service-of the-orderbeing served
with an order to reply, unless the order etherwise-direetsspecifies a

different time.
{3H(2) Effect of a Motion. Unless the court sets a different time-is-fixed-by
court-order,—theservice—of, serving a motion permitted-under this rule
alters these periods ef-timae-as follows:
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{A)}(A) if the court denies the motion or postpones its disposition
until the trial-enthe-merits, the responsive pleading shallmust be
served within +814 days after notice of the court's action; or

{B)-(B) if the court grants a motion for a more definite statement, the

responsive pleading shallmust be served within +814 days after the
service of the more definite statement.

(b) How presented.—to Present Defenses. Every defenseinlaw-orfaet; to a

claim for relief in any pleading;—whethera€laim;,—counterclaim,eross—elaim;

oer-third-party-elaim;shall must be asserted in the responsive pleading therete
if one is requlred—exeep{—t—ha{ But a party may assert the followmg defenses

motion:

(1) lack of subject-matter jurisdiction:

(2) lack of personal jurisdiction;

(3) improper venue;

(4) insufficient process;

(5) insufficient service of process;

(6) failure to state a claim upon which relief can be granteds; or
(7) failure to join a party under Rule 19.

{b}-A motion making any of these defenses shallmust be made before pleading
if a fartherresponsive pleading is permittedallowed. If a pleading sets out a
claim for relief that does not require a responsive pleading, an opposing party
may assert at the trial any defense to that claim. No defense or objection is

waived by being joined with one or more other defenses or objections in a

responswe pleadmg or motlon I—f—a—ple&é&ng—set—s—fe&tt—l%a—el&}m—fGHehef—te
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(c) Motion for judgment on the pleadings. After the pleadings are closed—
but withinsuehtimeasearly enough not to delay the-trial;-any—a party may
move for judgment on the pleadings.

{e}-(d) Result of Presenting Matters Outside the Pleadings. If, on a motion
ferjudgment-onthe pleadingsunder Rule 12(b)(6) or 12(c), matters outside

the pleadings are presented to and not excluded by the court, the motion
shallmust be treated as one for summary judgment and-dispesed—oefas
provided-inunder Rule 56;-and. All parties shallmust be given a reasonable
opportunity to present all the material madethat is pertinent to sueh-athe

motion-byRule-56.

for a more definite statement befere—interpesingof a pleading to which a
responsive pleading is allowed but which is so vague or ambiguous that the
party cannot reasonably prepare a response. The motion shallmust be made
before filing a responsive pleading and must point out the defects complained
of and the details desired. If the moetienis-grantedcourt orders a more definite
statement and the order efthe-eeurt-is not obeyed within 814 days after
notice of the order or within saeh-otherthe time as-the court mayfixsets, the
court may strike the pleading te—which—the meotion—wasdirectedor-make
suehor issue any other appropriate order-as-it-deemsjust.

the-party-erupon-the court's-own-initiative-at-any-timae;-The court may erder
strickenstrike from anya pleading anyan insufficient defense or any
redundant, immaterial, impertinent, or scandalous matter._ The court may
act:
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(2) on motion made by a party either before responding to the pleading or,
if a response is not allowed, within 21 days after being served with the

pleading.

(g) Joining motions.

(1) Right to Join. A motion under this rule may be joined with any other
motions allowed by this rule.

(2) Limitation on Further Motions. Except as provided in Rule 12(h)(2) or (3),
a party that makes a motion under this rule must not make another
motion under this rule raising a defense or objection that was available to
the party but omitted from its earlier motion.

h}—Waiver or preservation(h) Waiving and Preserving of Certain

Defenses.

(1) When Some Are Waived. A party waives any defense listed in Rule
12(b)(2)— (5) by:

(A) omitting it from a motion in the circumstances described in Rule
12(g)(2); or

(B) failing to either:

(i) make it by motion under this rule; or

(ii) include it in a responsive pleading or in an amendment
allowed by Rule 15(a)(1) as a matter of course.

(1) A-defense-of(2) When to Raise Others. Failure to state a claim upon which
relief can be granted, a—defenseoffailure-to join a partyindispensable

under Rule19,-and-an-ebjection—offailureperson required by Rule 19(b),

or to state a legal defense to a claim may be maderaised:

(—2) (_) in any pleadmg per—m+t—tedallowed or ordered under Rule 7(a)—

(B) by a motion under Rule 12(c); or

(C) at trial.
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Lack of Subject-Matter Jurisdiction. If the court determines at any time that

it lacks subject-matter jurisdiction—ef—the—subjeect—matter, the court

shallmust dismiss the action.

(i) Hearing Before Trial. If a party so moves, any defense listed
in Rule 12(b)(1)—(7) —whether made in a pleading or by motion—
and a motion under Rule 12(c) must be heard and decided before
trial unless the court orders a deferral until trial.

COMMITTEE COMMENT ON RULE 12

Rule 12 is changed to be consistent with the corresponding federal rule of civil
procedure.

Rule 12(a) provides for a uniform time of 30 days, different from the federal rule,
for answer to a complaint, reply to an answer, cross-claim or counterclaim
regardless of the matter of service.

The Rule includes a reference to the requirement of a civil case information sheet
in Rule 3(b) in amended provision 12(a)(1)(A)(i)). The mandatory requirement of
the civil case information sheet required in Rule 3 has been affirmed by the
Supreme Court of Appeals. Cable v. Hatfield, 202 W. Va. 638, 639-40, 505
S.E.2d 701, 702-03 (1998)(Rule 3 of the West Virginia Rules of Civil Procedure
requires, in mandatory language, that a completed civil case information
statement accompany a complaint submitted to the circuit clerk for filing. In the
absence of a completed civil case information statement, the clerk is without
authority to file the complaint.); Lanick v. Amtower Auto Supply, Inc., No. 12-
0207, Mem. Dec., 2013 WL 2149864, at *2 (W. Va. May 17, 2013).
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Rule 13. Counterclaim and eroess-elaimCrossclaim.

(a) Compulsory Counterclaim.

(1) (a)jCempulsorycounterclaims.—In General. A pleading shallmust
state as a counterclaim any claim whichthat—at the time of servingthe

pleadingits service—the pleader has against anmyan opposing party; if
itthe claim:

(A) arises out of the transaction or occurrence that is the
subject matter of the opposing partysparty’s claim; and

(B) does not require fer-its—adjudication—the presence—of third

parties-ofadding another party over whom the court cannot acquire
jurisdiction.-Buat

(2) Exceptions. The pleader need not state the claim if:

(A) {(Heatthetimewhen the action was commenced, the claim
was the subject of another pending actions; or

(B) (2}=the opposing party breught suitupen—thesued on its

claim by attachment or other process bywhich-the court-did-net
aeguirethat did not establish personal jurisdiction te—render—a

persenaljadgmentover the pleader on that claim, and the pleader
isdoes not statingassert any counterclaim under this rule313.

(b) Permissive counterclaims.—Counterclaim. A pleading may state as a

counterclaim anyelaim—against an opposing party net-arisingeut-of the
transaction or occurrcnce that is the subject matter of the opposing party's

elaimany claim that is not compulsory.

(c) Counterclaim exceeding opposing claim. —Relief Sought in a
Counterclaim-may-ermay. A counterclaim need not diminish or defeat the

recovery sought by the opposing party. It may elaimrequest relief
exceedingthat exceeds in amount or differentdiffers in kind from thatthe

relief sought inthepleading-efby the opposing party.

(d) Counterclaim Against the State. These rules shall net beconstrued-te
enlarge beyond-the limits now-fixed-by-lawdo not expand the right to assert
eounterelaimsa counterclaim—or to claim ereditsa credit—against the State
or an-eofficera State official or agency-thereeof.

(e) Counterclaim Maturing or Acquired After Pleading. —A-elaim—whieh
eitherThe court may permit a party to file a supplemental pleading asserting
a counterclaim that matured or was acquired by the pleaderparty after
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(g) Cross-claimCrossclaim Against a Co-party. A pleading may state as a
eross-elaimcrossclaim any claim by one party against a co-party arisingif
the claim arises out of the transaction or occurrence that is the subject
matter either-of the original action or of a counterclaim-therein-or relating,
or if the claim relates to any property that is the subject matter of the
original action. Sueh-eross-elaimThe crossclaim may include a claim that the
partyagainst-whem-it-is—assertedco-party is or may be liable to the cross-
claimant for all or part of a claim asserted in the action against the cross-
claimant.

(h) Jomder—efJommg Addltlonal Parties. —Per—sens—e%her—t—haﬂ—t-hese—maée

%ess—el&im—imwé&ne&wﬁh—th&pfa&siens—eﬁ%ﬂes—w—&nd%@Rules 19

and 20 govern the addition of a person as a party to a counterclaim or
crossclaim.

(i) Separate Trials; Separate Judgments. If the court orders separate trials
as—provided-inunder Rule 42(eb), it may enter judgment on a counterclaim

or eross-claimmay be-rendered-in—acecordance-with-theterms-efcrossclaim
under Rule 54(b) when the—eeurtit has jurisdiction to do so, even if the

opposing party’s claims ef-theeppesing party—have been dismissed or
otherwise dispesed-efresolved.

COMMITTEE COMMENT ON RULE 13

There are no substantive changes proposed for Rule 13. The rule is changed to be
consistent with the corresponding federal rule of civil procedure.
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Rule 14 Third-party practice: Rule 14. Third-Party Practice.

When a Defending Party May Bring in a Third Party.

2) (a)-W tefendant bei in third v . :
commencement-of-the-actionTiming of the Summons and Complaint. A
defending party_may, as a—third-party plaintiff, may—eauseserve a

summons and complaint te-be-served—upon—-apersonnot-apartyto-the
aetiornon a nonparty who is or may be liable to the-third-partyplaintiffit for
all or part of the plaintiffs-claim against it. But the third-party plaintiff-—TFhe
third-party-plaintiff need-neot must, by motion, obtain the court's leave te

make—the service—if the third party plaintiffif it files the third-party
complaint net=latermore than 1014 days after serving theits original

answer- unless otherwise theprovided by order entered under Rule

16(b)(3)(A).

(2)  Third-Party plaintiff must obtain leave on motion upon notice to all
parties—to—the—aetionDefendant's Claims and Defenses. The person
served with the summons and third-party complaint;-hereinafterealled

the—the “third-party defendant;—shall-make any defensesto—the third-

(A) must assert any defense against the third-party plaintiff's
claim under Rule 12;

(B) must assert any counterclaim against the third-party plaintiff
under Rule 13(a), and may assert any counterclaim against the
third-party plaintiff under Rule 13(b) or any crossclaim against
another third-party defendant under Rule 13(g);

(C) may assert against the plaintiff any defense that the third-
party plaintiffhas to the plaintiff's claim; and

(D) may also assert any—elaim—against the plaintiff any claim
arising out of the transaction or occurrence that is the subject

matter of the plaintiff's claim against the third-party plaintiff.

(8) Plaintiff's Claims Against a Third-Party Defendant. The plaintiff may
assert any-elaim-against the third-party defendant any claim arising out
of the transaction or occurrence that is the subject matter of the plaintiff's
claim against the third-party plaintiff,—and. The third-party defendant

thereupon—shallmust then assert any defenses—as—provided—indefense

46



under Rule 12 and any eeunterclaims-and-ecross-claims-as-provided-inRule

13 Any partymay-meove-to-strike the third-partyelaim;or forits severanee
or—separate—trial.counterclaim under Rule 13(a), and may assert any

counterclaim under Rule 13(b) or any crossclaim under Rule 13(g).

(4) Motion to Strike, Sever, or Try Separately. Any party may move
to strike the third-party claim, to sever it, or to try it separately.

(8) Third-Party Defendant's Claim Against a Nonparty. A third-party

defendant may proceed under this rule against anypersennoetapartyte

the-aetiona nonparty who is or may be liable to the third-partythird-party
defendant for all or part of theany claim made—in—the aection—against the

third-party-defendantit.

(a) When plaintiff may bring in third party. — When a counterclaima claim is
asserted against a plaintiff, the plaintiff may eausebring in a third party te-be

broughtinundercireumstances—whichunderif this rule would ertitleallow a

defendant to do so.

COMMITTEE COMMENT ON RULE 14

Rule 14 is changed to be consistent with the corresponding federal rule of civil
procedure subsection (6)(b) except sections of the corresponding federal rule
concerning admiralty or maritime claims have been deleted as they are
inapplicable.

The time frame for filing a third party claim has been expanded from 10 to 14

days after filing the original answer or as provided in a scheduling order entered
under Rule 16(b)(3)(4A).
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Rule 15 Amended-and supplemental pleadings. Rule 15. Amended and
Supplemental Pleadings.

(a) Amendments Before Trial.

(1) Amending as a Matter of Course. A party may amend its
pleading once as a matterofcoursewithin:

(A) 21 days after serving it, or

(B) if the pleading is one to which a responsive pleading is
required, 21 days after service of a responsive pleading or 21 days
after service of a motion under Rule 12(b), (e), or (f), whichever is
earlier.

(2) (a)}-Other Amendments. In all other cases, a party may amend the

eﬂl-jyhbfyhleave—ef—eebmt—er—bylts pleadln,q oan with the opposing partv
written consent efor the adverseparty—andcourt's leave-shall-be. The

court should freely givengive leave when justice so requires.-A-party-shall
plead-in

(3) [Time to Respond. Unless the court orders otherwise, any required
response to an amended pleading must be made within the time
remaining ferrespenseto respond to the original pleading or within +614
days after service of the amended pleading, whichever peried-maybe-the

longer,-unless-the-court-otherwise-ordersis later.

(b) Amendments During and After Trial.

H-evidence-is—objectedto-at-the trial enthe ground thatitBased on an

Objection at Trial. If, at trial, a party objects that evidence is not within
the issues made-byraised in the pleadings, the court may allewpermit

the pleadings to be amended-and-shall do-sofreelrwhen-the presentation
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of the-merits—of the-actionwill be subserved-thereby. The court should

freely permit an amendment when doing so will aid in presenting the
merits and the objecting party fails to satisfy the court that the admission
efsueh-evidence would prejudice the-partyinmaintainingthethat party's
action or defense upenon the merits. The court may grant a continuance
to enable the objecting party to meet suehthe evidence.

(2) For Issues Tried by Consent. When an issue not raised by the
pleadings is tried by the parties' express or implied consent, it must be
treated in all respects as if raised in the pleadings. A party may move—at
any time, even after judgment—to amend the pleadings to conform them
to the evidence and to raise an unpleaded issue. But failure to amend does
not affect the result of the trial of thatissue.

(c) Relation Back of Amendments.

(1) When an Amendment efRelates Back. An amendment to a
pleading relates back to the date of the original pleading when:

(A) (Hrelationback-ispermitted-by-the law that provides the
applicable statute of limitations applicable—to—the—actionallows

relation back;-er

(B) {2)}the amendment asserts a claim or defense asserted—in
the-amended pleadingthat arose out of the conduct, transaction,

or occurrence set ferthout—or attempted to be set ferthout—in the
original pleading; or

(C) B}the amendment changes the party or the naming of the
party against whom a claim is asserted, if thefoeregeing paragraph
{2Rule 15(c)(1)(B) is satisfied and_if, within the period provided by
Rule 4(kl) for serviee—ofserving the summons and complaint, the
party to be brought in by amendment{A}-has-received-such-notice
of the institution of the action that the party will not be prejudiced
) A Lo, | its, 8

(i)_received such notice of the action that it will not be
prejudiced in defending on the merits; and

(ii) B}-knew or should have known that_the action would have
been brought against it, but for a mistake concerning the proper

party's identity—efthe properparty—the action—would—have
brought-against-the party.

(d) {¢}—Supplemental Pleadings. — UperOn motion ef—a—partyand
reasonable notice, the court may, upen-reasenable-notice-andupoen-suchon
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just terms-as—arejust, permit thea party to serve a supplemental pleading
setting ferth—transactions—oroceurrences—or—events—which—haveout any
transaction, occurrence, or event that happened sineeafter the date of the
pleading seught-to be supplemented. Permission-may begrantedThe court
may permit supplementation even though the original pleading is defective
in its-statementefstating a claim ferreliefor defense. #The court deems-it
advisablemay order that the adverseopposing party plead to the

supplemental pleading;—it-shall-se—order,—speeifiingthe within a specified
time-therefor.

COMMITTEE COMMENT ON RULE 15

Rule 15 is changed to be consistent with the corresponding federal rule of civil
procedure.

The proposed rule deletes any reference to notice to the United States as set forth
in the corresponding federal rule of civil procedure.
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Rule 16. Pretrial Conferences; Scheduling; Management.

(a) Purposes of a Pretrial conferences;objectives.—Conference. In any
action, the court may in—its—diseretion—direetorder the attorneys fer—the

parties-and any unrepresented parties to appear befere-itfora—conference
erfor one or more pretrial conferences befere-trial-for such purposes as:

(1) expediting the disposition of the action;

(2) establishing early and continuing control so that the case will not
be protracted because of lack of management;

(3) discouraging wasteful pretrial activities;

(4) improving the quality of the trial through more thorough
preparation; and

(5) facilitating the-settlement-eftheease.

(b) Scheduling.

(1) (b)-Scheduling and—planning.—Order. Except in categories of
actions exempted by the Supreme Court of Appeals, the judge-shall,after

means;,—entertrial court must issue a scheduling order-thatlimits—the
time:

(A) after receiving the parties’ report under Rule 26(f); or

(B) after consulting with the parties’ attorneys and any
unrepresented parties at a scheduling conference.

(2) Time to Issue. The judge must issue the scheduling order as soon
as practicable, but unless the judge finds good cause for delay, the judge
must issue it within the earlier of 90 days after any defendant has been
served with the complaint or 60 days after any defendant has appeared.

(3) Contents of the Order.

(A) {3} Required Contents. The scheduling order must limit the
time to join other parties-and-te, amend the pleadings:, complete
discovery, and file motions.

{2)Fofile-and hear meotionsrand
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(3} To complete discovery.

(B) Permitted Contents. The scheduling order alse-may-inelade:

(i) modify the timing of disclosures under Rules (26)(a) and

26(d)(1);

(ii) set forth a discovery plan that includes:

(a) the subjects on which discovery may be needed;

(b) when discovery must be completed;

(c) whether discovery should be conducted in phases or
be limited to particular issues; and/or

(d) disclosure of experts and reports, where applicable.

(iii) modify the extent of discovery;

(iv) provide for disclosure, discovery, or preservation of
electronically stored information;

(v) include any agreements the parties reach or rulings of the
court about asserting claims of privilege or of protection as trial-
preparation material after information is produced, including
agreements reached under West Virginia Rule of Evidence 502;

(vi) {4} Fhe-date-orset dates for pretrial conferences beforetrial;
a-final pretrial conferenee,andand for trial; and

(vii) (B}Anyinclude other appropriate matters—appropriate—in
the circumstances of the casc.

(4) Modifying a Schedule-shallret. A schedule may be modified exeept
byleave-ofthejudgeonly for good cause and with the judge’s consent.

(c) Attendance and Matter for Consideration at a Pretrial Conference.

(1) Attendance. A represented party must authorize at least one of its
attorneys to make stipulations and admissions about all matters that
can reasonably be anticipated for discussion at a pretrial conference. If
appropriate, the Court may require that a party or its representative be
present or reasonably available by other means to consider possible
settlement.
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(2) t(e)SubjeetsMatters for Consideration-at-Pretrial Conferences. At

any pretrial conference-underthisrule considerationmay begiven,and;
the court may consider and take appropriate action;-with-respeetto-on

the following matters:

(A) Theformulationand simplifieation—eofformulating and
simplifying the issues, inelading-the-elimination-ofand eliminating

frivolous claims or defenses;

(B) {2)TFhenecessityordesirabilityrofamendmentstoamending

the pleadings_if necessary or desirable;

(C) B)TFhepeossibilityefobtaining admissions effact-and-ofand
stipulations about facts and documents which—willto avoid

unnecessary proof, stipulations—regarding the authenticity of
deeuments;—andand ruling in advance rulingsfrom-the eourt-on
the admissibility of evidence;

(D) {4)The—-aveidanece—ofavoiding unnecessary proof and ef
cumulative evidence;, and limitations-errestrictions-oenlimiting the

use of testimony under Rule-#02-efthe-West Virginia RelesRule of
Evidence 702;

(E) {B)determining the appropriateness and timing of summary
adjudication under Rule 56;

(F) {(6)The——econtrelcontrolling and scheduling ef—discovery,
including orders affecting disclosures and discovery under Rule 26

and Rules 29 through 37;

(G) A—TFhe—identification—eofidentifying witnesses and
documents, scheduling the need—and seheduleforfiling and

exchangingexchange of any pretrial briefs, and the-date-ersetting
dates for further conferences and for trial;

(H) 8)Theadvisabilityof referring matters to a commissioner
under Rule 53 or master53.1;

I 9) Ty il c | | E
extrajuadieialsettling the case and using special procedures to
resolveassist in resolving the dispute when authorized by statute

or rule;

(J) (F0)-determining the form and substaneecontent of the
pretrial order;
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(K) (1) Thedispesitiondisposing of pending motions;

(L) (F2)TFheneedfor-adopting special procedures for managing
potentially difficult or protracted actions that may involve complex

issues, multiple parties, difficult legal questions, or unusual proof
problems;

(M) ({3)Aneorderforordering a separate trial pursuantteunder
Rule 42(b) with-—respeettoof a claim, counterclaim, eress-elaim;

ercrossclaim, third-party claim, or with-respeetto—any=particular
issue-in-the-ease;

(N) {(4)An-orderdirectinga partyor partiestopresentordering
the presentation of evidence early in the trial with-respeettoon a

manageable issue that eenldmight, on the evidence, be the basis
for a judgment as a matter of law under Rule 50(a) or a judgment
on partial findings under Rule 52(c);

(O) (5)An-erder—establishing a reasonable limit on the time
allowed for-presentingto present evidence; and

(P) (6)—Suchfacilitating in other matters-as-mayfaeilitateways

the just, speedy, and inexpensive disposition of the action.

(d) Pretrial Orders. After any conference under this rule, the court should

issue an order reciting the action taken. This order controls the course of
the action unless the court modifies it.

(e) {d)- Final Pretrial Conference-—Any and Orders. The court may hold a
final pretrial conference shall-be—held—as—ecloseto—the time of trial-as
reasonable —under—the —eircumstances—The participants—at—any—such
conferenece-shallto formulate a trial plan—fertrial, including a pregramfer
facilitatingplan to facilitate the admission of evidence. The conference shall
must be held as close to the start of trial as is reasonable, and must be
attended by at least one efthe-atterneysattorney who will conduct the trial

for each efthepartiesparty and by any unrepresented partiesparty.

eré:er—f—el—lewmgThe court may mod1fV the order 1ssued after a ﬂnal pretr1al
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conference shall-be-meodified-only to prevent manifest injustice.
(f) Sanctions.
(1) In General. On motion or on its own, the court may issue any just

orders, including those authorized by Rule 37(b)(2)(A)(ii)—(vii), if a party
or its attorney:

(A) fails to appear at a scheduling or other pretrial conference;

partys—atterpey-is substantially unprepared to part1c1pate—m—t—he
conference,—or-if aparty or partys—atterneyfails toe—or does not

participate in good faith;—in the judge,upen-metionorthejudge's
own initiative, may make such orders with regard thereto as are
Hast i | e 4l i i ded in Rul

3#bjconference; or

(C) (fails to obey a scheduling or other pretrial order.

(2) CHBHHSandD)yIntieulmposing Fees and Costs. Instead of or in
addition to any other sanction, the judge-may requirecourt must order

the party-er-the, its attorney-representingthe party, or both to pay the
reasonable expenses—including attorney's fees—incurred because of

any noncompliance with this rule, incladingattorney'sfees;—unless the
judge-finds—that-the noncompliance was substantially justified or that
other circumstances make an award of expenses unjust.

COMMITTEE COMMENT ON RULE 16

Rule 16 is changed to be largely consistent with the corresponding federal rule
of civil procedure. It addresses the procedure for initial scheduling orders and
pretrial orders. It incorporates references to automatic disclosures that are
included in the proposed Rule 26(a)(1), as well as the initial meeting of counsel
and report under proposed Rule 26(f). The proposed rule departs slightly from
its federal counterparts on the contents of the scheduling order to be issued in
each qualifying case.
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IV. Parties

Rule 17. Parties-Plaintiff and Defendant; Capacity; Public Officers.

(a) Real Party in Interest.

(1) Designation in General. An action must be prosecuted in the name of
the real party in interest. The following may sue in their own names
without joining the person for whose benefit the action is brought:

(A) an executor;

(B) an administrator;

(C) a guardian;
(D) a bailee;

(E) a trustee of an express trust;

(F) a party with whom or in whose name a contract has been
made for another’s benefit; and

(G) a party authorized by statute.

(2) Action in the Name of the State for Another’s Use or Benefit. When a
law so provides, an action for another’s use or benefit must be brought
in the name of the state or any political subdivision thereof.

(3) (a) Real party in interest. — Every action shall be prosceuted in the
H&meJomder of the Real Party in Interest. AH—%%GH—EGT—&d—IH—I—H—I—S—t—F&E@T—

t—h&t—}t—}s—ﬁet—picesee&tedThe court may not dlsmlss an actlon for fa1lure

to prosecute in the name of the real party in interest until, after an
ob]ectlon, a reasonable time has been allowed &fte%ebjeet—}en—f-e;

ef—for the real party in 1nterest—&nd—sueh to rat1fv, join, or be substltuted
into the action. After ratification, joinder, or substitution-shall-have-the
same—effeet—as—if, the action proceeds as if it had been originally
commenced inthe-name-ofby the real party in interest.
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{b)}-{Reserved]}-
(b) Capacity to Sue or Be Sued. Capacity to sue or be sued is determined
as follows:

(1) for an individual who is not acting in a representative capacity, by the

law of the individual’s domicile;

(2) for a corporation, by the law under which it was organized; and

(3) for all other parties, by the law of this state.

(c) Minor or Incompetent Person.

(1) With a Representative. The following representatives may sue or
defend on behalf of a minor, incarcerated person, or incompetent person:

(A) a general guardian;

(B) a committee;

(C) a conservator; or

(D) a like fiduciary.

(2) Without a Representative. A minor or an incompetent person, or an
incarcerated person who does not have a duly appointed representative
may sue by a next friend or by a guardian ad litem. The court must
appoint a guardian ad litem—or issue another appropriate order—to
protect a minor, incarcerated person, or incompetent person who is
unrepresented in an action.

(d) Public Officer’s Title and Name. A public officer who sues or is sued in
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an official capacity mav be designated by official title rather than by name,
but the court may order that the officer’s name be added.
COMMITTEE COMMENT ON RULE 17

Rule 17 is changed to be consistent with the corresponding federal rule of civil
procedure.

See Black’s Auto Repair and Towing v. Monongalia Country Magistrate Court, 211
W.Va. 661, 567 S.E.2d 671 (2002)(Held that “convict” means an incarcerated
person, whether in jail or prison). The phrase “incarcerated person” is now used

in place of “convict.”

Rule 17(d) incorporates the provisions of former Rule 25(d)(2) which fit better
with Rule 17.
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Rule 18. Joinder of Claims-and Remedies.

(a) Joinder-of claims.— In General. A party asserting a claim tereliefasan
original claim, counterclaim, cross-claim, or third-party claim; may join,
either as independent or as-alternate alternative claims, as many claims, legal
or equitable, as the party has against an opposing party.

elaimfor meney- A party may join two claims even though one of them is
contingent on the disposition of the other; but the court may grant relief only
in accordance with the parties’ relative substantive rights. In particular, a
plaintiff may state a claim for money and a claim to set aside a conveyance
that is fraudulent as to that plaintiff, without first obtaining a judgment for

the money.

COMMITTEE COMMENT ON RULE 18

Rule 18 is changed to be consistent with the corresponding federal rule of civil
procedure.
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Rule 19 Joinder-of persons needed forjust-adjudication. Rule 19.

Required Joinder of Parties.

(a) Persons Required to Be Joined if Feasible.

(1) Required Party. A person who is subject to service of process must be
joined as a party if:

(A) in that person’s absence, the court cannot accord complete
relief among existing parties; or

(B) that person claims an interest relating to the subject of the
action and is so situated that disposing of the action in the person’s
absence may:

(i) as a practical matter impair or impede the person’s ability to
protect the interest; or

(ii)leave an existing party subject to a substantial risk of
incurring double, multiple, or otherwise inconsistent obligations
because of the interest.

(2) Joinder by Court Order. If a person has not been joined as required, the
court must order that the person be made a party. A person who refuses
to join as a plaintiff may be made either a defendant or, in a proper case,
an involuntary plaintiff.

(3) Venue. If a joined party objects to venue and the joinder would make
venue improper, the court must dismiss that party.
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(b) When Joinder Is Not Feasible. If a person who is required to be joined if
feasible cannot be joined, the court must determine whether, in equity and
good conscience, the action should proceed among the existing parties or
should be dismissed. The factors for the court to consider include:

(1) the extent to which a judgment rendered in the person’s absence might
prejudice that person or the existing parties:

(2) the extent to which any prejudice could be lessened or avoided by:

(A) protective provisions in the judgment;

(B) shaping the relief; or

(C) other measures;

(3) whether a judgment rendered in the person’s absence would be
adequate; and

(4) whether the plaintiff would have an adequate remedy if the action were
dismissed for nonjoinder.

(c) Pleading the Reasons for Nonjoinder. When asserting a claim for relief,

a party must state:

(1) the name, if known, of any person who is required to be joined if feasible
but is not joined; and
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(2) the reasons for not joining that person.

(d) Exception for Class Actions. This rule is subject to Rule 23.

COMMITTEE COMMENT ON RULE 19

Rule 19 is changed to be consistent with the corresponding federal rule of civil
procedure except Section (a)(l) of the federal rule referring to subject-matter
jurisdiction of the court is omitted.
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Rule 20 Permissive joinder—of parties: Rule 20. Permissive Joinder of

Parties.

(a) Persons Who May Join or Be Joined.

(1) Plaintiffs. Persons may join in one action as plaintiffs if:

(A) they assert any right to relief jointly, severally, or in the
alternative with respect to or arising out of the same transaction,
occurrence, or series of transactions or occurrences; and

(B) anv question of law or fact common to all plaintiffs will arise in
the action.

(2) Defendants. Persons may be joined in one action as defendants if:

(A) any right to relief is asserted against them jointly, severally, or
in the alternative with respect to or arising out of the same
transaction, occurrence, or series of transactions or occurrences;
and

(B) any question of law or fact common to all defendants will arise
in the action.

(3) Extent of Relief. Neither a plaintiff nor a defendant need be interested
in obtaining or defending against all the relief demanded. The court may
grant judgment to one or more plaintiffs according to their rights, and
against one or more defendants according to their liabilities.




(b) Protective Measures. The court may issue orders—including an order for

separate trials—to protect a party against embarrassment, delay, expense, or
other prejudice that arises from including a person against whom the party
asserts no claim and who asserts no claim against the party.

COMMITTEE COMMENT ON RULE 20
Rule 20 is changed to be consistent with the corresponding federal rule of civil

procedure except the portions of FRCP 20 regarding in rem jurisdiction and
jurisdiction in admiralty have been omitted.
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Rule 21. Misjoinder-and nonjoinder-of parties: Rule 21. Misjoinder and

Nonjoinder of Parties.

M13J01nder of partles is not ground for d1sm1ssa1 of an action. P&r—t—}es—mafyhbe

1ts own, the court may at any t1me on just terms add or drop a party. The court

may also sever any claim against a party.

COMMITTEE COMMENT ON RULE 21

Rule 21 is changed to be consistent with the corresponding federal rule of civil
procedure.
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Rule 22-Interpleader— Rule 22 - Interpleader.

(a) Grounds.

(1) By a Plaintiff. Persons with claims that may expose a plaintiff to double
or multiple liability may be joined as defendants and required to
interplead. Joinder for interpleader is proper even though:

(A) the claims of the several claimants, or the titles on which their
claims depend, lack a common origin or are adverse and
independent rather than identical; or

(B) the plaintiff denies liability in whole or in part to any or all of the
claimants.

(2) By a Defendant. A defendant exposed to similar liability may seek
interpleader through a crossclaim or counterclaim.

(b) Relation to Other Rules and Statutes. This rule supplements—and does
not limit—the joinder of parties allowed by Rule 20.

COMMITTEE COMMENT ON RULE 22

Rule 22 is changed to be consistent with the corresponding federal rule of civil
procedure.
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Rule 23 Class-actions: Rule 23. Class actions.

(a) Prerequisites. -te-a-class-aetion.— One or more members of a class may
sue or be sued as representative parties on behalf of all members only if: {1

(1) the class is so numerous that joinder of all members is impracticable;

(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are typical of the
claims or defenses of the class; and

(4) the representative parties will fairly and adequately protect the
interests of the class.

(b) Class-actions maintainable: Types of Class Actions. —An-action-may

1 intained ] e if 11 - e cubdivisi a
satisfied;-andin-addition: A class action may be maintained if Rule 23(a) is

satisfied and if:

(1) The proseeution—ofprosecuting separate actions by or against
individual class members efthe-elass would create a risk of:

(A) linconsistent or varying adjudications with respect to individual
class members eof the—elass which that would establish
incompatible standards of conduct for the party opposing the
classs; or

(B) Aadjudications with respect to individual class members efthe
elass whieh that weuld, as a practical matter, would be dispositive
of the interests of the other members not parties to the individual
adjudications or would substantially impair or impede their ability
to protect their interests;

(2) Fthe party opposing the class has acted or refused to act on grounds

that apply generally applieable to the class, therebymaking appropriate

so that final injunctive relief or corresponding declaratory relief with
respeet-te is appropriate respecting the class as a whole; or

(3) Fthe court finds that the questions of law or fact common to the class
members ef-the—elass predominate over any questions affecting only
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individual members, and that a class action is superior to other available
methods for the fairly and efficiently adjudicatienng ef the controversy.

The matters pertlnent to the findings 1nclude (—A—)—t—he—m%eizes{—ef—mem-ber—s

(A) the class members’ interests in individually controlling the
prosecution or defense of separate actions;

(B) the extent and nature of any litigation concerning the
controversy already begun by or against class members;

(C) the desirability or undesirability of concentrating the litigation
of the claims in the particular forum; and

(D) the likely difficulties in managing a class action.
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(c) Certification Order; Notice to Class Members; Judgment; Issues

Classes; Subclasses.

(1) Certification Order.

(A) Time to Issue. At an early practicable time after a person sues
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or is sued as a class representative, the court must determine by
order whether to certify the action as a class action.

(B) Defining the Class; Appointing Class Counsel. An order that
certifies a class action must define the class and the class claims,
issues, or defenses, and must appoint class counsel under Rule

23(g).

(C) Altering or Amending the Order. An order that grants or denies
class certification may be altered or amended before final

judgment.
(2) Notice.

(A) For (b)(1) or (b)(2) Classes. For any class certified under Rule
23(b)(1) or (b)(2), the court may direct appropriate notice to the
class.

(B) For (b)(3) Classes. For any class certified under Rule 23(b)(3)—
or upon ordering notice under Rule 23(e)(1) to a class proposed to
be certified for purposes of settlement under Rule 23(b)(3)—the
court must direct to class members the best notice that is
practicable under the circumstances, including individual notice
to all members who can be identified through reasonable effort.
The notice may be by one or more of the following: United States
mail, electronic means, or other appropriate means. The notice
must clearly and concisely state in plain, easily understood

language:

(i) the nature of the action;

(ii) the definition of the class certified;

(iii) the class claims, issues, or defenses;

(iv) that a class member may enter an appearance through an
attorney if the member so desires;

(v) that the court will exclude from the class any member who
requests exclusion;

(vi) the time and manner for requesting exclusion; and

(vii) the binding effect of a class judgment on members under
Rule 23(c)(3).

70



(3) Judgment. Whether or not favorable to the class, the judgment in a
class action must:

(A) for anv class certified under Rule 23(b)(1) or (b)(2), include and
describe those whom the court finds to be class members; and

(B) for any class certified under Rule 23(b)(3), include and specify
or describe those to whom the Rule 23(c)(2) notice was directed,
who have not requested exclusion, and whom the court finds to be
class members.

(4) Particular Issues. When appropriate, an action may be brought or
maintained as a class action with respect to particular issues.

(5) Subclasses. When appropriate, a class may be divided into subclasses
that are each treated as a class under this rule.

(d) Conducting the Action.

(1) In General. In conducting an action under this rule, the court may
issue orders that:

(A) determine the course of proceedings or prescribe measures to
prevent undue repetition or complication in presenting evidence or

argument;

(B) require—to protect class members and fairly conduct the
action—giving appropriate notice to some or all class members of:

(i) anvy step in the action;

(ii) the proposed extent of the judgment; or

(iii) the members’ opportunity to signify whether they consider
the representation fair and adequate, to intervene and present
claims or defenses, or to otherwise come into the action;

(C) impose conditions on the representative parties or on
intervenors;

(D) require that the pleadings be amended to eliminate allegations
about representation of absent persons and that the action proceed
accordingly; or

(E) deal with similar procedural matters.
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(2) Combining and Amending Orders. An order under Rule 23(d)(1) may
be altered or amended from time to time and may be combined with an
order under Rule 16.

(e) Settlement, Voluntary Dismissal, or Compromise. The claims, issues,
or defenses of a certified class—or a class proposed to be certified for
purposes of settlement—may be settled, voluntarily dismissed, or
compromised only with the court’s approval. The following procedures apply
to a proposed settlement, voluntary dismissal, or compromise:

(1) Notice to the Class.

(A) Information That Parties Must Provide to the Court. The parties
must provide the court with information sufficient to enable it to
determine whether to give notice of the proposal to the class.

(B) Grounds for a Decision to Give Notice. The court must direct
notice in a reasonable manner to all class members who would be
bound by the proposal if giving notice is justified by the parties’
showing that the court will likely be able to:

(i) approve the proposal under Rule 23(e)(2); and

(ii) certify the class for purposes of judgment on the proposal.

(2) Approval of the Proposal. If the proposal would bind class members,
the court may approve it only after a hearing and only on finding that it
is fair, reasonable, and adequate after considering whether:

(A) the class representatives and class counsel have adequately
represented the class;

(B) the proposal was negotiated at arm’s length;

(C) the relief provided for the class is adequate, taking into account:

(i) the costs, risks, and delay of trial and appeal;

(ii) the effectiveness of any proposed method of distributing
relief to the class, including the method of processing class-
member claims:;

(iii) the terms of any proposed award of attorney’s fees,
including timing of payment; and

(iv) any agreement required to be identified under Rule 23(e)(3);
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and

(D) the proposal treats class members equitably relative to each
other.

(3) Identifying Agreements. The parties seeking approval must file a
statement identifying any agreement made in connection with the

proposal.

(4) New Opportunity to Be Excluded. If the class action was previously
certified under Rule 23(b)(3), the court may refuse to approve a
settlement unless it affords a new opportunity to request exclusion to
individual class members who had an earlier opportunity to request
exclusion but did not do so.

(5) Class-Member Objections.

(A) In General. Any class member may object to the proposal if it
requires court approval under this subdivision (e). The objection
must state whether it applies only to the objector, to a specific
subset of the class, or to the entire class, and also state with
specificity the grounds for the objection.

(B) Court Approval Required for Payment in Connection with an
Objection. Unless approved by the court after a hearing, no
payvment or other consideration may be provided in connection
with:

(i) forgoing or withdrawing an objection, or

(i) forgoing, dismissing, or abandoning an appeal from a
judgment approving the proposal.

(f) Appeals. A party may seek review of an order granting or denying class-
action certification under this rule in the Supreme Court of Appeals, but not
from an order under Rule 23(e)(1), by filing a Petition for a Writ of Prohibition
with the Clerk of the Supreme Court of Appeals. A party must file any such
petition within 30 days after the order being challenged is entered. The filing
of the petition does not stay proceedings in the circuit court unless the
circuit court judge or the Supreme Court of Appeals so orders.

(g) Class Counsel.

(1) Appointing Class Counsel. Unless a statute provides otherwise, a court
that certifies a class must appoint class counsel. In appointing class
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counsel, the court:

(A) must consider:

(i) the work counsel has done in identifying or investigating
potential claims in the action;

(ii) counsel’s experience in handling class actions, other
complex litigation, and the types of claims asserted in the
action;

(iii) counsel’s knowledge of the applicable law; and

(iv) the resources that counsel will commit to representing the
class;

(B) may consider any other matter pertinent to counsel’s ability to
fairly and adequately represent the interests of the class;

(C) may order potential class counsel to provide information on any
subject pertinent to the appointment and to propose terms for
attorney’s fees and nontaxable costs;

(D) may include in the appointing order provisions about the award
of attorney’s fees or nontaxable costs under Rule 23(h); and

(E) may make further orders in connection with the appointment.

(2) Standard for Appointing Class Counsel. When one applicant seeks
appointment as class counsel, the court may appoint that applicant only
if the applicant is adequate under Rule 23(g)(1) and (4). If more than one
adequate applicant seeks appointment, the court must appoint the
applicant best able to represent the interests of the class.

(3) Interim Counsel. The court may designate interim counsel to act on
behalf of a putative class before determining whether to certify the action
as a class action.

(4) Duty of Class Counsel. Class counsel must fairly and adequately
represent the interests of the class.

(h) Attorney’s Fees and Nontaxable Costs. In a certified class action, the
court may award reasonable attorney’s fees and nontaxable costs that are
authorized by law or by the parties’ agreement. The following procedures

apply:

74



(1) A claim for an award must be made by motion under Rule 54(d)(2),
subiject to the provisions of this subdivision (h), at a time the court sets.
Notice of the motion must be served on all parties and, for motions by
class counsel, directed to class members in a reasonable manner.

(2) A class member, or a party from whom payment is sought, may object
to the motion.

(3) The court may hold a hearing and must find the facts and state its
legal conclusions under Rule 52(a).

(4) The court may refer issues related to the amount of the award to a
special commissioner, as provided in Rule 54(d)(2)(D).

(i) Residual funds. When the claims process has been exhausted in class
actions and residual funds remain, the court may, after notice to counsel of
record and a hearing, distribute the residual funds to Legal Aid of West
Virginia, to one or more West Virginia nonprofit organizations, schools
within West Virginia universities or colleges, or foundations, which support
programs that will benefit the class consistent with the objectives and
purposes of the underlying causes of action upon which relief was based.
With respect to checks or other methods of payment that are not cashed or
otherwise negotiated by identified class members within a time period set by
the Court or other unclaimed funds, the right to which is vested in identified
class members, the Court may treat the funds as residual funds and
distribute them pursuant to this subsection or declare the funds unclaimed
property and order the funds paid over to the West Virginia Unclaimed
Property Fund. The Parties may, subject to the requirements of Rule 23,
provide for the treatment of unclaimed or residual funds.

COMMITTEE COMMENT ON RULE 23

The changes to Rule 23 are intended to make the rule consistent with the
procedure for class actions utilized in federal rule of civil procedure 23. The only
differences are in the process for appellate review of class certification decisions
as described below, and the process for distribution of residual class settlement
funds (cy pres) under Rule 23(i).

The rule changes the current practice for appellate review of class certification
decisions. Under current practice, there are different standards for appellate
review of a class certification decision, depending on whether the class is certified
or if class certification is denied. Under existing procedure, an order denying
class certification is a final and appealable order, while an order granting class
certification is subject to discretionary review only by an extraordinary writ. The
current federal rule permits discretionary review by the court of appeals. Federal
courts look at five factors to determine the appropriateness of granting a Rule
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23(f) petition: (1) whether the certification ruling is likely dispositive of the
litigation; (2) whether the district court's certification decision contains a
substantial weakness; (3) whether the appeal will permit the resolution of an
unsettled legal question of general importance; (4) the nature and status of the
litigation before the district court (such as the presence of outstanding
dispositive motions and the status of discovery); and (5) the likelihood that future
events will make appellate review more or less appropriate. Lienhart v. Dryuvit
Sys., Inc., 255 F.3d 138, 144 (4th Cir. 2001). The Supreme Court of Appeals
applies a similar standard in determining whether to entertain and issue a writ
of prohibition following the grant of class certification. State ex rel. Surnaik
Holdings of WV, LLC v. Bedell, 852 S.E.2d 748, 755 (W. Va. 2020) (noting the
following five factors to be considered: “(1) whether the party seeking the writ
has no other adequate means, such as direct appeal, to obtain the desired relief;
(2) whether the petitioner will be damaged or prejudiced in a way that is not
correctable on appeal; (3) whether the lower tribunal's order is clearly erroneous
as a matter of law; (4) whether the lower tribunal's order is an oft repeated error
or manifests persistent disregard for either procedural or substantive law; and
(5) whether the lower tribunal's order raises new and important problems or
issues of law of first impression.” (quoting syl. pt. 4, State ex rel. Hoover v. Berger,
199 W. Va. 12, 483 S.E.2d 12 (1996)). The intent of the rule is to place the
parties in the same position as it relates to appellate review of class certification
decisions.
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Rule—23-1. Derivative—actions—byshareholders: Rule 23.1. Derivative

Actions.

(a) Prerequisites. This rule applies when one or more shareholders or

members of a corporation or an unincorporated association bring a derivative
action to enforce a right that the corporation or association may properly
assert but has failed to enforce. The derivative action may not be maintained
if it appears that the plaintiff does not fairly and adequately represent the
interests of shareholders or members who are similarly situated in enforcing
the right of the corporation or association.

(b) Pleading Requirements. The complaint must be verified and must:

(1) allege that the plaintiff was a shareholder or member at the time of
the transaction complained of, or that the plaintiff's share or membership
later devolved on it by operation of law;

(2) state with particularity:

(A) any effort by the plaintiff to obtain the desired action from the
directors or comparable authority and, if necessary, from the
shareholders or members: and

(B) the reasons for not obtaining the action or not making the
effort.
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(c) Settlement, Dismissal, and Compromise. A derivative action may be
settled, voluntarily dismissed, or compromised only with the court's approval.
Notice of a proposed settlement, voluntary dismissal, or compromise must be
given to shareholders or members in the manner that the court orders.

COMMITTEE COMMENTONRULEZ23.1

Rule 23.1 is changed to be consistent with the corresponding federal rule of civil
procedure.
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Rule 23-2- Actions relating tounincorporated-associations: Rule 23.2.

Actions Relating to Unincorporated Associations.

This rule applies to Aan action brought by or against the members of an
unincorporated association as a class by naming certain members as
representative parties. The action may be maintained only if it appears that the
representative those parties will fairly and adequately protect the interests of the
association and its members. In the conducting ef the action, the court may
malke issue any appropriate orders corresponding with those deseribed in Rule
23(d), and the procedure for settlement, voluntary dismissal, or compromise of
the-aetion shall correspond with thatprevided the procedure in Rule 23(e).

COMMITTEE COMMENTONRULE23.2

Rule 23.2 Rule 21 is changed to be consistent with the corresponding federal
rule of civil procedure.
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Rule24. Intervention. Rule24. Intervention.

(a)Intervention of Right. On timely motion, the court must permit anyone to

intervene who:

(1) is given an unconditional right to intervene by a statute: or

(2) claims an interest relating to the property or transaction that is the
subject of the action, and is so situated that disposing of the action may
as a practical matter impair or impede the movant's ability to protect its
interest, unless existing parties adequately represent that interest.

(b) Permissive Intervention.

(1) In General. On timely motion, the court may permit anyone to
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intervene who:

(A) is given a conditional right to intervene by a statute; or

(B) has a claim or defense that shares with the main action a
common question of law or fact.

(2) By a Government Officer or Agency. On timely motion, the court
may permit a federal or state governmental officer or agency to intervene
if a party's claim or defense is based on:

(A) a statute or executive order administered by the officer or
agency; or

(B) any regulation, order, requirement, or agreement issued or
made under the statute or executive order.

(3) Delay or Prejudice. In exercising its discretion, the court must
consider whether the intervention will unduly delay or prejudice the
adjudication of the original parties' rights.

(c) Notice and Pleading Required. A motion to intervene must be served on
the parties as provided in Rule 5. The motion must state the grounds for
intervention and be accompanied by a pleading that sets out the claim or
defense for which intervention is sought.

COMMITTEE COMMENT ON RULE 24

Rule 24 is changed to be consistent with the corresponding federal rule of civil
procedure.
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Rule 25 Substitution-of parties: Rule 25. Substitution of parties.

(1) Substitution if the Claim Is Not Extinguished. If a party dies and the claim

is not extinguished, the court may order substitution of the proper party.
A motion for substitution may be made by any party or by the decedent's
successor or representative. If the motion is not made within 90 days after
service of a statement noting the death, the action by or against the
decedent must be dismissed.

(2) Continuation Among the Remaining Parties. After a party's death, if the
right sought to be enforced survives only to or against the remaining
parties, the action does not abate, but proceeds in favor of or against the
remaining parties. The death should be noted on the record.

(3) Service. A motion to substitute, together with a notice of hearing, must be
served on the parties as provided in Rule 5 and on nonparties as provided
in Rule 4. A statement noting death must be served in the same manner.
Service may be made in any judicial district.

(b) Incompetency;—Coenviet. If a party becomes incompetent or becomes a
eonviet an incarcerated, the court #per may, on motion, permit the action to
be continued by or against the party’s representative. The motion must be

served as provided in subdivision{a}-of thisrule-mayallowtheactionto-be
continted-by-or-against-the party s representative-Rule 25(a)(3).

(c) Transfer of iInterest. Incase ofanytransferof If an interest is transferred,
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the action may be continued by or against the original party; unless the court,

upen on motion, directsthe person-to-whomthe interestis-transferred orders

the transferee to be substituted in the actlon or Jomed W1th the or1g1na1 party

The motion must be served as prov1ded in Rule 25(a)(3).

(d) Public eOfficers; dDeath or sSeparation from eOffice.

An action does not abate when a public officer who is a party in an official

capacity dies, resigns, or otherwise ceases to hold office while the action is
pending. The officer's successor is automatically substituted as a party.
Later proceedings should be in the substituted party's name, but any
misnomer not affecting the parties' substantial rights must be disregarded.
The court may order substitution at any time, but the absence of such an
order does not affect the substitution.

COMMITTEE COMMENT ON RULE 25

Rule 25 is changed to be consistent with the corresponding federal rule of civil
procedure.
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V. Depositions and Discovery
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Rule 26. Duty to Disclose; General Provisions Governing Discovery.

(a) Required Disclosures

(1)

Initial Disclosure.

(A) In General. Except as exempted by Rule 26(a)(1)(B) or as
otherwise stipulated or ordered by the court, a party must, without
awaiting a discovery request, provide to the other parties:

(i) the name and, if known, the address and telephone number of
each individual likely to have discoverable information—along
with the subjects of that information—that the disclosing party
may use to support its claims or defenses, unless the use would
be solely for impeachment;

(ii) a copy—or a description by category and location—of all
documents, electronically stored information, and tangible things
that the disclosing party has in its possession, custody, or control
and may use to support its claims or defenses, unless the use
would be solely for impeachment;

(iii) a computation of each category of damages claimed by the
disclosing party—who must also make available for inspection
and copying as under Rule 34 the documents or other
evidentiary material, unless privileged or protected from
disclosure, on which each computation is based, including
materials bearing on the nature and extent of injuries suffered;
and

(iv) for inspection and copying as under Rule 34, anv insurance
agreement under which an insurance business may be liable to
satisfy all or part of a possible judgment in the action or to
indemnify or reimburse for payments made to satisfy the

judgment.

(B) Proceedings Exempt from Mandatory Disclosures:

(i) eminent domain actions brought pursuant to Chapter 54
of the West Virginia Code;

(i) actions where the circuit court is acting as an appellate
review of decisions from a Board of Equalization and Review;

(iii) an action to enforce or quash an administrative summons
or subpoena;
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(2)

(iv) a proceeding ancillary to a proceeding in another court;

(v) any matter where the agreed amount in controversy is less
than $25,000;

(vi) any action to enforce an arbitration award;

(vii) any action for review of an administrative record; and

(viii) any matter where the circuit court is acting as a court of
appellate review from a decision of an inferior body.

(C) Time for Initial Disclosures—In General. A party must make the
initial disclosures at or within 30 days after the filing of the written
report as required by Rule 26(f)(2), unless a different time is set by
stipulation or court order, or unless a party objects during the
conference that initial disclosures are not appropriate in this action
and states the objection in the proposed discovery plan. In ruling on
the objection, the court must determine what disclosures, if any, are
to be made and must set the time for disclosure.

(D) Time for Initial Disclosures—For Parties Served or Joined
Later. A party that is first served or otherwise joined after the Rule
26(f) conference must make the initial disclosures within 30 days
after being served or joined, unless a different time is set by
stipulation or court order.

(E) Basis for Initial Disclosure; Unacceptable Excuses. A party
must make its initial disclosures based on the information then
reasonably available to it. A party is not excused from making its
disclosures because it has not fully investigated the case or because
it challenges the sufficiency of another party's disclosures or
because another party has not made its disclosures.

Disclosure of Expert Testimony.

(A) In General. In addition to the disclosures required by Rule
26(a)(1), a party must disclose to the other parties the identity of any
witness it may use at trial to present evidence under West Virginia
Rule of Evidence 702, 703, or 705.

(B) Witnesses Who Must Provide a Written Report. Unless otherwise
stipulated or ordered by the court, this disclosure must be
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accompanied by a written report—prepared and signed by the
witness—if the witness is one retained or specially employed to
provide expert testimony in the case or one whose duties as the
party's employee regularly involve giving expert testimony. The
report must contain:

(i) a complete statement of all opinions the witness will express
and the basis and reasons for them;

(ii) the facts or data considered by the witness in forming them;

(iii) any exhibits that will be used to summarize or support them;

(iv) the witness's qualifications, including a list of all publications
authored in the previous four years;

(v) a list of all other cases in which, during the previous four
years, the witness testified as an expert at trial or by deposition;
and

(vi) a statement of the compensation to be paid for the study and
testimony in the case.

(C) Witnesses Who Do Not Provide a Written Report. Unless
otherwise stipulated or ordered by the court, if the witness is not
required to provide a written report, this disclosure must state:

(i) the subject matter on which the witness is expected to
present evidence under West Virginia Rule of Evidence 702, 703,
or 705; and

(i) a summary of the facts and opinions to which the witness is
expected to testify.

(D) Time to Disclose Expert Testimony. A party must make
these disclosures at the times and in the sequence that the court
orders. Absent a stipulation or a court order, the disclosures must
be made:

(i) Atleast 90 dayvs before the date set for trial or for the case to
be ready for trial; or,

(ii) if the evidence is intended solely to contradict or rebut
evidence on the same subject matter identified by another party
under Rule 26(a)(2)(B) or (C), within 30 days after the other
party's disclosure.
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(E) Supplementing the Disclosure. The parties must
supplement these disclosures when required under Rule 26(e).

(3) Pretrial Disclosures.

(A) In General. In addition to the disclosures required by Rule
26(a)(1) and (2), a party must provide to the other parties and
promptly file the following information about the evidence that it
may present at trial other than solely for impeachment:

(i) the name and, if not previously provided, the address and
telephone number of each witness—separately identifying those
the party expects to present and those it may call if the need
arises;

(ii) the designation of those witnesses whose testimony the
party expects to present by deposition and, if not taken
stenographically, a transcript of the pertinent parts of the
deposition; and

(iii) an identification of each document or other exhibit,
including summaries of other evidence—separately identifying
those items the party expects to offer and those it may offer if the
need arises.

(B)Time for Pretrial Disclosures; Objections. Unless the court orders
otherwise, these disclosures must be made at least 30 days before
trial. Within 14 days after they are made, unless the court sets a
different time, a party may serve and promptly file a list of the
following objections: any objections to the use under Rule 32(a) of a
deposition designated by another party under Rule 26(a)(3)(A)(ii);
and any objection, together with the grounds for it, that may be
made to admissibility of materials identified under Rule
26(a)(3)(A)(iii). An objection not so made—except for one under West
Virginia Rule of Evidence 402 or 403—is waived unless excused by
the court for good cause.

(4) Form of Disclosures. Unless the court orders otherwise, all
disclosures under Rule 26(a) must be in writing, sighed, and served.

(b) Discovery Methods, Scope, and Limits.

(1) Scope in General. Unless otherwise limited by court order issued
pursuant to Rule 26(b)(3)(A), the scope of discovery is as follows: Parties
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may obtain discovery regarding any matter, not privileged, which is

relevant to the subject matter involved in the pending action, whether it

relates to the claim or defense of the party seeking discovery or to the claim

or defense of any other party, including the existence, description, nature,

custody, condition and location of any books, documents or other tangible

things and the identity and location of persons having knowledge of any

discoverable matter. Information within this scope of discovery need not

be admissible in evidence to be discoverable.

(2)

Limitations on Frequency and Extent.

(3)

(A) When Permitted. By order, the court may alter the limits in
these rules on the number of depositions, interrogatories, requests
for production, requests for admissions or on the length of
depositions under Rule 30.

(B) Specific Limitations on Electronically Stored Information. A
party need not provide discovery of electronically stored information
from sources that the party identifies as not reasonably accessible
because of undue burden or cost. On motion to compel discovery or
for a protective order, the party from whom discovery is sought must
show that the information is not reasonably accessible because of
undue burden or cost. If that showing is made, the court may
nonetheless order discovery from such sources if the requesting
party shows good cause, considering the limitations of Rule
26(b)(3)(C). The court may specify conditions for the discovery.

(C) When Required. On motion or on its own, the court must limit the
frequency, scope or extent of discovery otherwise allowed by these
rules if it determines that:

(i) the discovery sought is wunreasonably cumulative or
duplicative, or can be obtained from some other source that is
more convenient, less burdensome, or less expensive;

(ii) the party seeking discovery has had ample opportunity to
obtain the information by discovery in the action; or

(iii) the burden or expense of the proposed discovery outweighs
its likely benefits, considering the needs of the case, the amount
in controversy, the parties' resources, the importance of the
issues at stake in the action, and the importance of the discovery
in resolving the issues in the case.

Trial Preparation: Materials.
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(4)

(A) Documents and Tangible Things. Ordinarily, a party may not
discover documents and tangible things that are prepared in
anticipation of litigation or for trial by or for another party or its
representative (including the other party's attorney, consultant,
surety, indemnitor, insurer, or agent). But, subject to Rule 26(b)(4),
those materials may be discovered if:

(i) they are otherwise discoverable under Rule 26(b)(2); and

(ii) the party shows that it has substantial need for the materials
to prepare its case and cannot, without undue hardship, obtain
their substantial equivalent by other means.

(A) Protection Against Disclosure. If the court orders discovery of
those materials, it must protect against disclosure of the mental
impressions, conclusions, opinions, or legal theories of a party's
attorney or other representative concerning the litigation.

(B) Previous Statement. Any party or other person may, on request
and without the required showing, obtain the person's own previous
statement about the action or its subject matter. If the request is
refused, the person may move for a court order, and Rule 37(a)(5)
applies to the award of expenses. A previous statement is either:

(i) a written statement that the person has signed or otherwise
adopted or approved; or

(ii) a contemporaneous stenographic, mechanical, electrical, or
other recording—or a transcription of it—that recites
substantially verbatim the person's oral statement.

Trial Preparation: Experts.

(A) Deposition of an Expert Who May Testify. A party may depose
any person who has been identified as an expert whose opinions
may be presented at trial. If Rule 26(a)(2)(B) requires a report from
the expert, the deposition may be conducted only after the report is

provided.

(B) Trial-Preparation Protection for Draft Reports or Disclosures.
Rules 26(b)(4)(A) and (B) protect drafts of any report or disclosure
required under Rule 26(a)(1), regardless of the form in which the
draft is recorded.
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(C) Trial-Preparation Protection for Communications Between a
Party's Attorney and Expert Witnesses. Rules 26(b)(4)(A) and (B)
protect communications between the party's attorney and any
witness required to provide a report under Rule 26(a)(2), regardless
of the form of the communications, except to the extent that the
communications:

(i) relate to compensation for the expert's study or testimony;

(ii) identify facts or data that the party's attorney provided and
that the expert considered in forming the opinions to be
expressed; or

(iii) identify assumptions that the party's attorney provided and
that the expert relied on in forming the opinions to be expressed.

(D)  Expert Employed Only for Trial Preparation. Ordinarily, a party
may not, by interrogatories or deposition, discover facts known or
opinions held by an expert who has been retained or specially
employed by another party in anticipation of litigation or to prepare
for trial and who is not expected to be called as a witness at trial.
But a party may do so only:

(i) as provided in Rule 35(b); or

(ii) on showing exceptional circumstances under which it is
impracticable for the party to obtain facts or opinions on the
same subject by other means.

(E) Payment. Unless manifest injustice would result, the court
must require that the party seeking discovery:

(i) pay the expert a reasonable fee for time spent in responding to
discovery under Rule 26(b)(5)(A) or (D); and

(ii) for discovery under (D), also pay the other party a fair portion
of the fees and expenses it reasonably incurred in obtaining the
expert's facts and opinions.

(5)Claiming Privilege or Protecting Trial-Preparation Materials.

(A) Information Withheld. When a party withholds information
otherwise discoverable by claiming that the information is privileged
or subject to protection as trial-preparation material, the party
must:
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(i) expressly make the claim; and

(ii) describe the nature of the documents, communications, or
tangible things not produced or disclosed—and do so in a manner
that, without revealing information itself privileged or protected,
will enable other parties to assess the claim.

(B)  Information Produced. If information produced in discovery is
subject to a claim of privilege or of protection as trial-preparation
material, the party making the claim may notify any party that
received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the
specified information and any copies it has; must not use or disclose
the information until the claim is resolved; must take reasonable
steps to retrieve the information if the party disclosed it before being
notified; and may promptly present the information to the court
under seal for a determination of the claim. The producing party
must preserve the information until the claim is resolved.

(c) Protective Orders.

(1) In General. A party or any person from whom discovery is sought
may move for a protective order in the court where the action is pending.
The motion must include a certification that the movant has in good faith
conferred or attempted to confer with other affected parties in an effort to
resolve the dispute without court action. The court may, for good cause,
issue an order to protect a party or person from annovance,
embarrassment, oppression, or undue burden or expense, including one
or more of the following:

(A) forbidding the disclosure or discovery;

(B) specifying terms, including time and place, for the disclosure
or discovery;

(C) prescribing a discovery method other than the one selected
by the party seeking discovery;

(D) forbidding inquiry into certain matters, or limiting the scope
of disclosure or discovery to certain matters;

(E) designating the persons who may be present while the
discovery is conducted;

(F) requiring that a deposition be sealed and opened only on
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court order;

(G) requiring that a trade secret or other confidential research,
development, or commercial information not be revealed or be
revealed only in a specified way; and

(H) requiring that the parties simultaneously file specified
documents or information in sealed envelopes, to be opened as the
court directs.

(2) Ordering Discovery. If a motion for a protective order is wholly or
partly denied, the court may, on just terms, order that any party or person
provide or permit discovery.

(3) Awarding Expenses. Rule 37(a)(5) applies to the award of expenses.

(d) Timing and Sequence of Discovery.

(1) Timing. A party may not seek discovery from any source before the
parties have conferred as required by Rule 26(f), except in a proceeding
exempted from initial disclosure under Rule 26(a)(1)(B), or when
authorized by these rules, by stipulation, or by court order.

(2) Early Rule 34 Requests.

(A) Time to Deliver. More than 21 days after the summons and
complaint are served on a party, a request under Rule 34 may be
delivered:

(i) to that party by anyv other party, and

(ii) by that party to anv plaintiff or to anv other party that has
been served.

(B) When Considered Served. The request is considered to have been
served at the first Rule 26(f) conference.

(3) Seqguence. Unless the parties stipulate or the court orders otherwise for
the parties’ and witnesses’ convenience and in the interests of justice:

(A) methods of discovery may be used in any sequence; and

(B) discovery by one party does not require any other party to delay
its discovery.

(e) Supplementing Disclosures and Responses.
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(£)

(1) In General. A party who has made a disclosure under Rule 26(a) —
or who has responded to an interrogatory, request for production, or
request for admission—must supplement or correct its disclosure or

response€:

(A) in a timely manner if the party learns that in some material
respect the disclosure or response is incomplete or incorrect, and if
the additional or corrective information has not otherwise been
made known to the other parties during the discovery process or in

writing; or

(B) as ordered by the court.

(2) Expert Witness. For an expert whose report must be disclosed under
Rule 26(a)(2), the party's duty to supplement extends both to information
included in the report and to information given during the expert's
deposition. Any additions or changes to this information must be disclosed
at least 30 days before trial.

Conference of the Parties; Planning for Discovery.

(1) Conference Timing. Except in a proceeding exempted from initial
disclosure under Rule 26(a)(1)(B) or when the court orders otherwise, the
parties must confer as soon as practicable—and in any event at least 30
days after filing of a responsive pleading or motion under Rule 12.

(2) Conference Content; Parties’ Responsibilities. In conferring, the
parties must consider the nature and basis of their claims and defenses
and the possibilities for promptly settling or resolving the case; make or
arrange for the disclosures required by Rule 26(a)(1); discuss any issues
about preserving discoverable information; and develop a proposed
discovery plan. The attorneys of record and all unrepresented parties that
have appeared in the case are jointly responsible for arranging the
conference, for attempting in good faith to agree on the proposed discovery
plan, and for submitting to the court within 14 days after the conference
a written report outlining the plan. The court may order the parties or
attorneys to attend the conference in person.

(3) Discovery Plan. A discovery plan must state the parties’ views and
proposals on:

(A) what changes should be made in the timing, form, or
requirement for disclosures under Rule 26(a), including a statement
of when initial disclosures were made or will be made;
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(B) the subjects on which discovery may be needed, when
discovery should be completed, and whether discovery should be
conducted in phases or be limited to or focused on particular issues;

(C) any issues about disclosure, discovery, or preservation of
electronically stored information, including the form or forms in
which it should be produced;

(D) any issues about claims of privilege or of protection as trial-
preparation materials, including—if the parties agree on a procedure
to assert these claims after production—whether to ask the court to
include their agreement in an order under West Virginia Rule of
Evidence 502;

(E) what changes should be made in the limitations on discovery
imposed under these rules, and what other limitations should be
imposed; and

(F) any other orders that the court should issue under Rule
26(c) or under Rule 16(b) and (c).

(g) Signing Disclosures and Discovery Requests, Responses, and
Objections.

(1) Signature Required; Effect of Signature. Every disclosure under Rule
26(a)(1) or (a)(3) and every discovery request, response, or objection must
be signed by at least one attorney of record in the attorney's own name—
or by the party personally, if unrepresented—and must state the signer's
address, e-mail address, and telephone number. By signing, an attorney
or party certifies that to the best of the person's knowledge, information,
and belief formed after a reasonable inquiry:

(A) with respect to a disclosure, it is complete and correct as of
the time it is made; and

(B) with respect to a discovery request, response, or objection, it

(i) consistent with these rules and warranted by existing law or
by a nonfrivolous argument for extending, modifying, or
reversing existing law, or for establishing new law;

(ii) not interposed for any improper purpose, such as to harass,
cause unnecessary delay, or needlessly increase the cost of
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litigation; and

(iii) neither unreasonable nor unduly burdensome or expensive,
considering the needs of the case, prior discovery in the case,
the amount in controversy, and the importance of the issues at
stake in the action.

(C)  neither unreasonable nor unduly burdensome or expensive,
considering the needs of the case, prior discovery in the case, the
amount in controversy, and the importance of the issues at stake in
the action.

(2) Failure to Sign. Other parties have no duty to act on an unsigned
disclosure, request, response, or objection until it is signed, and the court
must strike it unless a signature is promptly supplied after the omission
is called to the attorney's or party's attention.

(3) Sanction for Improper Certification. If a certification violates
this rule without substantial justification, the court, on motion or
on its own, must impose an appropriate sanction on the signer, the
party on whose behalf the signer was acting, or both. The sanction
may include an order to pay the reasonable expenses, including
attorney's fees, caused by the violation.

COMMITTEE COMMENT ON RULE 26

Rule 26 is changed to be substantially consistent with the corresponding federal
rule of civil procedure. Substantive changes:

e Motions for parties are filed at court of origin.

e The addition of a duty to disclose expert information.

e The addition of provisions having to do with the discovery of
electronically-stored information.

e The prohibition of depositions of an expert until the expert’s 26(a)(1)
disclosure has been made.

e The addition of protections against the discovery of certain preliminary
expert work and expert-lawyer communications.

e The addition of a claw-back provision for information protected by
privilege or of protection as trial-preparation material.

e Section(b)(3)(C)(iii) includes proportionality as a basis of opposing
discovery.

While the revised rule is largely consistent with the corresponding federal rule,
some provisions of the federal rule were not incorporated as noted below.
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The rule adopts the mandatory disclosure requirements in Rule 26(a)(1). The
disclosures are identical to the FRCP counterpart. Rule 26(a)(1)(B) is unique to
West Virginia practice by designating those actions that are exempt from the
requirements of mandatory disclosure. Not only are certain actions exempted
from the requirements of mandatory disclosure, but also those actions where the
amount in controversy is less than $25,000.

The rule adopts the FRCP requirements for expert disclosure under Rule 26(a)(2),
including adopting the requirements for preparation of expert reports for most
witnesses, subject to the limitations contained in Rule 26(a)(2)(C). Discovery
regarding experts adopts the federal standards of requiring expert reports and
depositions of disclosed experts under rule 26(b)(5).

Rule 26(b)(3)(B) is designed to address issues raised by difficulties in locating,
retrieving, and providing discovery of some electronically stored information.
The rule adopts the FRCP requirements for pretrial disclosures under rule
26(a)(3).

The scope of discovery under 26(b) is slightly different than the federal
counterpart. The revised rule removes the reference to “likely to lead to the
discovery of admissible evidence” and replaces it with a more specific provision
that makes clear that information need not be admissible to be discoverable. The
provision regarding “likely to lead to the discovery of admissible evidence” was
widely misconstrued to expand the scope of discovery. This revision follows the
federal counterpart by removing this confusing language and replacing it with a
simpler statement regarding the relationship between admissibility and
discoverability. The revised rule does not include the proportionality provision
added to FRCP 26 in December 2015. Instead, the revised rule expands on the
existing opportunity for a proportionality analysis by the court under rule
26(b)(3)(C).

The rule adopts the FRCP provisions regarding trial preparation materials under
Rule 26(b)(4).

The rule adopts the requirements of a pre-discovery planning conference under
rule 26(f), along with a report of counsel regarding that meeting. The revised rule
is designed to require a case-specific analysis by counsel of the needed discovery,
motion practice and schedule. It is anticipated that an objective analysis of the
work needed to prepare the case for trial or resolution will be developed in the
report of the rule 26(f) meeting of counsel. Unlike the federal rule, this provision
of Rule 26(f) requires counsel for the parties to initiate the planning conference,
rather than to wait on an order from the court.

The Committee notes that while there is no mandatory sequence of discovery
that a party may engage in pursuant to Rule 26, 27, 30, 31, 33, 34 or 36, such
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methods of discovery should not be combined into a single discovery document
to another party.
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Rule 27. Depositions

to Perpetuate Testimony.

(a) Before an aAction is Filed. -

(1) Petition. — A person who desires wants to perpetuate his—ewn
testimony erthatefanetherpersenregardingany matter about any matter

cogmzable in a West V1rg1n1a court may file a verlﬂed pet1t10n in a-nyLeeJd-Ft

ge&e%al—emﬂ%sd&et—}eﬂ—m—t—he—eeaﬂt—y in the 01rcu1t court for the 01rcu1t

where any expected adverse party resides. The petition must ask for an
order authorizing the petitioner to depose the named persons in order to
perpetuate their testimony. The petition shall must be entitled in the
petltloner name ef—t—h%pet}t}ener and shall must show —1—’Ph&t—t—he—

(A) that the petitioner expects to be a party to an action cognizable

in a West Virginia court but cannot presently bring it or cause it to
be brought;

(B) the subject matter of the expected action and the petitioner's
interest;

(C) the facts that the petitioner wants to establish by the proposed
testimony and the reasons to perpetuate it;

(D) the names or a description of the persons whom the petitioner
expects to be adverse parties and their addresses, so far as known;
and

(E) the name, address, and expected substance of the testimony
of each deponent.
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(2) Notice and Service. —%&pe&ﬁene%shaﬂ—t—h%e&&er—sew&a—neﬁee

eross-examine-the depoenent: At least 21 days before the hearing date, or

such other time as agreed by the parties or ordered by the court, the
petitioner must serve in the manner provided in Rule 4 for service of
process each expected adverse party with a copy of the petition and a
notice stating the time and place of the hearing. If that service cannot be
made with reasonable diligence on an expected adverse party, the court
may order service by publication or otherwise. The court must appoint an
attorney to represent persons not served in the manner provided in Rule
4 and to cross-examine the deponent if an unserved person is not
otherwise represented. If any expected adverse party is a minor;

incompetent;oreonviet or is incompetent, theprevisioens—of Rule 17(c)
applyies.

(3) Order and Examlnatlon ——Lf—t—he—ee&Pt—ks—s&tksﬁed—t—l&&t—t—he

testimony may prevent a failure or delaV of justice, the court must issue
an order that designates or describes the persons whose depositions may
be taken, specifies the subject matter of the examinations, and states
whether the depositions will be taken orally or by written interrogatories.
The depositions may then be taken in-aeceerdanee-with under these ruless,

and the court may make issue orders efthecharacter providedfor like
those authorlzed by Rules 34 and 35. F—er—t—h&p&r—pes&ef—.&pphﬁmg—t—hese

these rules to the court where an action is pending means, for purposes of
this rule, the court where the petition for the deposition was filed.

(4) Yseof Using the Deposition. — If a deposition to perpetuate testimony
is taken under these rules, or if, although not so taken, it would be
admissible in a eireuit federal district court, it may be used in any action
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involving the same subject matter subsequently brought in any court of
this State, in accordance with the provisions of Rule 32(a).

the court:
(1) In General. The court where a judgment has been rendered may, if

an appeal has been taken or may still be taken, permit a party to depose
witnesses to perpetuate their testimony for use in the event of further
proceedings in that court.

(2) Motion. The party who wants to perpetuate testimony may move for
leave to take the depositions, on the same notice and service as if the
action were pending. The motion must show:

(A) the name, address, and expected substance of the testimony
of each deponent; and

(B) the reasons for perpetuating the testimony.

(3) Court Order. If the court finds that perpetuating the testimony may
prevent a failure or delay of justice, the court may permit the depositions
to be taken and may issue orders like those authorized by Rules 34 and
35. The depositions may be taken and used as any other deposition taken
in a pending action.

(c) Perpetuation by Action. This rule does not limit the a court’s power efa
eourtto entertain an action to perpetuate testimony.

COMMITTEE COMMENT ON RULE 27
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Rule 27 is changed to be consistent with the corresponding federal rule of civil
procedure, including two substantive changes.

The cross-reference to former Rule 4(d) is corrected to incorporate all Rule 4
methods of service as former Rule 4(d) has been allocated to more than one
subdivision of Rule 4.

The time period in section (a)(2) has been changed from 20 days to 21 days to be
uniform with the corresponding federal rule.

The remaining proposed changes are to the style and organization of the rule.

These changes make the rule consistent with the corresponding federal rule of
civil procedure.
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n Rule 28. Persons

Before Whom Depostttons Mau Be Taken

(a) Within the United States. -

(1) In General. Within the United States or within a territory or insular
possession subject to the-deminien—-of-the United States jurisdiction, a
depositions shall mustbe taken before:

(A) an officer authorized to administer oaths either by thelaws-of
the United-States federal law or bythelaw of this State or ef by the
law in the place where-the of examination is-held;; or

(B) befere a person appointed by the court im—whieh where the
action is pending A-persen—so—appeintedhaspower to administer

oaths and take testimony.

(2) Definition of “Officer”. The term “officer” as-used in Rules 30, 31,
and 32 includes a person appointed by the court under this rule or
designated by the parties under Rule 29(a).
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(b) In a Foreign Country.

(1) In General. A deposition may be taken in a foreign country:

(A) under an applicable treaty or convention;

(B) under a letter of request, whether or not captioned a “letter
rogatory”;

(C) on notice, before a person authorized to administer oaths
either by federal law or by the law of this State or by the law in the
place of examination; or

(D) Dbefore a person commissioned by the court to administer any
necessary oath and take testimony.

(2) Issuing a Letter of Request or a Commission. A letter of request,
a commission, or both may be issued:

(A) on appropriate terms after an application and notice of it; and

(B) without a showing that taking the deposition in another
manner is impracticable or inconvenient.

(3) Form of a Request, Notice, or Commission. When a letter of
request or any other device is used according to a treaty or convention, it
must be captioned in the form prescribed by that treaty or convention. A
letter of request may be addressed “To the Appropriate Authority in [name
of country|.” A deposition notice or a commission must designate by name
or descriptive title the person before whom the deposition is to be taken.

(4) Letter of Request—Admitting Evidence. Evidence obtained in
response to a letter of request need not be excluded merely because it is
not a verbatim transcript, because the testimony was not taken under
oath, or because of any similar departure from the requirements for
depositions taken within the United States.

(c) Disqualification-for-interest. —No A deposition shall must not be taken
before a person who is & any party’s relative, er employee, or attorney; or

: . 5 atiy : £ :
counsel—or who is related to or employed by any party’s attorney; or who is

financially interested in the action.




COMMITTEE COMMENT ON RULE 28

Rule 28 is changed to be consistent with the corresponding federal rule of civil
procedure.

Rule 28(c), is consistent with precedent requiring an independent person
authorized by law or appointed by the court to administer the oath to the
deponent. State ex rel Bennett v. Keadle, 334 S.E.2d 643 (1985).

Rule 28(d), governing depositions for use in foreign jurisdictions, is deleted.

Proposed Rule 45.01, incorporating the Uniform Interstate Depositions and
Discovery Act, takes its place.
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Rule 29, Stipulations—regarding —discovery—procedure: Rule 29.

Stipulations About Discovery Procedure.

{a) Depositionprocedure—Unless the court orders otherwise, the parties

may agree stipulate that:
(a) a depositions may be taken before any person, at any time or place, upon

any notice, and in any manner-and-whenso-taken -may beused-like-other

depeositions—specified—in which event it may be used in the same way as any
other deposition; and

(b) other procedures governing or limiting discovery be modified—but a

stipulation extending the time for anvy form of discovery must have court
approval if it would interfere with the time set for completing discovery, for
hearing a motion, or for trial.

COMMITTEE COMMENT ON RULE 29

Rule 29 is changed to be consistent with the corresponding federal rule of civil
procedure. The changes simplify the circumstances under which a stipulation
must have court approval. The rule also eliminates the prior provision indicating
that the court will not necessarily resolve all disputes arising from certain
stipulations.
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Rule 30. Depositions by Oral Examination.

(a)When a Deposition May Be Taken.

(1) Without Leave. A party may, by oral questions, depose any person,
including a party, without leave of court except as provided in Rule
30(a)(2). The deponent's attendance may be compelled by subpoena under
Rule 45.

(2) With Leave. Taking a deposition before the time specified under
Rule 26(d), or taking a deposition of an incarcerated person, requires leave
of court.

(b) Notice of the Deposition; Other Formal Requirements.

(1) Notice in General. A party who wants to depose a person by oral
questions must give reasonable written notice to every other party. The
notice must state the time and place of the deposition and, if known, the
deponent's name and address. If the name is unknown, the notice must
provide a general description sufficient to identify the person or the
particular class or group to which the person belongs.

(2) Producing Documents. If a subpoena duces tecum is to be served on
the deponent, the materials designated for production, as set out in the
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subpoena, must be listed in the notice or in an attachment. The notice to
a party deponent may be accompanied by a request under Rule 34 to
produce documents and tangible things at the deposition.

(3) Method of Recording.

(A) Method Stated in the Notice. The party who notices the
deposition must state in the notice the method for recording the
testimony. Unless the court orders otherwise, testimony may be
recorded by audio, audiovisual, or stenographic means. The noticing
party bears the recording costs. Any party may arrange to transcribe
a deposition.

(B) Additional Method. With prior notice to the deponent and
other parties, any party may designate another method for recording
the testimony in addition to that specified in the original notice. That
party bears the expense of the additional record or transcript unless
the court orders otherwise.

(4) By Remote Means. Any deposition may be taken by telephone,
videoconference, or other remote means. For the purpose of this rule and
Rules 28(a), 37(a)(2), and 37(b)(1), the deposition takes place where the
deponent answers the questions. The party taking a deposition by remote
means is responsible for assuring that the witness has the appropriate
technology to participate. If the witness is a non-party, the party taking
the deposition bears the cost of providing the appropriate technology.

(5) Officer's Duties.

(A) (A) Before the Deposition. Unless the parties stipulate otherwise,
a_deposition must be conducted before an officer appointed or
designated under Rule 28. The officer must begin the deposition
with an on-the-record statement thatincludes:

(i) the officer's name and business address;

(ii) the date, time, and place of the deposition;

(iii) the deponent's name;

(iv) the officer's administration of the oath or affirmation to
the deponent; and

(v) the identity of all persons present.

(B) Conducting the Deposition; Avoiding Distortion. If the
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deposition is recorded non-stenographically, the officer must repeat
the items in Rule 30(b)(5)(A)(i)-(iii) at the beginning of each unit of
the recording medium. The deponent's and attorneys' appearance or
demeanor must not be distorted through recording techniques.

(C) After the Deposition. At the end of a deposition, the officer
must state on the record that the deposition is complete and must
set out any stipulations made by the attorneys about custody of the
transcript or recording and of the exhibits, or about any other
pertinent matters.

(6) Notice or Subpoena Directed to an Organization. In its notice or
subpoena, a party may name as the deponent a public or private
corporation, a partnership, an association, a governmental agency, or
other entity and must describe with reasonable particularity the matters
for examination. The named organization must then designate one or more
officers, directors, or managing agents, or designate other persons who
consent to testify on its behalf; and it may set out the matters on which
each person designated will testify. Before or promptly after the notice or
subpoena is served, the serving party and the organization must confer in
good faith about the matters for examination. A subpoena must advise a
nonparty organization of its duty to make this designation and to confer
with the serving party. The persons designated must testify about
information known or reasonably available to the organization. This
paragraph (6) does not preclude a deposition by any other procedure
allowed by these rules.

(c) Examination and Cross-Examination; Record of the Examination;
Objections; WrittenQuestions.

(1) Examination and Cross-Examination. The examination and cross-
examination of a deponent proceed as they would at trial under the West
Virginia Rules of Evidence, except Rules 103 and 615. After putting the
deponent under oath or affirmation, the officer must record the testimony
by the method designated under Rule 30(b)(3)(A). The testimony must be
recorded by the officer personally or by a person acting in the presence
and under the direction of the officer.

(2) Objections. An objection at the time of the examination—whether to
evidence, to a party's conduct, to the officer's qualifications, to the manner
of taking the deposition, or to any other aspect of the deposition—must be
noted on the record, but the examination still proceeds; the testimony is
taken subject to any objection. An objection must be stated concisely in a
nonargumentative and nonsuggestive manner. A person may instruct a
deponent not to answer only when necessary to preserve a privilege, to
enforce a limitation ordered by the court, or to present a motion under
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Rule 30(d)(3).

(3)

Participating Through Written Questions. Instead of participating in

the oral examination, a party may serve written questions in a sealed

envelope on the party noticing the deposition, who must deliver them to

the officer. The officer must ask the deponent those questions and record

the answers verbatim.

(d) Duration; Sanction; Motion to Terminate or Limit.

(1)

Duration. Unless otherwise stipulated or ordered by the court, a

deposition is limited to 1 day of 7 hours. The court must allow additional

time consistent with Rule 26(b)(2) if needed to fairly examine the

deponent or if the deponent, another person, or any other circumstance

impedes or delays the examination.

(2)

Sanction. The court may impose an appropriate sanction—

including the reasonable expenses and attorney's fees incurred by any

party—on a person who impedes, delays, or frustrates the fair

examination of the deponent.

(3)

Motion to Terminate or Limit.

(A) Grounds. At any time during a deposition, the deponent or a
party may move to terminate or limit it on the ground that it is being
conducted in bad faith or in a manner that unreasonably annoys,
embarrasses, or oppresses the deponent or party. The motion may
be filed in the court where the action is pending or the deposition is
being taken. If the objecting deponent or party so demands, the
deposition must be suspended for the time necessary to obtain an
order.

(B) Order. The court may order that the deposition be terminated
or may limit its scope and manner as provided in Rule 26(c). If
terminated, the deposition may be resumed only by order of the
court where the action is pending.

(C) Award of Expenses. Rule 37(a)(5) applies to the award of
expenses.

(e) Review by the Witness; Changes.

(1)

Review; Statement of Changes. On request by the deponent or a

party before the deposition is completed, the deponent must be allowed 30

days after being notified by the officer that the transcript or recording is

available in which:
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(A) to review the transcript or recording; and

(B) if there are changes in form or substance, to signh a statement
listing the changes and the reasons for making them.

(2)Changes Indicated in the Officer's Certificate. The officer must note
in the certificate prescribed by Rule 30(f)(1) whether a review was
requested and, if so, must attach any changes the deponent makes
during the 30-day period.

(f) Certification and Delivery; Exhibits; Copies of the Transcript or
Recording; Filing.

(1) Certification and Delivery. The officer must certify in writing that the
witness was duly sworn and that the deposition accurately records the
witness's testimony. The certificate must accompany the record of the
deposition. Unless the court orders otherwise, the officer must seal the
deposition in an envelope or package bearing the title of the action and
marked “Deposition of [witness's name|” and must promptly send it to the
attorney who arranged for the transcript or recording. The attorney must
store it under conditions that will protect it against loss, destruction,
tampering, or deterioration.

(2) Documents and Tangible Things.

(A) Originals and Copies. Documents and tangible things
produced for inspection during a deposition must, on a party's
request, be marked for identification and attached to the deposition.
Any party may inspect and copy them. But if the person who
produced them wants to keep the originals, the person may:

(i) offer copies to be marked, attached to the deposition, and
then used as originals—after giving all parties a fair opportunity
to verify the copies by comparing them with the originals; or

(i) give all parties a fair opportunity to inspect and copy the
originals after they are marked—in which event the originals may
be used as if attached to the deposition.

(B) Order Regarding the Originals. Any party may move for an
order that the originals be attached to the deposition pending final
disposition of the case.

(3) Copies of the Transcript or Recording. Unless otherwise stipulated or
ordered by the court, the officer must retain the stenographic notes of a

120



deposition taken stenographically or a copy of the recording of a deposition
taken by another method. When paid reasonable charges, the officer must
furnish a copy of the transcript or recording to any party or the deponent.

(4) Notice of Filing. A party who files the deposition must promptly
notify all other parties of the filing.

(g) Failure to Attend a Deposition or Serve a Subpoena; Expenses. A party
who, expecting a deposition to be taken, attends in person or by an attorney
may recover reasonable expenses for attending, including attorney's fees, if
the noticing party failed to:

(1) attend and proceed with the deposition; or

(2) serve a subpoena on a nonparty deponent, who consequently did
not attend.

COMMITTEE COMMENT ON RULE 30

Rule 30 is changed to be consistent with the corresponding federal rule of civil
procedure.

The revised rule rewords 30(a), modifying and simplifying the articulation of the
circumstances for obtaining court permission to take a deposition.

Rule 30(b)(1) adds the requirement that a notice of deposition specify whether
the deposition is to be taken by telephone, videoconference, or other remote
means as permitted under Rule 30(b)(4) and provide information allowing the
parties to appear and participate.

Rule 30(b)(3) is consistent with precedent allowing other methods of recording
the deponents. Absent agreement of the parties, an independent person
authorized under Rule 23(a) must issue the oath to the witness. State ex rel
Bennett v. Keadle, 334 S.E.2d 643 (1985).

Rule 30(b)(4) allows any deposition to be taken by telephone, videoconference, or
other remote means. The intent of the revision is that remote depositions
proceed by notice, subject to discovery rules, and does not adopt the language
from the corresponding federal rule 30(b) that “[t|he parties may stipulate — or
the court may on motion order” to allow remote depositions to be taken upon
adequate notice. The Rule further places on the party taking a deposition by
remote means the responsibility to provide the witness with the technology
necessary to participate and if the witness is a non-party to bear the cost.

Rule 30(b)(7) is eliminated to make the rule consistent with the corresponding
federal rule 30(b)(6). And Rule 30(b)(6) adopts the language of federal rule
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30(b)(6), including the 2020 amendment requiring that “[b]efore or promptly after
the notice or subpoena is served, and continuing as necessary, the serving party
and the organization must confer in good faith about the matters for
examination.”

The Rule does not include the limitation of ten depositions in the corresponding
federal rule 30(a)(2)(A)(i), leaving the number of depositions to the parties,
subject to motion under Rule 26(b)(3)(C).

The rule adopts the time limitation of one day of seven hours in the

corresponding federal rule 30(d)(1). The time limitation of seven hours is
intended to be exclusive of breaks.
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Rule 31. Depositions by Written Questions.

(a)When a Deposition May Be Taken.

(1) Without Leave. A party may, by written questions, depose any
person, including a party, without leave of court except as provided in Rule
31(a)(2). The deponent's attendance may be compelled by subpoena under
Rule 45.

(2) With Leave. A party must obtain leave of court, and the court must
ogrant leave to the extent consistent with Rule 26(b)(2) if the deponent is
confined in prison.

(3) Service; Required Notice. A party who wants to depose a person by
written questions must serve them on every other party, with a notice
stating, if known, the deponent's name and address. If the name is
unknown, the notice must provide a general description sufficient to
identify the person or the particular class or group to which the person
belongs. The notice must also state the name or descriptive title and the
address of the officer before whom the deposition will be taken.

(4) Questions Directed to an Organization. A public or private
corporation, a partnership, an association, or a governmental agency
may bedeposed by written questions in accordance with Rule 30(b)(6).

(5) Questions from Other Parties. Any questions to the deponent from
other parties must be served on all parties as follows: cross-questions,
within 14 days after being served with the notice and direct questions;
redirect questions, within 7 days after being served with cross-questions;
and recross-questions, within 7 days after being served with redirect
questions. The court may, for good cause, extend or shorten these times.

(b) Delivery to the Officer; Officer's Duties. The party who noticed the
deposition must deliver to the officer a copy of all the questions served and of
the notice. The officer must promptly proceed in the manner provided in Rule
30(c), (e), and (f) to:

(1) take the deponent's testimony in response to the questions;

(2) prepare and certify the deposition; and

(3) send it to the party, attaching a copy of the questions and of the
notice.

(b) Notice of Completion or Filing.
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(1) Completion. The party who noticed the deposition must notify all
other parties when it is completed.

(2) Filing. A party who files the deposition must promptly notify all other
parties of the filing.

COMMITTEE COMMENT ON RULE 31

Rule 31 is changed to be consistent with the corresponding federal rule of civil
procedure.

Under the revised rule, the party who notices a deposition on written questions
must notify all other parties when the deposition is completed, so that they may
make use of the deposition. A deposition is completed when it is recorded and
the deponent has either waived or exercised the right of review under Rule
30(e)(1).

Rule 31(a)(4) makes it clear that a public or private corporation, a partnership,

an association, or a governmental agency may be deposed by written questions
in accordance with Rule 30(b)(6).
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Rule 32. Using Depositions in Court Proceedings.

(a) Using Depositions.

(1) In General. At a hearing or trial, all or part of a deposition may be
used against a party on these conditions:

(A) the party was present or represented at the taking of the
deposition or had reasonable notice of it;

(B) it is used to the extent it would be admissible under the West
Virginia Rules of Evidence if the deponent were present and
testifying; and

(C) the use is allowed by Rule 32(a)(2) through (8).

(1) Impeachment and Other Uses. Any party may use a deposition to
contradict or impeach the testimony given by the deponent as a witness,
or for anvy other purpose allowed by the West Virginia Rules of Evidence.

(2) Deposition of Party, Agent, or Designee. An adverse party may use for
any purpose the deposition of a party or anyvone who, when deposed, was
the party's officer, director, managing agent, or designee under Rule
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30(b)(6) or 31(a)(4).

(3)

Unavailable Witness. A party may use for any purpose the deposition

of a witness, whether or not a party, if the court finds:

(S)

(A) that the witness is dead;

(B) that the witness is out of the state, unless it appears that the
witnhess’s absence was procured bv the party offering the deposition;

(C) that the witness cannot attend or testify because of age,
illness, infirmity, or imprisonment;

(D) that the party offering the deposition could not procure the
witnhess’s attendance by subpoena; or

(E) on motion and notice, that exceptional circumstances make it
desirable—in the interest of justice and with due regard to the
importance of live testimony in open court—to permit the deposition
to be used.

Limitations on Use.

(6)

(A) Deposition Taken on Short Notice. A deposition must not be
used against a party who, having received less than 14 days' notice
of the deposition, promptly moved for a protective order under Rule
26(c)(1)(B) requesting that it not be taken or be taken at a different
time or place—and this motion was still pending when the
deposition was taken.

(B) Unavailable Deponent; Party Could Not Obtain an Attorney. A
deposition taken without leave of court under the unavailability
provision of Rule 30(a)(2)(A)(iii) must not be used against a party who
shows that, when served with the notice, it could not, despite
diligent efforts, obtain an attorney to represent it at the deposition.

Using Part of a Deposition. If a party offers in evidence only part of a

deposition, an adverse party may require the offeror to introduce other

parts that in fairness should be considered with the part introduced, and

any party may itself introduce any other parts.

(7)

Substituting a Party. Substituting a party under Rule 25 does not

affect the right to use a deposition previously taken.

(8)

Deposition Taken in an Earlier Action. A deposition lawfully taken
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and, if required, filed in any federal-or state-court action may be used in
a later action involving the same subject matter between the same parties,
or their representatives or successors in interest, to the same extent as if
taken in the later action. A deposition previously taken may also be used
as allowed by the West Virginia Rules of Evidence.

(b) Objections to Admissibility. Subject to Rules 28(b) and 32(d)(3), an
objection may be made at a hearing or trial to the admission of anv deposition
testimony that would be inadmissible if the witness were present and

testifying.

(c) Form of Presentation. Unless the court orders otherwise, a party must
provide a transcript of any deposition testimony the party offers, but may
provide the court with the testimony in nontranscript form as well. On any
party’s request, deposition testimony offered in a jury trial for any purpose
other than impeachment must be presented in nontranscript form, if
available, unless the court for good cause orders otherwise.

(d) Waiver of Objections.

(1) To the Notice. An objection to an error or irregularity in a deposition
notice is waived unless promptly served in writing on the party giving the
notice.

(2) To the Officer's Qualification. An objection based on disqualification
of the officer before whom a deposition is to be taken is waived if not made:

(A) before the deposition begins; or

(B) promptly after the basis for disqualification becomes known
or, with reasonable diligence, could have been known.

(3) To the Taking of the Deposition.

(A) Objection to Competence, Relevance, or Materiality. An
objection to a deponent's competence—or to the competence,
relevance, or materiality of testimony—is not waived by a failure to
make the objection before or during the deposition, unless the
ground for it might have been corrected at that time.

(B) Obijection to an Error or Irreqularity. An objection to an error or
irregularity at an oral examination is waived if:

(i) it relates to the manner of taking the deposition, the form of a
question or answer, the oath or affirmation, a party’s conduct, or
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other matters that might have been corrected at that time; and

(ii)it is not timely made during the deposition.

(C) Objection to a Written Question. An objection to the form of a
written question under Rule 31 is waived if not served in writing on
the party submitting the question within the time for serving
responsive questions or, if the question is a recross-question, within
7 days after being served with it.

(4) To Completing and Returning the Deposition. An objection to how the
officer transcribed the testimony—or prepared, signed, certified, sealed,
endorsed, sent, or otherwise dealt with the deposition—is waived unless a
motion to suppress is made promptly after the error or irregularity
becomes known or, with reasonable diligence, could have been known.

COMMITTEE COMMENT ON RULE 32

Rule 32 is changed to be consistent with the corresponding federal rule of civil
procedure.

The final paragraph of former Rule 32(a) allowed use in a later action of a
deposition “lawfully taken and duly filed in the former action.” Under Rule 5(d),
depositions are not filed. Amended Rule 32(a)(8) reflects this practice by
excluding use of an unfiled deposition only if filing was required in the former
action.

The times set in the former rule at less than 11 days and within 5 days have

been revised to 14 days and 7 days to bring these time period into alignment
with the Federal Rules of Civil Procedure.
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Rule 33. Interrogatories to Parties.

(a)In General.

(1) Number. Unless otherwise stipulated or ordered by the court, a party
may serve on _any other party no more than 25 written interrogatories,
including all discrete subparts. Leave to serve additional interrogatories
may be granted to the extent consistent with Rule 26(b)(1) through

(2) Scope. An interrogatory may relate to any matter that may be
inquired into under Rule 26(b). An interrogatory is not objectionable
merely because it asks for an opinion or contention that relates to fact or
the application of law to fact, but the court may order that the interrogatory
need not be answered until designated discovery is complete, or until a
pretrial conference or some other time.

(b) Answers and Objections.
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(1) Responding Party. The interrogatories must be answered:

(A) by the party to whom they are directed; or

(B) if that party is a public or private corporation, a partnership,
an association, or a governmental agency, by any officer or agent,
who must furnish the information available to the party.

(2) Time to Respond. The responding party must serve its answers and
any objections within 30 days after being served with the interrogatories.
A shorter or longer time may be stipulated to under Rule 29 or be ordered
by the court.

(3) Answering Each Interrogatory. Each interrogatory must, to the
extent it is not objected to, be answered separately and fully in writing
under oath.

(4) Objections. The grounds for objecting to an interrogatory must be
stated with specificity. Any ground not stated in a timely objection is
waived unless the court, for good cause, excuses the failure.

(5) Signature. The person who makes the answers must sign them, and
the attorney who objects must sign any objections.

(c) Use. An answer to an interrogatory may be used to the extent allowed by
the West Virginia Rules of Evidence.

(d)Option to Produce Business Records. If the answer to an interrogatory
may be determined by examining, auditing, compiling, abstracting, or
summarizing a party's business records (including electronically stored
information), and if the burden of deriving or ascertaining the answer will be
substantially the same for either party, the responding party may answer by:

(1) specifying the records that must be reviewed, in sufficient detail to
enable the interrogating party to locate and identify them as readily as the
responding party could:; and

(2) giving the interrogating party a reasonable opportunity to examine
and audit the records and to make copies, compilations, abstracts, or
summaries.

COMMITTEE COMMENT ON RULE 33

134



Rule 33 is changed to be consistent with the corresponding federal rule of civil
procedure.

The number of interrogatories specified by Rule 30(a) is reduced to 25 because
of initial disclosures in Rule 26(a)(1).

The time for answering interrogatories is made a uniform 30 days, consistent
with Federal Rule of Civil Procedure 33. (The rule continues to provide that a
longer time may be stipulated to under Rule 29 or be ordered by the court.)

The last sentence of former rule 33(a) is eliminated. The timing of initial
discovery, including the posing of interrogatories, is now regulated by Rule
26(b)(7).

Rule 33(a)(2) is consistent with existing case law. Shreve v. Warren Assoc., Inc.,
355 S.E.2d 389 (W.Va. 1987)(Circuit courts may delay responses to contention
interrogatories until discovery is completed).

Rule 33(d) addresses discovery of electronically stored information.

Language allowing interrogatories to be served with the complaint is omitted in
light of the mandatory disclosure requirements of Rule 26.
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Rule 34. Producing Documents, Electronically Stored Information, and

Tangible Things, or Entering Onto Land, for Inspection and Other

Purposes.

(a)In General. A party mav serve on any other party a request within the

scope of Rule 26(b):

(1)

to produce and permit the requesting party or its representative to

inspect, copy, test, or sample the following items in the responding party's

possession, custody, or control:

(2)

(A) any designated documents or electronically stored
information—including writings, drawings, graphs, charts,
photographs, sound recordings, images, and other data or data
compilations—stored in any medium from which information can be
obtained either directly or, if necessary, after translation by the
responding party into a reasonably usable form; or

(B) any designated tangible things; or

to permit entry onto designated land or other property possessed or

controlled by the responding party, so that the requesting party may

inspect, measure, survey, photograph, test, or sample the property or any

designated object or operation on it.

(b) Procedure.

(1)

Contents of the Request. The request:

(2)

(A) must describe with reasonable particularity each item or
category of items to be inspected;

(B) must specify a reasonable time, place, and manner for the
inspection and for performing the related acts; and

(C) may specify the form or forms in which electronically stored
information is to be produced.

Responses and Objections.

(A) Time to Respond. The party to whom the request is directed
must respond in writing within 30 days after being served of — if the
request was delivered under Rule 26(d)(2) — within 30 days after the
parties’ first Rule 26(f) conference. A shorter or longer time may be
stipulated to under Rule 29 or be ordered by the court.
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(B) Responding to Each Item. For each item or category, the
response must either state that inspection and related activities will
be permitted as requested or state with specificity the grounds for
objection to the request, including the reasons. The responding
party may state that it will produce copies of documents or of
electronically stored information instead of permitting inspection.
The production must then be completed no later than the time for
inspection specified in the request or another reasonable time
specified in the response.

(C) Objections. An objection must state whether any responsive
materials are being withheld on the basis of that objection. An
objection to part of a request must specify the part and permit
inspection of the rest.

(D) Responding to a Request for Production of Electronically Stored
Information. The response may state an objection to a requested
form for producing electronically stored information. If the
responding party objects to a requested form—or if no form was
specified in the request—the party must state the form or forms it
intends to use.

(E) Producing the Documents or Electronically Stored Information.
Unless otherwise stipulated or ordered by the court, these
procedures apply to producing documents or electronically stored
information:

(i) A party must produce documents as they are kept in the
usual course of business or must organize and label them to
correspond to the categories in the request;

(ii) If a request does mnot specify a form for producing
electronically stored information, a party must produce it in a
form or forms in which it is ordinarily maintained or in a
reasonably usable form or forms; and

(iii) A party need not produce the same electronically stored
information in more than one form.

(c)Nonparties. As provided in Rule 45, a nonparty may be compelled to
produce documents and tangible things or to permit an inspection.

COMMITTEE COMMENT ON RULE 34

138



Rule 34 is changed to be consistent with the corresponding federal rule of civil
procedure.

Language allowing requests for production to be served with the complaint is
omitted because of the inclusion of mandatory disclosures in Rule 26.
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Rule 35. Physical and Mental Examinations.

(a) Order for an Examination.
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(1) In General. The court where the action is pending may order a party
whose mental or physical condition—including blood group—is in
controversy to submit to a physical or mental examination by a suitably
licensed or certified examiner. The court has the same authority to order
a party to produce for examination a person who is in its custody or under
its legal control.

(2) Motion and Notice; Contents of the Order. The order:

(A) may be made only on motion for good cause and on notice to
all parties and the person to be examined; and

(B) must specify the time, place, manner, conditions, and scope
of the examination, as well as the person or persons who will

perform it.

(b) Examiner's Report.

(1) Request by the Party or Person Examined. The party who moved for
the examination must, on request, deliver to the requester a copy of the
examiner's report, together with like reports of all earlier examinations of
the same condition. The request may be made by the party against whom
the examination order was issued or by the person examined.

(2) Contents. The examiner's report must be in writing and must set out
in detail the examiner's findings, including diagnoses, conclusions, and
the results of any tests.

(3) Request by the Moving Party. After delivering the reports, the party
who moved for the examination may request—and is entitled to receive—
from the party against whom the examination order was issued like reports
of all earlier or later examinations of the same condition. But those reports
need not be delivered by the party with custody or control of the person
examined if the party shows that it could not obtain them.

(4) Waiver of Privilege. By requesting and obtaining the examiner's
report, or by deposing the examiner, the party examined waives any
privilege it may have—in that action or any other action involving the same
controversy—concerning testimony about all examinations of the same
condition.

(5) Failure to Deliver a Report. The court on motion may order—on just
terms—that a party deliver the report of an examination. If the report is
not provided, the court may exclude the examiner's testimony at trial.
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(6) Scope. This subdivision (b) applies also to an examination made by
the parties' agreement, unless the agreement states otherwise. This
subdivision does not preclude obtaining an examiner's report or deposing
an examiner under other rules.

COMMITTEE COMMENT ON RULE 35

Rule 35 is changed to be consistent with the corresponding federal rule of civil
procedure.
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Rule 36. Requests for admission.

(a) Request for admission. — A party may serve upon any other party a
written request for the admission, for purposes of the pending action only, of
the truth of any matters within the scope of Rule 26(b) set forth in the request
that relate to statements or opinions of fact or of the application of law to fact,
including the genuineness of any documents described in the request. Copies
of documents shall be served with the request unless they have been or are
otherwise furnished or made available for inspection and copying. The request
may, without leave of court, be served upon the plaintiff after commencement
of the action and upon any other party with or after service of the summons
and complaint upon that party.

Each matter of which an admission is requested shall be separately set forth.
The matter is admitted unless, within 30 days after service of the request, or
within such shorter or longer time as the court may allow or as the parties
may agree to in writing, subject to Rule 29, the party to whom the request is
directed serves upon the party requesting the admission a written answer or
objection addressed to the matter, signed by the party or by the party's
attorney, but, unless the court shortens the time, a defendant shall not be
required to serve answers or objections before the expiration of 45 days after
service of the summons and complaint upon him. If objection is made, the
reasons therefor shall be stated. The answer shall specifically deny the matter
or set forth in detail the reasons why the answering party cannot truthfully
admit or deny the matter. A denial shall fairly meet the substance of the
requested admission, and when good faith requires that a party qualify an
answer or deny only a part of the matter of which an admission is requested,
the party shall specify so much of it as is true and qualify or deny the
remainder. An answering party may not give lack of information or knowledge
as a reason for failure to admit or deny unless the party states that the party
has made reasonable inquiry and that the information known or readily
obtainable by the party is insufficient to enable the party to admit or deny. A
party who considers that a matter of which an admission has been requested
presents a genuine issue for trial may not, on that ground alone, object to the
request; the party may, subject to the provisions of Rule 37(c), deny the
matter or set forth reasons why the party cannot admit or deny it.

The party who has requested the admissions may move to determine the
sufficiency of the answers or objections. Unless the court determines that an
objection is justified, it shall order that an answer be served. If the court
determines that an answer does not comply with the requirements of this
rule, it may order either that the matter is admitted or that an amended
answer be served. The court may, in lieu of these orders, determine that final
disposition of the request be made at a pre-trial conference or at a designated
time prior to trial. The provisions of Rule 37(a)(4) apply to the award of
expenses incurred in relation to the motion.
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(b) Effect of Admission. Any matter admitted under this rule is conclusively
established unless the court on motion permits withdrawal or amendment of
the admission. Subject to the provisions of Rule 16 governing amendment of
a pre-trial order, the court may permit withdrawal or amendment when the
presentation of the merits of the action will be subserved thereby and the
party who obtained the admission fails to satisfy the court that withdrawal or
amendment will prejudice that party in maintaining that party's action or
defense on the merits. Any admission made by a party under this rule is for
the purpose of the pending action only and is not an admission for any other
purpose nor may it be used against the party in any other proceeding.

Rule 36. Requests for Admission.

(a) Scope and Procedure.

(1) Scope. A party may serve on any other party a written request to
admit, for purposes of the pending action only, the truth of any matters
within the scope of Rule 26(b)(2) relating to:

(A) facts, the application of law to fact, or opinions about either;
and;

(B) the genuineness of anv described documents.

(2) Form; Copy of a Document. Each matter must be separately stated.
A request to admit the genuineness of a document must be accompanied
by a copy of the document unless it is, or has been, otherwise furnished
or made available for inspection and copying.

(3) Time to Respond; Effect of Not Responding. A matter is admitted
unless, within 30 days after being served, the party to whom the request
is directed serves on the requesting party a written answer or objection
addressed to the matter and signed by the party or its attorney. A shorter
or longer time for responding may be stipulated to under Rule 29 or be
ordered by the court.

(4) Answer. If a matter is not admitted, the answer must specifically
deny it or state in detail why the answering party cannot truthfully admit
or deny it. A denial must fairly respond to the substance of the matter;
and when good faith requires that a party qualify an answer or deny only
a part of a matter, the answer must specify the part admitted and qualify
or deny the rest. The answering party may assert lack of knowledge or
information as a reason for failing to admit or deny only if the party states
that it has made reasonable inquiry and that the information it knows or
can readily obtain is insufficient to enable it to admit or deny.

144



(5) Objections. The grounds for objecting to a request must be stated. A
party must not object solely on the ground that the request presents a
genuine issue for trial.

(6) Motion Regarding the Sufficiency of an Answer or Objection. The
requesting party may move to determine the sufficiency of an answer or
objection. Unless the court finds an objection justified, it must order that
an answer be served. On finding that an answer does not comply with this
rule, the court may order either that the matter is admitted or that an
amended answer be served. The court may defer its final decision until a
pretrial conference or a specified time before trial. Rule 37(a)(5) applies to
an award of expenses.

(b) Effect of an Admission; Withdrawing or Amending It. A matter admitted
under this rule is conclusively established unless the court, on motion,
permits the admission to be withdrawn or amended. Subject to Rule 16(e),
the court may permit withdrawal or amendment if it would promote the
presentation of the merits of the action and if the court is not persuaded that
it would prejudice the requesting party in maintaining or defending the action
on the merits. An admission under this rule is not an admission for any other
purpose and cannot be used against the party in any other proceeding.

COMMITTEE COMMENT ON RULE 36

Rule 36 is changed to be consistent with the corresponding federal rule of civil
procedure.

Language allowing requests for admission to be served with the complaint in
the prior rule is omitted.

The time for responding is made a uniform 30 days. The rule continues to

provide that a longer time may be stipulated to under Rule 29 or be ordered by
the court.
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Rule 37-Rule 37. Failure to cooperateMake Disclosures or to Cooperate in
disecovery;-sanetionsDiscovery; Sanctions.

(a) Motion for order compelling discovery. — A party, upon recasonablcan

Order Compelling Disclosure or Discovery.

(1) In General. On notice to other part1es and all per—sens—affected
: : : WSipersons,
a_party may move for an order compelhn,q dlsclosure or discovery. The
motion must include a certification that the movant has in good faith
conferred or attempted to confer with the person or party failing to make
disclosure or discovery in an effort to obtain it without court action.

IH2) Appropriate eeunrt—An-applieation-Court. A motion for an order to a
party maymust be made tein the court in—whichwhere the action is
pending;eren-mattersrelating to-a-deposition,to-the cireuit court of the
county where the deposition is being taken. An application . A motion for

an order to a persen—-whe-is-net-apartyshallnonparty must be made tein
the circuit court eftheeeounty-where the discovery is being;or-istewill be,

taken.

(3) Metion—IaSpecific Motions.

(A) To Compel Disclosure. If a party fails to make a disclosure
required by Rule 26(a), any other party may move to compel
disclosure and for appropriate sanctions.

(B) To Compel a Discovery Response. A party seeking discovery
may move for an order compelling an answer, designation,
production, or inspection. This motion may be made if:

(i) a deponent fails to answer a question prepeunded—or
submittedasked under Rule 30 or 31576+

(ii) a corporation or other entity fails to make a designation
under Rule 30(b)(#6) or 31(a};e+)(4);

(iii) a party fails to answer an interrogatory submitted under
Rule 33;-erif aparty—in responseto—a requestfor-inspection
submitted under Rule 34, ;L or

(iv) a party fails to respond that inspection will be permitted as

Feqaesﬁeed— or fails to permlt 1nspect10n—&s—1:eqaesﬁeed—t—he
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produce documents or tangible things, as requested under Rule

34.

{2}(C) Related to a Deposition. When taking aan oral deposition-ea
eral-examination, the propenenteftheparty asking a question may
complete or adjourn the examination before applrnrgmoving for an
order.

{O)(4) Evasive-or-incomplete—answer-or-responrse—Incomplete Disclosure,

Answer, or Response. For purposes of this subdivision; (a), an evasive or
incomplete disclosure, answer, or response is—temust be treated as a
failure to disclose, answer, or respond.

{O}S) Payment of Expenses-arnd-sanetions; Protective Orders.

(A) If the Motion Is Granted (or Disclosure or Discovery Is Provided
After Filing). If the motion is granted;—the-eeurt-shall,—or if the
disclosure or requested discovery is provided after afferdingthe
motion was filed—the court must, after giving an opportunity to be
heard, require the party or deponent whose conduct necessitated
the motion-er, the party or attorney advising saehthat conduct, or
both efthem-to pay te-the meving party-themovant's reasonable
expenses incurred in ebtainingmaking the erdermotion, including
attorney's fees;unless. But the court findsthat-must not order this

payment if:

(i) the movant filed the motion wasfiledwithout-the movants
first making abefore attempting in good faith effert to obtain the
disclosure or discovery without court action;-erthat;

(ii)the opposing party's answernondisclosure, response, or
objection was substantially justified,; or that

3-(iii) other circumstances make an award of expenses
unjust.

2:(B) If the Motion Is Denied. If the motion is denied, the court may
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enterissue any protective order authorized under Rule 26(c) and
shallmust, after afferdinggiving an opportunity to be heard, require
the meving partyermovant, the attorney adwvisingfiling the motion,
or both efthem-to pay te-the party or deponent who opposed the
motion theits reasonable expenses incurred in opposing the motion,
including attorney's fees;—uanless. But the court finds—that the
making—efmust not order this payment if the motion was
substantially justified or that-other circumstances make an award
of expenses unjust.

3:+(C) Ifthe Motion Is Granted in Part and Denied in Part. If the motion
is granted in part and denied in part, the court may enterissue any
protective order authorized under Rule 26(c) and may, after
afferdinggiving an opportunity to be heard, apportion the reasonable

expenses ineurred-inrelationto-the motionameng the partiesand
persens-inajustmannerfor the motion.

(b) Failure to coemplyComply with erdera Court Order.

{tal(1) Sanctions byin the Circuit Where the Deposition Is Taken. If the court
where depesitienthe discovery is taken—¥H orders a deponent fails—to be
sworn or to answer a question afterbeing directed-to-do-so-bythe eireuit
eourteofthe countyin-which the depeositionis beingtakenand the deponent
fails to obey, the failure may be eonsidered-atreated as contempt of that
court.

(2) Sanctions by-eeurt-in which-aection-ispending—the Circuit Where the

Action Is Pending.

{b}(A) For Not Obeying a Discovery Order. If a party or ana party's

officer, director, or managing agent-ef-a—party—or a persenwitness
designated under RulesRule 30(b)(6) or 31(aj-te-testifyonbehalf-of
a—party-)(4) —fails to obey an order to provide or permit discovery,
including an order madeunder-subdivision{a}-of thisrule-or Rule
35;erifapartyfails-tosupplementasprovided forunderRule 26{e};
er-ifa—party fails-to-obeyran-orderentered-under Rule 26(f), 35, or
37(a), the court in-whichwhere the action is pending may makesueh

orders in regard to the failure as are just, and among othersissuc

further just orders. They may include the following:

{d)i) An—eorderdirecting that the matters regarding
whichembraced in the order was—made-or-any other designated

facts shall-be taken te-beas established for the-purposes of the
action—in—aececordanece—with, as the elaim—eftheprevailing party

ebtaining the erderclaims;
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{e)(ii) An-erderrefusingte—allewprohibiting the disobedient
party te—suppertfrom supporting or eppeseopposing designated
claims or defenses, or prehibitingthat partyfrom introducing

designated matters in evidence;

(iii) An—erder—striking out pleadings in whole or parts
thereofor-in part;

(iv) staying further proceedings until the order is obeyed;er

’

(v) dismissing the action or proceeding in whole or anyin part
thereefor;

i) rendering a default judgment by—default-against the
disobedient party;_or

(e)vii)  Fn i : f the £ . i . it
thereto;,—an—erder-treating as a—contempt of court the failure to
obey any erdersorder except an order to submit to a physical or
mental examinations.

h)}(B) WhereFor Not Producing a Person for Examination. If a party
hasfailedfails to comply with an order under Rule 35(a) requiring
that-partyit to produce another person for examination, saehthe
court may issue any of the orders as—are-listed in subparagraphs

{Rule 37(b)(2)(A,B)and{C)-ofthis—paragraph;)(i)- (vi), unless the

disobedient party failingto-ecemply-shows that thatpartyisunable
teit cannot produce suehthe other person-fer-examination.

ANC) In—lievPayment of enyExpenses. Instead of theferegeing
orders or in addition theretoto the orders above, the court shall

reguire must order the disobedient party-failing-teo-ebey-the-order-or,
the attorney advising that party, or both to pay the reasonable
expenses, including attorney's fees, caused by the failure, unless the
eourtfindsthat the failure was substantially justified or that-other
circumstances make an award of expenses unjust.

(c) Expenses-onfailure to-admit.—Failure to Disclose, to Supplement an

Earlier Response, or to Admit.

(1) Failure to Disclose or Supplement. If a party fails to admit—the
genuineness of any document or the truth of any matter as provide

information or identify a witness as required by Rule 26(a) or (e), the party
is not allowed to use that information or witness to supply evidence on a
motion, at a hearing, or at a trial, unless the failure was substantially
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justified or is harmless. In addition to or instead of this sanction, the court,
on motion and after giving an opportunity to be heard:

(A) may order payvment of the reasonable expenses, including
attorney's fees, caused by the failure;

(B) may inform the jury of the party's failure; and

(C) may impose other appropriate sanctions, including any of the
orders listed in Rule 37(b)(2)(A)(i)-(vi).

(2) Failure to Admit. If a party fails to admit what is requested under
Rule 365 and if the partFrequesting the-admissionsthereafterparty later

proves the-genuineness-ofthea document to be genuine or the trath-ofthe
matter_true, the requesting party may applytemove that the eeurtforan
erderrequiring the other party who failed to_admit pay the reasonable
expenses, including attorney's fees, incurred in making that proof;
inclading reasonableattorneysfees.. The court shall-makethemust so
order unless-itfindsthat {1}

(A) the request was held objectionable purswantteunder Rule
36(a-er{2});

(B) the admission sought was of no substantial importance,-er{3}

.
K

(C) the party failing to admit had a reasonable ground to believe
that thepartyit might prevail on the matter;; or+{4}

(D) there was other good reason for the failure to admit.

(d) Failure—of party to—attend at oewnParty's Failure to Attend Its Own

Deposition, Serve Answers to Interrogatories, or Respond to a Request
for Inspection.

(1) In General.

(A) Motion; Grounds for Sanctions. The court where the action is
pending may, on motion, order sanctions if:

(i) a party or a party's officer, director, or managing agent—or a
person designated under Rule 30(b)(6) or 31(a)(4)—fails, after
being served with proper notice, to appear for that person's
deposition; or-serve-answers-te

(ii) a party, after being properly served with interrogatories under
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(2)

Rule 33 or respoend-tea request for inspection—H-apartyoran

answers—oer under Rule 34 falls to serve its answers, objections

to-interrogateries—submittedunder Rule 33—after proper-serviee
ef—t—h&r&teﬁeg&teﬂes—er—@—te—sew&a— or written response-teo-a

Certification. A motion for sanctions for failing to answer or

respond must include a certification that the movant has in good

faith conferred or attempted to confer with the party failing to
answer—or—respond-act in an effort to obtain suehthe answer or

response without court action. Inlieu-ef-anyorderor

Unacceptable Excuse for Failing to Act. A failure described in Rule

37(d)(1)(A) is not excused on the ground that the discovery sought was

objectionable, unless the party failing to act has a pending motion for a

protective order under Rule 26(c).

23) Types of Sanctions. Sanctions may include any of the orders listed
in additientheretoRule 37(b)(2)(A)(i)-(vi). Instead of or in addition to these
sanctions, the court shallmust require the party failing to act—er, the
attorney advising that party, or both to pay the reasonable expenses,
including attorney's fees, caused by the failure, unless the eeurtfindsthat
the-failure was substantially justified or-that other circumstances make
an award of expenses unjust.

Electronically Stored Information. If electronically stored information that

should have been preserved in the anticipation or conduct of litigation is lost

because a party failed to take reasonable steps to preserve it, and it cannot

be restored or replaced through additional discovery plan—H-a, the court:

(1) upon finding prejudice to another party era—partysfrom loss of the
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information, may order measures no greater than necessary to cure the
prejudice; or

(2) only upon finding the party acted with the intent to deprive another
party of the information’s use in the litigation may:

(A) presume that the lost information was unfavorable to the party;

(B) instruct the jury that it may or must presume the information
was unfavorable to the party: or

(C) dismiss the action or enter a default judgment.

{ej(f) Failure to Participate in Framing a Discovery Plan. If a party or its
attorney fails to participate in good faith in theframing efadeveloping and
submitting a proposed discovery plan byagreement-as—is required by Rule
26(f), the court may, after giving an opportunity fer-hearingreguire-suechto
be heard, required that party or attorney te—pay to any other party the
reasonable expenses, including attermneysattorney’s fees, caused by the
failure.

2020 COMMITTEE COMMENT ON RULE 37

Rule 37 is changed to be consistent with the corresponding federal rule of civil
procedure.
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VI. Trials

Rule 38 Right-to-ajury Jury trial;-demand of right.

-(a) Right preserved._ — The right of trial by jury as declared by the
Constitution or statutes of the State shallmust be preserved to the parties
inviolate.

-(b) Demand.—Any partymay-demand-atrial by juryef On any issue triable

of right by a jury-by-, a party may demand a jury trial by:

(1) serving upen-the other parties with a written demand-therefer—which

may be included in writingat-any time after the commenecement-of the
actionandneta pleading—no later than 1614 days after the service-ofthe

last pleading directed to suehthe issue;_is served; and

(2) filing the demand as—reguiredby Rule S{d}—Such demand maybe
indersed-upon-a-pleadingof the party—in accordance with Rule 5(d).

-{6)-Same: Specification-of(c) Specifying issues.— In theits demand, a party
may specify the issues which-the partythat it wishes seto have tried by a jury;

otherwise-the-partyshall be-deemed, it is considered to have demanded a jury
trial byjuryferon all the issues so triable. If the party has demanded a jury

trial byjuryferon only some efthe-issues, any other party may—within 1014
days after service—ofbeing served with the demand or suehlesserwithin a

shorter time asordered by the court mayerder,may—serve a demand for
t—r—}al—bya jury eftrial on any other or all efthefactual issues effaetin—the

-(d) Waiver; Withdrawal. A party waives a jury trial unless its demand is

properly served and filed. A proper demand may be withdrawn only if the
parties consent.

2020 COMMITTEE COMMENT ON RULE 38
Rule 38 is changed to be largely consistent with the corresponding federal rule of civil
procedure. The rule adopts a 14 day period in place of the prior 10 day period in terms
of requesting a trial by jury.

153



Rule 39 - Trial by juryJury or by the eourtCourt.

-By-jury-—(a) When a Demand Is Made. When a jury trial byjuryhas been

demanded as-previdedin-under Rule 38-eratimelymeotionorrequesttherefor

hasbeen—made under subdivision{b}eof thisrule, the action shallmust be
designated wpenon the docket as a jury action. The trial efon all issues so

demanded erreguested-shallmust be by jury; unless-:

(1) the partles or the1r attorneys ef—Feeeicd—bngWHtteH—ﬁle a st1pulat10n ﬁieé

t—he—Peeeizd—eenseﬂt—to a non]ug tr1a1 byor SO stlpulate on the ee&1=t—s+t—t+&g

witheut-ajury-errecord; or

(2) the court-upen, on motion or efon its own-initiative, finds that a—right
eftrial by juryefon some or all of those issues deesdo not exist under the
Constitution or statutes of the State.

-By-the-court—(b) When No Demand Is Made. Issues ret-on which a jury

trial is not properly demanded fer-trial-byjuryasprovidedinRule-38-shall
are to be tr1ed by the court—b&t—ne%wrthst&&émg—the—faﬂu%e—ef—a—p&%e

ef—tht—th%ee&Pt—h}pe%kmet—}en—er—ef But the court mav, on motlon or on its

own-initiative-may-at-any-timae, order a jury trial byon any issue for which a
jury efany-erallissuesmight have been demanded.

-(c) Advisory jury-and-trialJury; Jury Trial by coensent.— Consent. In all
aetionsan action not triable of right by a jury, the court-apen, on motion or
ofon its own-initiative:

(1) may try any issue with an advisory jury-er,—with—the consentof the
parties;; or

(2) may-erdera-trial-with, with the parties’ consent, try any issue by a jury
whose verdict has the same effect as if a jury trial byjuryhad been a
matter of right.

2020 COMMITTEE COMMENT ON RULE 39

Rule 39 is changed to be largely consistent with the corresponding federal rule
of civil procedure.
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RULE 40— Assignment-of-casesfortrial— RULE 40. Scheduling Cases for

Trial.

Trials may be set by rale-for-the placingof actionsupen-the trial ealendar{l}
wrthe&t—Peq-&est—ef—ﬂ&%p&Fﬁes—er—Q—Ha-pen—Feques{—efCourt on its own, by
issuing a party-and-netieescheduling order pursuant to the-etherparties;or
BHnsuch-other manner as-the courts-deemexpedient—Suchrules shall be
promulgated—in—accordance—with-—Rule 83— Precedenceshall begivenl6, or

upon motion. The court must give priority to actions entitled thereteto
priority by the Constitution or statutes-ofthe-Stateby statute.

COMMITTEE COMMENT ON RULE 40

Rule 40 is revised to enumerate the ways a case is set for trial, providing for
priority when required by the Constitutions or statue.
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RULE 41. Dismissal of aetionsActions or Claims.

(a) Voluntary dismissal;effect thereof- —Dismissal.

(1)

(2)

By the Plaintiff;i-by-Stipulation—.

(A)  Without a Court Order. Subject to the-previsions-ofRule-Rules
23(e), 23.1(c), 23.2 and Rule-66; and ef-any statute of the State, an

action—may be-dismissed-by-the plaintiff may dismiss an action or
claim without a court order efeeurt{i}-by filing-:

(i) a notice of dismissal at—any—time—before serviece—by the
adverseopposing party efserves either an answer or ef-a motion

for summary judgment;—whicheverfirst-oceurs,—or{ii} by filing;

or

(ii)a stipulation of dismissal signed by all parties who have
appeared-in-the-aetion-.

(B) Effect. Unless etherwise-stated—in-the notice of-dismissal-or
stipulation_states otherwise, the dismissal is without prejudice;
| ; f dismicsal adicati

i But if the plaintiff whe—has
eneepreviously dismissed_the same claim, or any action in any
eourtCourt of the United States or of this or any other state an-aetiorn
based on or including the same claim, a notice of dismissal operates
as an adjudication on the merits.

By Court Order-efCeourt—; Effect. Except as provided in paragraph

{Rule 41 (a)(1}-efthis—subdivision-of-thisrule;), an action shallnetmay be
dismissed at the plaintiff's instanee-save-upenrequest only by court order

of the-ecourt-andupen—such-, on terms and-eenditions—as-that the court

deemsconsiders proper. If a defendant has pleaded a_counterclaim has

before being served W1th the plaintiff's motion to dismiss, the action shall

netmay be dismissed againstover the defendant's objection urlessonly if
the counterclaim can remain pending for independent adjudication-by-the
eoeurt.. Unless the order states otherwise-speeified-inthe-order, a dismissal
under this paragraph (2) is without prejudice.

(b) Involuntary dismissal;-effect thereof —Forfailure ofDismissal; Effect.
If the plaintiff fails to prosecute or to comply with these rules or anya court
order-efecourt-,

{0)(1) a defendant may move fer-dismissal-efan-to dismiss the action or ef
any claim against the-defendantit. Unless the eeurtin-itsdismissal order
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for-dismissalstates otherwise-speeifies, a dismissal under this subdivision
(b) and any dismissal not previdedfoer—inunder this rale,—otherthana
dismissalRule—except one for lack of jurisdiction-erfer, improper venue,
or failure to join a party under Rule 19—operates as an adjudication
upenon the merits.

(2) Anyany court in which is-an action has been pending an-actien-wherein

for more than one year t—heP%Where no actlon has been ﬁe—efder—ef

th&t—saeh—e%de%be—pa—bhshed—m—s&eh—newsp&pa;&staken bv the plalntlff
the court may—mame—Theeourt—, in its discretion, order such action

dismissed. For good cause shown, the court may, en-metien;reinstate en
&s—t—mal—deeket—any action dismissed under this m&e—&ﬁd—set—mde—&ny

pl&}&t—kﬁksubseetmn on motlon ﬁled w1th1n three terms after entry of the

order of dismissal-ernensuitr-butan.

(3) If the plaintiff is delinquent in the payment of accrued court costs, the
court may, in its discretion, order such action dismissed. An order of
reinstatement shallmust not be entered until theany accrued court costs
are paid.

{8}(4) Before a court may dismiss an action under Rule 41(b), notice and
an opportunity to be heard shallmust be given to all parties of record.

(S) Dismissal of counterclaim; cross-claim; or third-party claim-— The
provisions—efthis—ruleapplyDismissing a Counterclaim, Crossclaim, or

Third-Party Claim. This Rule applies to thea dismissal of any counterclaim,
eross-elaimcrossclaim, or third-party claim. A claimant's voluntary

dismissal by—theelaimant alone pursuant to—paragraph{under Rule
41(a)(1}-efsubdivision{a)of thisruleshall)(A)(i) must be made-:

(A) before a responsive pleading is served; or;

(B) if there is nreneno responsive pleading, before the-intreduetionof
evidence is introduced at the-trial-era hearing or trial.

(6) Coest—of Costs of a Previously Dismissed Action. If a plaintiff who
previously dismissed aetion— I aplaintiff whe hasenece-dismissed-an

action in any court eemmeneesfiles an action basedon or including the
same claim against the same defendant, the court-:

(A) may makesueh-order fer-the paymentplaintiff to pay all or part
of the costs of thethat previous action-previeuslydismissed-as-itmay
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deemproper; and

(B) may stay the proceedings in—the-aetion—until the plaintiff has
complied-with-the-oerder.

2020 COMMITTEE COMMENT ON RULE 41

Rule 41 is changed to be largely consistent with the corresponding federal
rule of civil procedure.

Rule 41(a)(1)(A) provides for dismissal of claims or actions by plaintiff.

Rule 41(b)(2) adopts the requirement of “good cause” for reinstatement of
actions dismissed for inactivity.
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RULE 42. Consolidation; separate-trialsSeparate Trials.

(a)Consolidation—ef. If actions in—same —ecourt—— When actions
invelvingbefore the court, including appeals from magistrate court, involve a
common question of law or fact are pending before, the court, it may-erdera

joint:

(1) join for hearing or trial of any or all the-matters inat issue in the
actions;

(2)  consolidate the actions; it-mayerder-all-the-actions—conseolidated;
and-it-may-make-suehor

{a}(3) issue any other orders eencerning proceedings-thereinas-may-tend
to avoid unnecessary ees{—scost or delay —An—ae&eﬁ—}s—pend-}ng—befeize—t—he

(b) -Consolidation of actionsActions in different courts.—— Different
Courts.

(1) When two or more actions arising out of the same transaction or
occurrence are pending before different eeuwrtscircuit judges, or before a
eeurtcircuit judge and a magistrate_court, the circuit court in which the
first such action was commenced shallmust order all the actions
transferred to it or any other court in which any such action is pending.

bH2) The_circuit court to which the actions are transferred may order a

joint hearing or trial of any or all of the matters in issue in any of the
actions; it may order all the actions consolidated; and it may make such
other orders concerning proceedings therein as may tend to avoid

unnecessary costs or delay Wheﬂeye%ene—ef—ﬂ&e—aet—}ens—}s—pené}ng—befeice

159



(3) Whenever one of the actions is pending before a magistrate court
and a judgment is rendered by the magistrate court for $15.00 or less,
such judgment of the magistrate court must in no manner affect the other
action pending in the circuit court; the doctrine of res judicata must not
apply to such judgment, nor must any such judgment of the magistrate
court be admissible in evidence in the trial of the other action pending in
the circuit court.

(c) Separate Trials. For convenience, to avoid prejudice, or to expedite and
economize, the court may order a separate trial of one or more separate
issues, claims, crossclaims, counterclaims, or third-party claims. When
ordering a separate trial, the court must preserve any right to a jury trial.

2020 COMMITTEE COMMENT ON RULE 42

Rule 42 adopts the current federal rule with respect to subparts (a) and (b) of the
federal rule. Subpart (b) of the federal rule is designated as subpart (c) under the
rule. The rule keeps subpart (b) from the original West Virginia rule relating to
consolidation of actions in different courts. Subpart (b) is amended to make
clear that consolidation applies to actions in different circuit courts or within a
circuit that has multiple judges.
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RuleRULE 43. Taking efTestimony.

(a) In Open Court. At trial, the witnesses' testimony.

B
{eHa) Form.—Inall trials-the testimonyof witnesses-shall must be taken in

open court, unless etherwise provided-by-a statute-erbytheserules, the West
Virginia Rules of Evidence, these Rules, or other rules adopted by the West

Virginia Supreme Court of Appeals.

fa)——

{e}-{b)}-{Abrogated]-

H——-

{gHe)H-Abrogated]-

thY——

(a) {d)-Affirmation-in lieu-of eath- Whenever under-these rules—anoath-is
reguired- provide otherwise. For good cause, the court may permit testimony
to be takenpresented by telephone, video conference, or other remote means.

(b) Affirmation Instead of an Oath. When these rules require an oath, a

solemn affirmation maybe-aceceptedinlienthereofsuffices.

(c) {e}-Evidence on metiens.—a Motion. When a motion is—basedrelies on
facts net-appearingofoutside the record, the court may hear the matter on

affidavits presented by the respective parties, but the courtor may dircct that
the-matter be-heardhear it wholly or partly on oral testimony or depesitieron

depositions.

(d) - Interpreters—Interpreter. The court may appoint an interpreter of its
own——selection—and—maychoosing; fix the—interpreters—reasonable

compensation—The-compensation-shall to be paid eut-effrom funds provided
by law_or by one or more parties; and tax the compensation as costs.

2020 COMMITTEE COMMENT ON RULE 43

Rule 43 is changed to be largely consistent with the corresponding federal rule
of civil procedure. Subsection (a), upon a showing of good cause permits
testimony in open court by contemporaneous transmission from a different
location.
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RULE 44. Proving an Official Record.

(a) Means of Proving.

(1) Domestic Record. Each of the following evidences an official record—or an
entry in it—that is otherwise admissible and is kept within the United
States, any state, district, or commonwealth, or any territory subject to
the administrative or judicial jurisdiction of the United States:

(A) an official publication of the record; or

(B) a copy attested by the officer with legal custody of the record—or by
the officer's deputy—and accompanied by a certificate that the
officer has custody. The certificate must be made under seal:

(i) by a judge of a court of record in the district or political
subdivision where the record is kept; or

(ii) by any public officer with a seal of office and with official
duties in the district or political subdivision where the record is

kept.

(2) Foreign Record.

(C) In General. Each of the following evidences a foreign official record—
or an entry in it—that is otherwise admissible:

(i) an official publication of the record; or

(ii) the record—or a copy—that is attested by an authorized
person and is accompanied either by a final certification of
genuineness or by a certification under a treaty or convention to
which the United States and the country where the record is
located are parties.

(D) Final Certification of Genuineness. A final certification must certify
the genuineness of the signature and official position of the attester
or of any foreign official whose certificate of genuineness relates to
the attestation or is in a chain of certificates of genuineness relating
to the attestation. A final certification may be made by a secretary
of a United States embassy or legation; by a consul general, vice
consul, or consular agent of the United States; or by a diplomatic or
consular official of the foreign country assigned or accredited to the
United States.
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(E) Other Means of Proof. If all parties have had a reasonable opportunity
to investigate a foreign record's authenticity and accuracy, the court
may, for good cause, either:

(i) admit an attested copy without final certification; or

(ii) permit the record to be evidenced by an attested summary
with or without a final certification.

(b) Lack of a Record. A written statement that a diligent search ofdesignated
records revealed no record or entry of a specified tenor is admissible as
evidence that the records contain no such record or entry. For domestic
records, the statement must be authenticated under Rule 44(a)(1). For foreign
records, the statement must comply with Rule 44(a)(2)(C)(ii).

(c) Other Proof. A party may prove an official record—or an entry or lack of an
entry in it—by any other method authorized by law.

2020 COMMITTEE COMMENT ON RULE 44

Rule 44 is changed to be largely consistent with the corresponding federal rule
of civil procedure. The only substantive change in Rule 44 is in section (a)(1)(B),
which requires that an official record must be made under the manner set forth
in the rule as opposed to the current rule which uses the term “may”, suggesting
discretion in the court regarding authentication.
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Rule 441 Determinati f foreian latw.

RULE 44.1. Determining Foreign Law.

A party who intends to raise an issue eencerningthelaw—efabout a foreign

eountry—shallcountry's law must give notice by pleadingsa pleading or other
reasenable-writtenneotice—Theecourtinwriting. In determining foreign law, the

court may consider any relevant material or source, including testimony,
whether or not submitted by a party or admissible under the West Virginia Rules
of Evidence. The court's determination shallmust be treated as a ruling on a
question of law.

2020 COMMITTEE COMMENT ON RULE 44.1

Rule 44.1 is changed to be consistent with the corresponding federal rule of civil
procedure.
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Rule 45. Subpoena.

(a) In General.

(1) Forms-issuanee— and Contents.

(A) Requirements—In General. Every subpoena must:

(i) state the name-ofthe-court from which it is-issued;

(ii) state the title of the action,~the name ofthe courtin-whichitis
pending; and its civil--action number;

(iii) command each person to whom it is directed to do the following

at a specified time and place: attend and give-testimmony-or-totestify;
produce and-permit-inspection—-and-copyingof-designated beooks;

documents, electronically stored information, or tangible things in

the-that person’s possession, custody, or control 5, Or
te-permit the inspection of premises;—ata-time; and place-therein
speeified;—and

(iv) set ferthout the text of subdivisions{e};-Rule 45(d) and (e}-ef-this
rele-A-command).

4——(B) Command to preduce—evidence-or-to—permit-inspectionmay be
joined withAttend a command to appear at trial or hearing or at
depesition;or maybe-issued-separately

Deposition—Notice of the Recording Method.

{2} A subpoena commanding attendance at a trial-er-hearing-shall
issuefromdeposition must state the esurtmethod for recording the

eirewitin-whichthe hearingtestimony.

(C) Combining or #rial—4sSeparating a Command to be—held—A
subpeenaProduce or to Permit Inspection; Specifying the Form for
Electronically Stored Information. A command to produce
documents, electronically stored information, or tangible things or
to permit the inspection of premises may be included in a subpoena
commanding attendance at a deposition-shall-issuefrom-the-court

for_t] reuit desi L b 41 . f d s ] o
in-which-the-deposition-isto-betaken-—1H-, hearing, or trial, or may
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be set out in a separate frem—a—subpeena—commanding—the
attendance-of a-persen,subpoena. A subpoena may specify the form

or forms in which electronically stored information is to be
produced.

(D) Command to Produce; Included Obligations. A command in a
subpoena fer—preduetion—to produce documents, electronically
stored information, or inspeetionshall-issuefrom-theecourtfor-the
eirenit—in—which—the —preduetiontangible things requires the

responding person to permit inspection, copvying, testing, or

inspection-iste-be-madesampling of the materials.

(2) Issuing Court. A subpoena must issue from the court where the action
is pending.

(3) Issued by Whom. The clerk shallmust issue a subpoena, signed but
otherwise in blank, to a party requesting it, who shallrequests it. That
party must complete it before service. An attorney as officer of the court
may also may issue and sign a subpoena. if the attorney is authorized to
practice in the issuing court.

(4) Notice to Other Parties Before Service. If the subpoena commands the
production of documents, electronically stored information, or tangible
things or the inspection of premises before trial, then before it is served on
the person to whom it is directed, a notice and a copy of the subpoena
must be served on each party.

(b) Service. —

(1) By Whom and How; Tendering Fees. A subpoena may be served by any
person who is not a party and is not less than 18 years of age. Service of
a subpoena upon a person named therein shallmust be made in the same
manner provided for service of process under Rule 4(d)(1)(A) and by
tendering to that person if demanded the fees for one day’s attendance and
the mileage allowed by law. When the subpoena is issued on behalf of the
State or an officer or agency thereof, fees and mileage need not be
tendered. -Prior notice of any commanded production of documents and
things or inspection of premises before trial shallmust be served on each
party in the manner prescribed by Rule 5(b).

(2) Service in the United States. A subpoena may be served at any place
within the-State-this state.

(3) Proof of Service. Proving service, when necessary-shall-be-made by,
requires filing with the elerk-eftheissuing court bywhich-the subpeenais
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issued-a statement efshowing the date and manner of service and ef-the
names of the persons served;-. The statement must be certified by the

person-who-made-the serviee.server.

(c) Place of the-examination——Compliance. A deponent may be required
to attend an examination only in the county in which the deponent resides or
is employed or transacts business in person, or at such other convenient
place as is fixed by an order of court.

() Protecti £ biect to sul _

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or an-attorney
responsible for theissuaneeissuing and serviee—efserving a subpoena
shallmust take reasonable steps to avoid imposing undue burden or
expense on a person subject to thatthe subpoena._ The court on behalf of
which the subpoena was issued may enforce this duty and impose upon
the party or attorney in breach of this duty an appropriate sanction, which
may include, but is not limited to, lost earnings and a reasonable

atterney’sattorney's fee.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce and

documents—er— electromcallv stored 1nformat1on or tang1b1e things,

or to permit the inspection of premises, need not appear in person
at the place of production or inspection unless also commanded to
appear for a deposition, hearing, or trial.

(B) Subjeettoparagraph{e{2)of this—rule,aObjections. A person

commanded to produce amddocuments or tangible things or to

permlt 1nspect1on and—eepyr&g—may—wrth}n—LLdays—aﬁter—seﬂﬂeaef

fs—Less—t—lcran—l-él—days—aﬁter—semee— serve wpenon the party or attorney
designated in the subpoena a written objection to inspeetion—or

inspecting, copying—ef, testing, or sampling any or all of the

designated—materials or efto inspecting the premises—H—or to
producing electronically stored information in the form or forms
requested. The objection must be served before the earlier of the time
specified for compliance or 14 days after the subpoena is served. If
an objection is made, the party serving the subpoena shallmust not
be entitled to inspect and copy the materials or inspect the premises
except pursuant to an order of the court by which the subpoena was

issued. H-oebjectionhas beenmade,the partyserving the subpeena
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- and the following rules apply:

(i) At any time, on notice to the commanded person, the serving
party may move the court for the court on behalf of which the
subpoena was issued is required for an order compelling
production or inspection.

(ii) These acts may be required only as directed in the order, and
the order must protect a person who is neither a party nor a
party’s officer from significant expense resulting from

compliance.

(3) OQuashing or Modifying a Subpoena.

(A) When Required. On timely motion, the court byon behalf of which
athe subpoena was issued shallmust quash or modify thea
subpoena if-itthat:

(i) fails to allow a reasonable time ferecomplianeeto comply;

(ii) requires a person to travel for a deposition to a place other
than the county in which that person resides or is employed or
transacts business in person or at a plaeeplaced fixed by order of
the court;

(iii) requires disclosure of privileged or other protected matter
and, if no exception or waiver appliess;; or

(iv) subjects a person to undue burden.

{Bfasubpeena(B) When Permitted. To protect a person subject to
or affected by a subpoena, the court for the district where
compliance is required may, on motion, quash or modify the
subpoena if it requires:

(i) disclosing:

{i)—requires—disclosure—of a trade secret or other confidential

research, development, or commercial information;; or

(ii) reguires—diselosure—ofdisclosing an unretained expert’s
opinion or information that does not deseribingdescribe specific
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events—oer-occurrences in dispute and resultingresults from the

expert’s study madethat was not atthe requestofanyrequested
by a party. Theeourt-may,—to—protecta person—subjectto—or

(C) Specifying  Conditions as _an__ Alternative. In  the
partycircumstances described in whese-behalfRule 45(d)(3)(B), the
subpeena—is—issuedcourt may, instead of quashing or modifying a
subpoena, order appearance or production under specified
conditions if the serving party:

(i) shows a substantial need for the testimony or material that
cannot be otherwise met without undue hardship-and-assures

(ii) ensures that the subpoenaed person will be reasonably
compensated.

(e) Duties in respondingResponding to subpeenaa Subpoena.

(1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:

(A) Documents. A person responding to a subpoena to produce
documents shallmust produce them as they are kept in the
wsualordinary course of business or shallmust organize and label
them to correspond withto the categories in the demand.

When-infoermation subject to-a—subpeena-is-withheld-en(B) Form for

Producing Electronically Stored Information Not Specified. If a
subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or
forms in which it is ordinarily maintained or in a reasonably usable
form or forms.

(C) Electronically Stored Information Produced in Only One Form. The person
responding need not produce the same electronically stored information in more
than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored
information from sources that the person identifies as not
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reasonably accessible because of undue burden or cost. On motion
to compel discovery or for a protective order, the person responding
must show that the information is not reasonably accessible
because of undue burden or cost. If that showing is made, the court
may nonetheless order discovery from such sources if the requesting
party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed
information under a claim that it is privileged or subject to
protection as trial—-preparation materials,—the—elaim—shallbe
madematerial must:

(i) expressly make the claim; and-—shall be supported—by—a
1 C :

(ii) describe the nature of the withheld documents,

communications, or tangible things He{—preérueed—t—h&t—rs

sufficientteo-in a manner that, without revealing information itself

privileged or protected, will enable the demandingpartyparties to
contestassess the claim.

(B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party that received the information of the claim and the basis for it.
After being notified, a party must promptly return, sequester, or
destroy the specified information and any copies it has; must not
use or disclose the information until the claim is resolved; must take
reasonable steps to retrieve the information if the party disclosed it
before being notified; and may promptly present the information
under seal to the court for the district where compliance is required
for a determination of the claim. The person who produced the
information must preserve the information until the claim is
resolved.

(f)_Reserved.

(g) Contempt.—Failure by-anyperson_The circuit court may hold in contempt

a person who, having been served, fails without adequate excuse to obey a

H@Pwrmm%mts—prmﬂéed—bﬁsubéﬁﬁsren—(e)—ef—thrs—ﬂﬂeor an order related to
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it.

2020 COMMITTEE COMMENT ON RULE 45

Rule 45 is changed to be largely consistent with the corresponding federal rule
of civil procedure. The rule now includes electronically stored information. The
rule now makes this section clearer as to what a subpoena may be utilized for.
Rule 45(a)(1)(D) has been revised to comply with Federal Rule 45(a)(1)(D) to allow
testing and sampling in addition to inspection and copying. Rule 45(a)(4) requires
that a party must provide notice of a subpoena for production of documents,
electronically stored information, or tangible things or inspection of premises or
testing or sampling to other parties before it is served. Rule 45(d)(1) and
(d)(2)(B)(ii) provide the court on whose behalf the subpoena was issued discretion
to enforce the requirement that a party “issuing and serving a subpoena must
take reasonable steps to avoid imposing undue burden or expense on a person
subject to the subpoena.” Rule 45(d)(2)(B) provides that where an objection to a
subpoena is made, the party serving the subpoena must not be entitled to
enforce it until the party obtains a ruling from the court. The Rule provides that
motions to quash are to be filed in the circuit court on behalf of which the
subpoena was issued and not, as in the prior rule, where compliance was
required. Rule 45(e)(2)(B) incorporates a “clawback” provision for privileged
information. When the rule governing subpoenas is used as a discovery device,
the rule is subject to all discovery provisions. See, Keplinger v. Virginia Electric &
Power Company, 208 W.Va. 11, 537 S.E.2d 632 (2000). Notice of intent to serve
a subpoena for medical records must be provided “sufficiently in advance of
service” to allow objections Id., Syll. Pt. 5. Although Rule 45(b)(1) refers to Rule
4(d)(1)(A), this provision does not constitute the exclusive manner of service upon
a corporation. See, State of West Virginia ex rel. Progressive Classic Insurance
Company v. Bedell, 224 W.Va. 453, 686 S.E.2d 593 (2009)(providing for service
through the Secretary of State).

Interstate depositions are governed by Uniform Interstate Depositions and
Discovery Act, W.Va. Code §66-12-1, et seq.
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RuleRULE 46. Exceptions unnecessary. Formal exceptionsObjecting to

ralingsa Ruling or erders—ofthe courtare-unneecessary;butforall purpeses
for-which-anOrder.

A formal exception has-heretofore beennecessary-itis-sufficient thataparty
at-the timethe to a ruling or order efis unnecessary. When the eeurtruling or

order is requested or made-ersought, makes known-to-the-ecourt, a party need
only state the action which-the partydesiresthat it wants the court to take or
the party’s—objeetionobjects to-theaection—of the ecourtand, along with the
grounds therefer;—and,—if aparty hasno-eoppertunityte—for the request or
objection. Failing to object te—a—rulingor-orderat-the time-it-is—made,—the
absence-of an-objection-does not thereafterprejudice thepartya party who

had no opportunity to do so when the ruling or order was made.

2020 COMMITTEE COMMENT ON RULE 46

Rule 46 is changed to be largely consistent with the corresponding federal rule
of civil procedure.
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RULE 47. Selectionof Selecting jurors.

(a) Examining jurors. — The attorneys conducting the case must be

permitted to ask voir dire questions of the prospective jury panel members
unless the presiding judicial officer finds that there are justifiable reasons to
deny such attorney voir dire. The attorneys shall advise the judicial officer of
the subject matter of the voir dire questions at such time prior to the actual
questioning of the prospective jury panel as the judicial officer may designate.
The court may allow individual voir dire in open court by the attorneys upon
a showing of good cause or in camera where questioning such juror in open
court in the presence of other jury members would be prejudicial or cause
undue embarrassment to the prospective juror.

{e}(b) Jury Selection.selection. — Unless the court directs that a jury
shall consist of a greater number, a jury shallmust consist of six persons. The
plaintiff and the defendant shallmust each have two perempterypreemptory
challenges which shallmust be exercised one at a time, alternately, beginning
with the plaintiff. Several defendants or several plaintiffs may be considered
as a single party for the purpose of exercising challenges, or the court may
allow additional peremptory challenges and permit them to be exercised
separately or jointly.

{d)(c) Alternate Juroers-jurors. — The court may direct that not more than
six jurors in addition to the regular jury be called and impanelledimpaneled
to sit as alternate jurors. Alternate jurors in the order in which they are called
shallmust replace jurors who become or are found to be unable or disqualified
to perform their duties. Alternate jurors shallmust be drawn in the same
manner, shallmust have the same qualifications, shallmust be subject to the
same examination and challenges, shallmust take the same oath, and
shallmust have the same functions, powers, facilities, and privileges as the
regular jurors. Each side is entitled to 1 additional peremptory challenge if 1
to 3 alternate jurors are to be impanelledimpaneled and 2 additional
peremptory challenges if 4 to 6 alternate jurors are to be
impaneledimpaneled. The additional peremptory challenges may be used
against an alternate juror only, and the other peremptory challenges allowed
by law shallmust not be used against an alternate juror.

{e}d) Excuse. — The court may for good cause excuse a juror from service
during trial or deliberation.
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2020 COMMITTEE COMMENT ON RULE 47

Rule 47 is largely adapted from the prior West Virginian Rule. Rule 47(a) is
redrafted to be consistent with Trial Court Rule 23.03(a) which provides that the
attorneys conducting the case shall be permitted to ask voir dire questions of the
prospective jury panel members unless the presiding judicial officer finds
justifiable reasons to deny such attorney voir dire. Current Rule 47(a) provides
that the court “may” permit the parties to examine prospective jurors or that the
court may do so itself. The current rule does not require the court to make a
finding of good cause for denying attorneys the right to conduct voir dire
questions.
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RULE 48. RULE 48. Juries; Verdict; Polling.

{a} Juries of lessthan six;-majorityverdiet:

(b}

(a) Fewer Than Six. The parties may stipulate that the jury shall consist of
any number fewer than six erthat .

(b) Verdict. Unless the parties stipulate otherwise, the verdict must be
unanimous and must be returned by a jury of six members.

(c) Polling. After a verdict erafindingefastated-majority-of is returned, but

before the jury is discharged, the court must on a party's request, or may on
its own, poll the jurors shall-betakenasthe verdiet individually. If the poll
reveals a lack of unanimity or lack of assent by the number of jurors that the
parties stipulated to, the court may direct the jury to deliberate further or

finding of thejurymay order a new trial.

2020 COMMITTEE COMMENT ON RULE 48

Rule 48 adopts the style and format of the corresponding federal rule. Rule 48(a)
retains the requirement of six jurors as set forth in W.Va. Code 56-6-11(a) and
does not adopt the larger juries allowed in corresponding federal rule.
Subsections (b) and (c) are new and permit the parties to stipulate to a non-
unanimous verdict and also permit the court to poll the jurors either on its own
or at the request of a party.
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RULE 49. Special verdiets-Verdict; General Verdict and
tnterrogatoriesQuestions.

(a) Special verdiets: -Verdict.

(1) In General. The court may require a jury to return only a special
verdict in the form of a special written finding upernon each issue of fact.

Inthat-eventtheThe court may submitte-thejurydo so by:

(A) submitting written questions susceptible of a categorical or

other brief answer er-may-submit;

(B) submitting written forms of the sewveral special findings
whichthat might properly be made under the pleadings and

evidence; er-it-mayuse-such

(C)  using any ether—method—of submittingthe issues—and
reguiring the writtenfindings-thereon-as-it deems-mestthat the court

considers appropriate.

(2) Instructions. The court shallmust give te the jury—sueh

explanatieninstructions and imstruection—concerning the matter thus
submitted-as-maybeexplanations necessary to enable the jury to make its
findings uperon each submitted issue. Hinso-doingthe-court-omits

X)(3) Issues Not Submitted. A party waives the right to a jury trial on any
issue of fact raised by the pleadings or bythe evidence, each-party-waives
the right-te-atrial by jury-ef the-issue-so-emitted- but not submitted to the
jury unless, before the jury retires, the party demands its submission to
the jury. Aste-an-issue-omitted-witheutsuehlf the party does not demand
submission, the court may make a finding;-er,—ifitfails to-de-se;—it-shall
be-deemed on the issue. If the court makes no finding, it is considered to
have made a finding in—aeeerdconsistent with theits judgment on the
special verdict.

(b) General werdictaccompanied by answerVerdict with Answers to
interrogatories. -Written Questions.

(1) In General. The court may submit to the jury;—tegether—with
appropriate forms for a general verdict, together with written
interrogatories—upenquestions on one or more issues of fact that the

deecision—of whichis neeessaryto—a—verdietjury must decide. The court
shallmust give such-explanationerinstruction-as-maybe the instructions
and explanations necessary to enable the jury beth-te-make answers—te

the—interrogateries—and to render a general verdict and answer the
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questions in writing, and the-eeurt-shallmust direct the jury to do both te
make-written-answers.

(2) Verdict and te-render—ageneral-verdiet. Answers Consistent. When

the general verdict and the answers are harmenieusconsistent, the court
shalldireet—the must approve, for entry ef—theunder Rule 58, an
appropriate judgment wperon the verdict and answers.

() Answers Inconsistent with the Verdict. When the answers are
consistent with each other but one or more is inconsistent with the general
verdict, the court may direet-the:

(A) approve, for entry efunder Rule 58, an appropriate judgment
in—aeceordanee—withaccording to the answers, notwithstanding the

general verdict er-mayretarn;

(B) direct the jury ferto further ecensideration—efconsider its
answers and verdict; or may

(C) order a new trial.

{24) Answers Inconsistent with Each Other and the Verdict. When the
answers are inconsistent with each other and one or more is likewisealso
inconsistent with the general verdict, judgment must not be entered;
instead, the court shall netmust direct the entryeofjudgment but-may
retaran—the jury ferto further eensideration—efconsider its answers and
verdict, or smaymust order a new trial.

2020 COMMITTEE COMMENT ON RULE 49

Rule 49 is changed to be consistent with the corresponding federal rule of civil
procedure.
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RULE 50. Judgment as a matter Matter of law Law in jury trials;-alternative

motionJury Trials; Alternative Motion for new trial; conditional rulingsNew
Trial; Conditional Rulings.

(a) Judgment as a matterMatter of law—Law

(1) Hduringatrialbyjury In General. If a party has been fully heard on

an issue during a jury trial and thereisnethe court finds that a reasonable
jury would not have a legally sufficient evidentiary basis fer-areasenable
jary to find for thatthe party on that issue, the court may determine:

(A) resolve the issue against thatthe party; and may

(A)(B) grant a motion for judgment as a matter of law against
thatthe party with-—respeette on a claim or defense that eannet,
under the controlling law, can be maintained or defeated
withewtonly with a favorable finding on that issue.

(2) MetionsMotion. A motion for judgment as a matter of law may be
made at any time before submissionof the case is submitted to the jury.
Sueh-aThe motion shallmust specify the judgment sought and the law and
the facts en—whichthat entitle the meving party-is—entitledmovant to the
judgment.

(b) Renewal-of motion for judgment after trial; alternative motion for
new-trial.—Renewing the Motion After Trial; Alternative Motion for a New
Trial. If;foranyreasen; the court does not grant a motion for judgment as a
matter of law made attheclose-ofall the-evidenee;under Rule 50(a), the court
is considered to have submitted the action to the jury subject to the court's
later dec1d1ng the legal questions ra1sed by the motlon %&mev&nt—may

t—h&n—l—GNo later than 28 days after the entry of Judgment &Hd—may
alternatively reguest—or if the motion addresses a jury issue not decided by
a verdict, no later than 28 days after the jury was discharged—the movant
may file a rewtrial-erjoinarenewed motion for judgment as a matter of law
and may include an alternative or joint request for a new trial under Rule 59.
In ruling on athe renewed motion, the court may:

2 —
3H1) allow the judgment te-stand,on the verdict, if the jury returned a
verdict;

(4)(2) order a new trial;; or

(5)(3) direct the entry of judgment as a matter of law;er.
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1——orderanew trial;or

(c) Granting the Renewed Motion; Conditional Ruling on a Motion for a
New Trial.

{6)—In General. If the court grants a renewed motion for judgment as a

matter of lawreenditional rulings; new trial metion—

the-eeurtshall, it must also conditionally rule on theany motion for a new

trial;-ifany; by determining whether ita new trial should be granted if the
judgment is thereafterlater vacated or reversed;—and-shall-speeify. The
court must state the grounds for conditionally granting or denying the
motion for thea new trial. I

8H2) Effect of a Conditional Ruling. Conditionally granting the motion for

a new trial is-thus-eenditionallyrgranted;the erder-thereen does not affect
the judgment's finality efthe judgment—In-ecasethe-meotionforanewtrial
has beenconditionally granted-and; if the judgment is reversed enappesal,

the new trial shallmust proceed unless the appellate court hasorders
otherwise ordered-—In—ease. If the motion for a new trial has—beenis
conditionally denied, the appellee en—appeal may assert error in that
denial; and if the judgment is reversed en-appeal;subsequentproceedings
shall-be—in—accordance—with, the oerder—of case must proceed as the
appellate court orders.

{e}(d) TheTime for a Losing Party's New-Trial Motion. Any motion for a
new trial under Rule 59 by a party against whom judgment as a matter of law

hasbeenis rendered mayfile amotionfor anewtrial pursuantte Rule 59-net
must be filed no later than 1028 days after the entry of the judgment.

{d)(e) Same: denial of motionDenying the Motion for judgment
Judgment as a matterMatter of law.—Law; Reversal on Appeal. If the court
denies the motion for judgment as a matter of law is-denied, the prevailing
party whe-prevailed-enthatmetion may, as appellee, assert grounds entitling
thepartyit to a new trial inthe-eventshould the appellate court eenecluades
conclude that the trial court erred in denying the motion ferjudgment.. If the

appellate court reverses the judgment, nethinginthisrule precludes it from

determining that the appellee—is—entitled temay order a new trial, erfrem
direetingdirect the trial court to determine whether a new trial shallshould be
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granted, or direct the entry of judgment.

2020 COMMITTEE COMMENT ON RULE 50

Rule 50 is changed to be consistent with the corresponding federal rule of civil
procedure. The rule changes the time period for the filing of a motion for a new trial
subsequent to the entry of judgment from a 10-day time period to a 28-day time period.
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RULE 51. Instructions to jury; ebjectionsthe Jury; Objections; Preserving a
Claim of Error.

(a) Either-before Requests.

(1)  Before or at the Close of the Evidence. At the close of the evidence; or
at any earlier reasonable time that the court orders, a party may file and
furnish to every other party written requests that-the-ecourtinstraetfor the

jury eﬂ—t—he—Law—&s—se{—feFt-h—m—t—he—Feq&es{—s—&Hd instructions it wants the
court shallto give.

(2) After the Close of the Evidence. After the close of the evidence, a party
may:

(A) file requests for instructions on issues that could not
reasonably have been anticipated bv an earlier time that the court
set for requests; and

(B) with the court's permission, file untimely requests for
instructions on any issue.

(b) Instructions. The court:

(1) must inform eeunselthe parties of its proposed instructions and
proposed action upernon the requests before instructing the jury and

before ft—}&s{—met—s—t—he ﬁnal jury. qlhe—eea%t—shaﬂ—}ns%&et—kheﬂw%befew

(2) must give the parties an opportunity to object thereto—hasbeen
accorded—to—the parties—The—eourton the record and out of the jury's
hearing before the instructions and arguments are delivered; and may
show the written instructions to the jury and permit the jury to take the
written instructions to the jury room-—Ne; and

(3) may instruct the jury at any time before the jury is discharged.

(c) Objections.

(1) How to Make. A party who objects to an instruction or the failure to
give an instruction must do so on the record, stating distinctly the matter
objected to and the grounds for the objection.

(2) When to Make. An objection is timely if:
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(A) a party objects at the opportunity provided under Rule

S51(b)(2); or

(B) a party was not informed of an instruction or action on a
request before that opportunity to object, and the party objects
promptly after learning that the instruction or request will be, or has
been, given or refused.

(d) Assigning Error; Plain Error.

(1) Assigning Error. A party may assign as error thegiving:

(A) an error in an instruction actually given, if that party properly
objected; or therefusal

(B) a failure to give an instruction—, if that party properly

requested it and—unless the party—objects—thereto—before—the
e | , . Listinetly. .
ef—t—h%p&Pt—yLs—ebjeet—}eﬁ—b&t—t—h%court rejected the request in a

definitive ruling on the record—also properly objected.

(1)(2) Plain Error. A court er-any-appelateecourt; may,—in-the-interest-of

jastice;,neticemay consider a plain error in the givingerrefusalto-givean
ms{—met—}eﬂ—whet—her—er—ne{—}t 1nstruct10ns that has beeﬂ—made—t—he—saﬂ-bjeet

not been
preserved as required by Rule 51(d)(1) if the error affects substantial

rights.

2020 COMMITTEE COMMENT ON RULE 51

Rule 51 is changed to be consistent with the corresponding federal rule of civil
procedure.
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RULE 52. —-Findings and Conclusions by the Court; Judgment on Partial
Findings.

(a) Effeet—Findings and Conclusions.

(1) In ellactionsGeneral. In an action tried wpenon the facts without a jury
or with an advisory jury, the court shallmust find the facts specially and
state separately—its conclusions of law thereen,—and judgment
shallseparately. The findings and conclusions may be stated on the record
after the close of the evidence or may appear in an opinion or a
memorandum of decision filed by the court. Judgment must be entered
pursuanttoeunder Rule 58:;and-in.

(2) For an Interlocutory Injunction. In granting or refusing preliminary
injaaetionsan interlocutory injunction, the court shallmust similarly set
forthstate the findings effaet-and conclusions eflaw—which-constitute the

grounds-ofthat support its action. Reguests

(3) For a Motion. The court must state findings and conclusions when
granting motion under Rule 12, 23(c)(1), or 56.

(4) Effect of a Commissioner’s Findings. A Commissioner’s findings, to the
extent adopted by the court, must be considered the court’s findings.

(5) Ouestioning the Evidentiary Support. A party may later question the
sufficiency of the evidence supporting the findings, whether or not the
party requested findings, objected to them, moved to amend them, or

moved for partial findings-are-net-necessaryforpurpeses-ofreview.

{O)(6) Setting Aside the Findings. Findings of fact, whether based on oral
or deeumentaryother evidence, shallmust not be set aside unless clearly
erroneous, and the reviewing court must give due regard shall-begiven to

the_trial court's opportumty ef—t—he—t—mal—eem*—t—to Judge the witnesses'

(b) Amendment— UponAmended or Additional Findings. On a party's
motion filed retno later than 028 days after the entry of judgment, the court

may amend its findings—or make additional findings—and may amend the

184



judgment accordingly. The motion maybe-made-withaccompany a motion for
a new tr1a1 p&PS&&H{—teunder Rule 59. —\&Lheﬁ—ﬁnéfﬂgs—ef—f&et—&lce—made—m

(c) Judgment on partial findings.—Partial Findings. [f-duringatrial witheut

ajary a party has been fully heard on an issue during a nonjury trial and the
court finds against the party on that issue, the court may enter judgment as
a-matteroflaw-against thatthe party with-respeetteon a claim or defense that
eannet, under the controlling law, can be maintained or defeated witheutonly
with a favorable finding on that issue;erthe. The court may, however, decline
to render any judgment until the close of all-the evidence. SuehaA judgment
shallon partial findings must be supported by findings of fact and conclusions

of law as required by subdivision{a)-ofthis-rale—Rule 52(a).

2020 COMMITTEE COMMENT ON RULE 52

Rule 52 is changed to be largely consistent with the corresponding federal rule
of civil procedure. Paragraph (a)(3) differs from the corresponding federal rule
and reflects current West Virginia law regarding Rules 12, 23(c)(1) and 56.
Paragraph (b) has been changed from the current rule, which requires a motion
to be filed not later than 10 days after entry of judgment by the court, to 28 days.
Additionally, the rule uses the term commissioner instead of “Masters” in
paragraph (a)(4) to be consistent with West Virginia practice and other rules.
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RULE 53. Commissioners.

Commissioners may be appointed by the court, pursuant to West Virginia

statute, applicable Rules of Civil Procedure or Trial Court Rules.

2020 COMMITTEE COMMENT ON RULE 53

Rule 53 has been changed to be more easily understood and to continue the
long-standing use of “Commissioner” by trial courts in West Virginia instead of
“Masters” as used in the corresponding federal rule of civil procedure.

Note to the Court: The Committee is informed that commissioners are used
frequently by some circuit court judges to resolve discovery disputes. The
Committee questions whether the practice is authorized under West Virginia law.
The Committee is also informed that this practice results in the litigants
incurring substantial additional expenses to resolve discovery disputes.
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Rule 53.1 — Discovery Commissioners.

(a)Appointment; Objections. In complex cases or for other good cause, a court
may upon motion or on its own appoint one or more discovery commissioners
to serve at the pleasure of the court. A party may file objections to an order
regarding the appointment, compensation, or powers of a discovery
commissioner within 14 days of entry of such an order.

(b)Compensation. The compensation of a discovery commissioner may be
assessed to the parties.

(c)Powers.
(1) A discovery commissioner may administer oaths and affirmations.
(2) As directed by the court or as otherwise authorized by law, a

discovery commissioner may:

(A) preside at discovery resolution conferences;
(B) preside over discovery motions;
(C) preside at any other proceeding or conference in furtherance

of the discovery commissioner’s duties;

(D) regulate all proceedings before the discovery commissioner;
and

(E) take anvy other action necessary or proper for the efficient
performance of the discovery commissioner’s duties.

(d)Report and Recommendation; Objections.

(1) Report and Recommendation. After a discovery motion or other
contested matter is submitted to a discovery commissioner, the discovery
commissioner must prepare a written report containing recommendations
for a resolution of each unresolved dispute. The discovery commissioner
may direct counsel to prepare the report. The discovery commissioner
must file the report with the court and serve a copy of it on each party.
The parties and the court are not bound by the report of the discovery
commissioner but, instead, the court retains responsibility for the final
determination.

(2) Objections. Any party aggrieved by the report must file and serve
objections within 7 days of service. If objections are filed, any other party
may file and serve a response, including objections, within 5 days after
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being served with the objections. Any other party may file and serve a
reply within 5 days after being served with objections.

(A) Objections not timely raised are waived.

(B) Discovery as to the matters in dispute may not proceed until
the court’s adoption of the order or resolution of objections.

(e)Review. Upon receipt of a discovery commissioner’s report and any objections
or replies, or when the period to serve objections or replies has elapsed, the
court must:

(A) adopt or reverse, in full or in part, or otherwise modify the discovery
commissioner’s report by written order, with or without a hearing;

(B) set the matter for hearing if requested by a party or on the court’s
own initiative; or,

(C) remand the matter to the discovery commissioner with instructions
for reconsideration or other further action.

ADVISORY COMMITTEE NOTES 2020 AMENDMENT.

This is a new rule intended to regulate the appointment, compensation, and
authority of discovery commissioners. A discovery commissioner is a type of
special master, also referred to interchangeably as a master or special
commissioner, who serves as an adjunct to the court. Any party may object to
the appointment, compensation, or authority of a discovery commissioner.

The rule makes clear that the use of a discovery commissioner should be
reserved for complex matters.

Discovery commissioners may hear and recommend resolution of discovery
disputes, but that only the court can enter final determinations that are binding
on the parties. The court reviews a discovery commissioner’s report and
recommendation de novo. However, an objecting party may not raise new
objections before the court that could have been raised before the discovery
commissioner but were not.

Hearings are not required.

Discovery commissioners are subject to the Code of Judicial Conduct. See State
ex rel. Mantz v. Zakaib, 216 W.Va. 609, 609 S.E.2d 870 (2004).

The rule is not intended to deprive courts of any preexisting authority to appoint
commissioners for other purposes as provided by law.
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The rule is taken in substantial part from Nevada Rule of Civil Procedure 16.3.
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VII. Judgment

RuleRULE 54. Judgments; eostsCosts.

(a) Definition; form-—Form. “Judgment” as used in these rules includes a
decree and any order from which an appeal lies. A judgment shallmust not

containareeitalinclude recitals of pleadings, thea commissioner’s report-efa
commissioner, or thea record of prior proceedings.

(b) Judgment upen multiple eclaimson Multiple Claims or invelving
multiple parties——Involving Multiple Parties. When an action presents

more than one claim for relief-is-presented-inan-action,—whether as a claim,
counterclaim, eress—elaimcrossclaim, or third-party claim;—or when multiple
parties are involved, the court may direct the-entry of a final judgment as to
one or more, but fewer than all-efthe, claims or parties only upen-an-express
determinationif the court expressly determines that there is no just reason
for delay and upon an express direction for the entry of judgment. In the
absence-of such-determinationand-direetion._Otherwise, any order or other
form—eof decision, however designated, whicehthat adjudicates fewer than all
the claims or the rights and liabilities of fewer than all the parties-shall-net
terminate, including in a multiparty case the dismissal of all of the claims
against fewer than all of the parties, does not end the action as to any of the
claims or partics, and the order or other form of decision is subject to revision
and may be revised at any time before the entry of a judgment adjudicating
all the claims and all the parties' rights and liabilities-efall-the-parties.

(c) Demand for judgment.—Judgment; Relief to Be Granted. A judgment
by-default shalljudgment must not be-differentdiffer in kind from, or exceed

in amount—t—h&t—p%ayed—fer— what is demanded 1n the dem&nd—feﬁﬁdgiﬁeﬁt—

pleadmgs Everv other ﬁnal Judgment sh&l—lmust grant the rehef to Wthh
theeach party-in—whesefaver-itisrendered-is entitled, even if the party has
not demanded suehthat relief in the-partysits pleadings.

{d)}-Cost;-Attorney’s Fees-
(d) Costs—other—than—attorney’s—fees.. Except when express provision

therefortherefore is made either in a statute of this State or in these rules,
costs shallmust be allowed as of course to the prevailing party unless the
court otherwise directs; but costs against the State, its officers, and agencies
shallmust be imposed only to the extent permitted by law. The clerk shallmust
tax the costs within 1014 days after judgment is entered, and shallmust send
a copy of the bill of costs to each party affected thereby. On motion by any
party served within 614 days after receipt of the bill of costs, the action of
the clerk may be reviewed by the court.
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COMMITTEE COMMENT ON RULE 54

This rule is changed to be consistent with the corresponding federal rule of civil
procedure. New language related to multi party cases in subsection (b) conforms
the West Virginia rule to practice under the corresponding federal rule. This
overrules Durm v. Heck’s, 401 S.E.2d 908 (1991) (“With the enactment of Rule
54(b), an order may be final prior to the ending of the entire litigation on its
merits if the order resolves the litigation as to a claim or a party.”)

A corresponding change is made to Rule 72.

The proposed changes include a change from a ten to a fourteen day time frame
in 54(d) regarding the taxing of costs.
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RuleRULE 55. Default.

(a) Entry-—Entering a Default. When a party against whom a judgment for
affirmative relief is sought has failed to plead or otherwise defend-as-previded

by-these-rules, and that faetfailure is madeto—appearshown by affidavit or
otherwise, the clerk shallmust enter the party's default.

(b) Entering a Default Judgment.—Judgment by Default May be Entered-as
Follows:

(1) By the Clerk. Whenlf the plaintiff's claim against-a—defendant is for a
sum certain or for a sum whiehthat can byecoemputation be made certain
by computation, the eeurt—upenclerk—on the plaintiff's request—efthe
plaintiffandapen-, with an affidavit efshowing the amount due-shall-direet
the-entryof—must enter judgment by-the-elerk-for that amount and costs
against thea defendant;ifthe defendant who has been defaulted for failuare
to-appear-andisnot aninfant;appearing and who is neither a minor nor
an incompetent person;-erecoenviet.

(2) By the Court. _In all other cases, the party entitledto-ajudgment by
default—shallmust apply to the court therefer;—butne—for a default

judgment. A default judgment by-defaultshall- may be entered against an
infant,a minor or incompetent person,—er—ecoenviet—unless— only if
represented in—the—aetion by a general guardian, guardian—adlitem;
committee,conservator, earatoer;-or other representativelike fiduciary who
has appeared-therein. If the party against whom a default judgment by
default—is sought has appeared in—the—aetion;—thepersonally or by a
representative, that party {or-ifappearing by its representative;the-party's
representative}-shall must be served with written notice of the application
for—judgment—at least 37 days prier—tebefore the hearing—en——sueh
application—1,-in-orderto-enablethe. The court may conduct hearings or

make referrals—preserving any right to a jury trial—when, to enter or

effectuate judgment-erte-earry, it inte-effeetitisnecessaryto-takeneeds

to:

(A) conduct an aeeeunt-erte-accounting;

(B) determine the amount of damages-erte-;

(C) establish the truth of any avermentallegation by evidence-er-te
make an investigation of; or

{2}(D) investigate any other matter;—theecourt-mayeconduet-suech
1 . 1 by ok it d .

(c) Setting aside-default— For good-cause shown-the-Aside a Default or a
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Default Judgment. The court may set aside an entry of default for good

cause, and;-ifajudement by default has beenentered,—it may likewise-set it
aside inaeecordance-witha final default judgment under Rule 60(b).

(d)te} Entry of jadgmentJudgment. The provisions of Rule 58 apply to default
judgments.

COMMITTEE COMMENT ON RULE 55

This rule is changed to be consistent with the corresponding federal rule of civil
procedure.
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RULE 56. Summary judgmentJudgment.

(a) For—eclaimant-—Motion for Summary Judgment or Partial Summary

Judgment A party seekmg—te—Peeex%elLHpen—a—eL&}m—ee&HteFeL&}m—e%emss—

for summary judgment by the adverse party, move with or without supporting
affidavits fora-for summary judgment, identifying each claim or defense—or
the part of each claim or defense—on which summary judgment in-the partys

must grant summary judgment if the movant shows that there is no genuine
issue as to any material fact and that-the meviagpartymovant is entitled to

a Judgment as a matter of law. A—sa—mm&aa—ud—gme&t—n%teﬂee&teﬁum

(b) Time to File a Motion. Unless a different time is set by court order, a
party may file a motion for summary judgment at any time until 30 days after
the close of all discovery.

conduected-acecordinglyProcedures.

(1) Supporting Factual Positions. A party asserting that a material fact
cannot be or is genuinely in issue must support the assertion by:
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(A) citing to particular parts of materials in the record, including
depositions, documents, electronically stored information, affidavits
or declarations, stipulations (including those made for purposes of
the motion only), admissions, interrogatory answers, or other
materials; or

(B) showing that the materials cited do not establish the absence or
presence of a genuine issue, or that an adverse party cannot
produce admissible evidence to support the fact.

(2) Objection That a Fact Is Not Supported by Admissible Evidence. A party

may object-

i ion that the partymaterial cited to support or dispute a
fact cannot fer—reasensbe presented in a form that would be admissible in
evidence.

(3) Materials Not Cited. The court need consider only the cited materials,
but it mav consider other materials in the record.

(4) Affidavits or Declarations. An affidavit or declaration used to support or
oppose a motion must be made on personal knowledge, set out facts that
would be admissible in evidence, and show that the affiant or declarant is
competent to testify on the matters stated-present.

(d) When Facts Are Unavailable to the Nonmovant. If a nonmovant shows
by affidavit or declaration that, for specified reasons, it cannot present facts
essential to justify thepartysits opposition, the court may—refuse—the




(1) defer considering the motion or maymakesuechother orderas—is
jastdeny it;

{g)-Affidavits made—in bad faith.— Should-it appear(2) allow time to

obtain affidavits or declarations or to take discovery; or

(3) issue any other appropriate order.

(e) the-satisfactionFailing to Properly Support or Address a Fact. If a party
fails to properly support an assertion of fact or fails to properly address
another party's assertion of fact as required by Rule 56(c), the court at-any

Hime-may:

(1) give an opportunity to properly support or address the fact;

(2) consider the fact undisputed for purposes of the motion;

(3) erant summary judgment if the motion and supporting materials—
including the facts considered undisputed—show that the movant is
entitled to it; or

(4) issue any other appropriate order.

(f) ef the affidavits presented pursuantto-Judgment Independent of the

Motion. After giving notice and a reasonable time to respond, the court may:

(1) erant summary judgment for a nonmovant;

(2) grant the motion on grounds not raised by a party; or

(3) consider summary judgment on its own after identifying for the parties
material facts that mayv not be genuinely in dispute.

(g) Failing to Grant All the Requested Relief. If the court does not grant all
the relief requested by the motion, it may enter an order stating any material
fact—including an item of damages or other relief—that is not genuinely in
issue and treating the fact as established in the case.

(h) Affidavit or Declaration Submitted in Bad Faith. If satisfied that an
affidavit or declaration under this rule are-presentedis submitted in bad faith
or solely for the-purpese-ef-delay, the court shall-ferthwith—after notice and
a reasonable time to respond—may order the submitting party empleying
them to pay te-the other party-the-ameunt-ef the reasonable expenses which

e Gl " i L ; . ineludi
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reasenable—, including attorney's fees, and—anyit incurred as a result. An

offending party or attorney may also be adjudgedguiltefheld in contempt-
or subjected to other appropriate sanctions.

COMMITTEE COMMENT ON RULE 56

This rule is changed to be consistent with the corresponding federal rule of civil
procedure. The Rule adopts Rule 56(f) which is consistent with West Virginia
case law. See, Syll. Pt. 3, State ex rel Nat. Fire Ins. v. Hummel, 850 S.E.2d 680
(W.Va. 2020)("As a general rule, a trial court may not grant summary judgment
sua sponte on grounds not requested by the moving party. An exception to this
general rule exists when a trial court provides the adverse party reasonable
notice and an opportunity to address the grounds for which the court is sua
sponte considering granting summary judgment."); Gavitt v. Swiger, 248 S.E.2d
849 (1978)(Trial court may not grant summary judgment on grounds not
requested by the moving party).
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[No recommended changes to Rules 57 and 58.]
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RULE 59, New trials; amendment of judgments. RULE 59. New Trials;

Amendment of Judgments.

(a) -In General.

(1) Grounds—A—for New Trial. The court may, on motion, grant a new

trial may-begrantedto-on all or anyefthe parties-and-enallerpartsome
of the issues HHnanactioninwhich-there hasbeena—and to any party—

as follows:

(A) after a jury trial-byjuary, for any efthereasensreason for which
a new trial has heretofore been granted in an action at law; or

(B) after a nonjury trial, for any reason for which new-trials-havea

rehearing has heretofore been granted in actionsatlawrandinan
. e wit] oy 6 e 4] ; hicl

rehearings-have heretofore beengranted-in-suitsa suit in equity-—On

a in federal court.

{al(2) Further Action After a Nonjury Trial. After a nonjury trial, the court

may, on motion for a new trial-inan-aectiontried-witheutajury,the-court

may, open the judgment if one has been entered, take additional
testimony, amend findings of fact and conclusions of law_or make new

findings-and-econelusiensones, and direct the entry of a new judgment.

{b}(h) Time to File a Motion for metien-—Anya New Trial. A motion for
a new trial shallmust be filed aetno later than 1028 days after the entry of
the judgment.

{e)i) -Time for serving affidavits.to Serve Affidavits. When a motion
for a new trial is based upenon affidavits, they shallmust be filed with the

motion. The opposing party has 1614 days after servieebeing served to file

opposing affidavits;-but-thatperiod-may be-extendedforup-to20-days,either
by-the-court-for good-cause-or by-the parties writtenstipalation.. The court

may permit reply affidavits.

0] On-—court's-initiative; notice; specifying grounds.New Trial on

the Court's Initiative or for Reasons Not in the Motion. No later than 1028
days after the entry of judgment, the court, on its own, may order a new trial
for any reason that would justify granting one on a party's motion. After giving
the parties notice and an opportunity to be heard, the court may grant a
timely motion for a new trial for a reason not stated in the motion. When
4 ol . D ; w
metienln either event, the court shallmust specify the greundsreasons in its
order.
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{elk) -Motion to alterAlter or amendAmend a judgment:
AnyJudgment. A motion to alter or amend thea judgment shallmust be filed
netno later than 1028 days after the entry of the judgment.

(f) Abrogated.

COMMITTEE COMMENT ON RULE 59

This rule is changed to be consistent with the corresponding federal rule of civil
procedure.

Substantively, the time period for the filing of a motion for a new trial or to amend
or alter the judgment is expanded from 10 days to 28 days in accord with
changes made in 2009 to the corresponding federal rule.

Proposed Rule 59 (c) also changes the time period for filing opposing affidavits.
Previously, the time period was 10 days which could be extended to 20 days for
good cause or by stipulation. The underlying 10-day period was extended to 14
days in accord with the federal rule.

Subdivision (f) of the current West Virginia Rule is abrogated. Under subdivision
(f), a party was required after a jury trial to file a Motion for New Trial or waive
all trial-related issues for appeal. See, Martin v. Lovelace, No. 19-0745 (W.Va.
May 28, 2021)(quoting Miller v. Triplett, 203 W. Va. 351, 507 S.E.2d 714
(1998)(“[I]f a party fails to make a timely motion for a new trial, Rule 59(f) . . .
bars consideration on appeal of alleged errors which occurred during the trial
which a party might have assigned as grounds in support of a motion for a new
trial.”)). This only applied to jury trials. This change makes the West Virginia
rule consistent with the federal rule. The Committee believes that it is more
efficient to allow a party to seek appellate review immediately after judgment is
rendered, if it so chooses.

200



RULE 60. Relief from judgmentJudgment or erderOrder.

H(a) -Corrections Based on Clerical mistakes.— Clerical mistakes—in
judgments, orders or other parts of the record and errors thereinMistakes;

Overs1ghts and Om1ss1ons The court may correct a clerical mistake or a

ﬁot—}e%}f—&n%&s—t—hewhenever one is found ina 1udgment order or other part

of the record. The court erders—Duringthe pendenecyof an—appeal,such
mistalkes-may bedo so eoerrected-before-the-appealis-on motion or on its own,

with or without notice. But after an appeal has been docketed in the appellate
court; and thereafterwhile the appesalit is pending, such a mistake may be se
corrected only with leave-efthe appellate esurtcourt's leave.

(b) Mistakes;-inadvertence;excusable negleet; unaveidable cause;newly
discovered —evidence; fraud, ete.——Grounds for Relief from a Final

Judgment, Order, or Proceeding. On motion and upen—suechjust terms-as
arejust, the court may relieve a party or a-party-sits legal representative from
a final judgment, order, or proceeding for the following reasons: - Mistake

(1) mistake, inadvertence, surprise, unavoidable cause, or excusable

neglect;-erunaveidable-cause {2}

(2) newly discovered evidence which—by—duethat, with reasonable
diligence, could not have been discovered in time to move for a new trial
under Rule 59(b);+3}

(3) fraud (whether heretofore-deneminatedpreviously called intrinsic or
extrinsic), misrepresentation, or ether—misconduct efby an
adverseopposing party;{4}

(4) the judgment is void;+5}

(5) the judgment has been satisfied, released, or discharged;-eraprior
jadgmentupen—whieh; it is based on an earlier judgment that has been

reversed or etherwise-vacated;; or applying it prospectively is no longer

cquitable that the judgment should have prospective application; or (6} 5

or

(6) any other reason justifiringthat justifies relieffrom-the-eperation.
(c) Timing and Effect of the judgment—TheMotion.

(1) Timing. A motion shallunder Rule 60(b) must be made within a
reasonable time;—and for reasons (1), (2), and (3) retno more than enea
year after the entry of the judgment; or order; or the date of the proceeding
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was-entered-or-taken—A.

(2) Effect on Finality. The motion under—this—subdivisien—{b}-does not
affect the judgment's finality efajudgment-or suspend its operation.

(d) Other Powers to Grant Relief. This rule does not limit thea court's power
ofa—eourtto-:

(1) entertain an independent action to relieve a party from a judgment,
order, or proceeding;erte-;

(2) grant statuteryrelief inthe sameaetionto a defendant who was not
served-with-a—summens-in-thatpersonally notified of the action;; or-te

(3) set aside a judgment for fraud uperon the court.

{e)e) Bills and Writs eof —ceram nebis;—ecoram—veobis;—petitions—or
rehearing;Abolished. The following are abolished: bills of review-and, bills in

the nature of a—bﬂ-lbllls of review, &Pe—a-behshed—and t—he—pizeeedﬂize—feic

m—les—er—bgyuaﬁ—méepenée&t—aet—}enwnts of coram I’IObIS coram vob1s and

audita querela.

COMMITTEE COMMENT ON RULE 60

This rule is changed to be consistent with the corresponding federal rule of civil
procedure. “Unavoidable cause” is retained as a ground for relief from the former
rule. The term is not in the federal rule.

202



RULE 61. Harmless errorError.

NeUnless justice requires otherwise, no error in either—the
admissionadmitting or the-exelasien-ofexcluding evidence-and-ne-errer—or
defeetin-any rulinger-orderorinanything done-oromitted-other error by the
court or byany-efthe parties-a party—is ground for granting a new trial er,
for setting aside a verdict, or for vacating, modifying, or otherwise disturbing
a judgment or order;-unless-refusal-to-take suchaction-appears-to-the court
inconsistent—with—substantial justice—The ecourtat. At every stage of the
proceeding, the court must disregard anyerror-or-defect-inthe proceeding
whiech-deesall errors and defects that do not affect theany party's substantial

rights-ef the parties.

COMMITTEE COMMENT ON RULE 61

This rule is changed to be consistent with the corresponding federal rule of civil
procedure.
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RULE 62. Stay of proceedingsProceedings to enforceEnforce a
JjudgmentJudgment.

(a) Automatic stay;-exceptions.—Stay. Except as stated herein,ne-writ-efin
this rule, execution shall-issae—wuapernon a judgment rershall-ether-and
proceedings be-takenfor-its-enforcementuntil the expirationof 10to enforce
it are stayed for 30 days after its entry, unless the court orders otherwise
ordered,

(b).S by & : | ) P he di " ‘ .
fer—Bond or Other Secunty At any t1me after ]udgment &s—a—m&t—ter—ef—l—aw

benefit of the judgment tothe partyin—whese faver—it-is entered- Unless
etherwise—ordered, a party may obtain a stay by the—eeurt, neitheran

interloeutery-oerderproviding a bond or other security. The stay takes effect
when the court approves the bond or other security and remains in any-aetiern

ner—a—final judgment awarding an injunectionshall be stayed afterits
entry-effect for the time specified in the bond or other security.

(c) to (g) Reserved

te}

(h) Discretionary stay. In its discretion and on such conditions for the
security of the adverse party as are proper, the court may stay the execution
of or any proceedings to enforce a judgment pending the disposition of a
motion to alter or amend a judgment made pursuant to Rule 59(e), or of a
motion for relief from a judgment or order made pursuant to Rule 60, or of a
motion for amendment to the findings or for additional findings made
pursuant to Rule 52(b).

{d)-to{g}-{Reserved}]

{h)(i) Stay ef judgment-as to—multiple claimswith Multiple Claims or
multiple parties.— When aParties. A court has—erderedmay stay the
enforcement of a final judgment entered under the-conditionsstated-in-Rule
54(b), the court may stay enforcement of that judgment ) until the entering of
a-subseguentit enters a later judgment or judgments, and may prescribe saeh
conditions-as-areterms necessary to secure the benefit thereefte-of the stayed
judgment for the party in whose favor thejadgmentisit was entered.

{i}(j) _Stay of judgment pending application for appeal.—Judgment

Pending Application for Appeal. On motion and on such conditions for the
security of the adverseopposing party as are proper, the court may stay the
issuance of execution upon a judgment and any other proceedings for its
enforcement for such reasonable time, to be specified by the court in the stay
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order, as will enable the moving party to present te—an appellate—eourta
petitionfor-appeal-from-the judgment.
COMMITTEE COMMENT ON RULE 62

This rule is changed to be largely consistent with the corresponding federal rule
of civil procedure.

Substantively, the timeframe set forth in Rule 62(a) regarding execution or
enforcement of a judgment has been expanded from 10 days to 30 days,
consistent with the corresponding federal rule.

Subsection (i) is retained from the current rule.

Language in Rule 62(b) is consistent with the current federal rule extension of
the automatic stay obviates the need for the discretionary stay.

The federal rule includes 62.1 regarding “indicative ruling.” The Committee does
not recommend the adoption of an indicative ruling procedure.
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RULE 63. Disabilit £ o iveel ot rial.
RULE 63. Judge’s Inability to Proceed.

If Disability-of-a judge after-trialconducting.

Hatany timeafter a trial er-hearing has-beencommeneed-thejudgeor trial is
unable to proceed, any other judge may proceed with—the—matter—upon
certifying familiarity with the record and determining that the proceedings-in
the-case may be completed without prejudice to the parties. In a hearing or
trial-witheut-a jurynonjury trial, the successor judge shallmust, at thea
party's request-efaparty, recall any witness whose testimony is material and
disputed and who is available to testify again without undue burden. The
successor judge may also recall any other witness.

COMMITTEE COMMENT ON RULE 63

This rule is changed to be consistent with the corresponding federal rule of civil
procedure.
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VIII. Provisional and Final Remedies and Special Proceedings

RULE 64. Seizure of personPerson or prepertyProperty.

(a) Remedies — In General. At the commencement of and during the course
of an action, all remedies providing for seizure of person or property for the
purpose of securing satisfaction of the judgment ultimately to be entered in
the action are available under the circumstances and in the manner provided
by the law of the State existing at the time the remedy is sought.

(b) Specific Kinds of Remedies and Qualification Thereto. The remedies
available under this rule include the following, subject to the felewing
qualifications+{}-An stated:

. an order for the seizure of specific personal property in an action to
recover possession of such property shallmust be executed forthwith and
a return made thereon within 2021 days after issuance of the order; {2}

. an order of civil arrest or attachment shallmust be executed
forthwith and a return made thereon within 30 days after issuance of the
order; and—+{3}

. a garnishee shallmust serve an answer within 90 days after service
of the order of attachment, unless the answer is waived. The remedies thus
available include arrest, attachment, garnishment, order of seizure of
specific personal property, sequestration, and other corresponding or
equivalent remedies, however designated and regardless of whether the
remedy is ancillary to an action or must be obtained by an independent
action.

COMMITTEE COMMENT ON RULE 64
Changes to the format of the rule make it substantially consistent with the
corresponding federal rule but Rule 64(b) retains substantial elements of the

current West Virginia rule.

The time for execution and return of a seizure order is changed from 20-21 days.

207



RULE 65. Injunctions and Restraining Orders.

{d)a) -Preliminary injunetien.—Injunction.

(1) Notice. — No prcliminary injunction shall be issued without neotice to
the-adverse-party-

H}—Ceonselidation-of-hearing with-trial en—merits.— Before-or-after the
eeiﬁmcneﬂeemeﬂ{—ef—t—he—he&Hﬂg—ef—&H—&pisheectr}eﬁ—feiL The court may issue

ha%l%te—t—r—}al—bwa-ﬁt oan on notlce to the adverse partv.

-(2) Consolidating the Hearing with the Trial on the Merits. Before or after
beginning the hearing on a motion for a preliminary injunction, the court
may advance the trial on the merits and consolidate it with the hearing.
Even when consolidation is not ordered, evidence that is received on the
motion and that would be admissible at trial becomes part of the trial
record and need not be repeated at trial. But the court must preserve any
party's right to a jury trial.

(b) Temporary restraining order; notice; hearing;duration.—ARestraining
Order.

(1) Issuing Without Notice. The court may issue a temporary restraining
order may-begranted-without written or oral notice to the adverse party

or thatpartysits attorney only if{Hit-elearlyappearsfrom:
(A) specific facts shewn—byin an affidavit or by—thea verified

complaint clearly show that immediate and irreparable injury, loss,
or damage will result to the applicantmovant before the adverse

party er-thatpartys-atterney-can be heard in opposition;; and—+{2

(B) the applicant'smovant's attorney certifies to-the-eeurtin writing

theany efforts;if-any,—which-have been made to give thenotice and
the reasons supperting-theelaimthat netice-why it should not be

required.

(2) Contents; Expiration. Every temporary restraining order grantedissued
without notice shall be-indorsedwithmust state the date and hour ef
issuance;—shall-be filed forthwithin the clerk's officeand enteredof
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reeord;—shall- defineit was issued; describe the injury and state why it is
irreparable; state why the order was issued without notice; and whythe
i — ce: I chall e by i e
suehbe promptly filed in the clerk's office and entered in the record. The
order expires at the time after entry;—not to exceed 1614 days;as—that
the court fixessets, unless within—thebefore that time se—fixed—-the
erdercourt, for good cause-shewn;is-extended, extends it for a like period
or unless-the adverse party against-whem-theorderis-direeted-consents
thatitmay beextendedfora-to a longer periedextension. The reasons for
thean extension shallmust be entered efin the record. In-ecase-atemporary

.

(3) Expediting the Preliminary-Injunction Hearing. If the order is
grantedissued without notice, the motion for a preliminary injunction
shallmust be set dewn-for hearing at the earliest possible time-and-takes,
taking precedence efover all other matters except hearings on older
matters of the same character;and-when. At the motioncomes—onfor

hearing, the party who obtained the temperary—restraining—order

shallmust proceed with the applicationfor—a preliminary—injanetion
and;motion; if the party does not-de-se, the court shallmust dissolve the

tempeorary-restraining-order.

{e} (4) Motion to Dissolve. On 2 days‘days’ notice to the party who
obtained the temperaryrestraining-order without notice—or on-sueh
shorter notice te—thatpartyasset by the court—maypreseribe,—the
adverse party may appear and move its—disselationto dissolve or
medifieationand-inthat-eventmodify the order. The court shall-preceed
temust then hear and determine—sueh—decide the motion as

expeditiouslypromptly as the-ends-efjustice reguirerequires.

) -(c) Security.—Ne-restraining erderor- The court may issue a preliminary
injunction shall-issue-execeptupenor a temporary restraining order only if

the giving—efmovant gives security by—the—applicant—in sueh—sum—asan
amount that the court inits-diseretion-deemsconsiders proper;-for to pay the

paymentofsueh costs and damages as-maybeineurred-ersufferedsustained
by any party whe-is found to have been wrongfully enjoined or restrained.

No such security shallmay be required of the United States, the State of West
Virginia and its political subdivisions or of an officer or agency thereof.

-Form(d) Contents and scope-of-injunctionor restraining erder-—Scope

of Every Injunction and Restraining Order.

(1) Contents. Every order granting an injunction and every restraining
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order shall-setforthmust:

(A) state the reasons ferwhy it issued;

(B) state its-issuanece;shall-be-speeifie-in-terms;shall specifically;

and

(C) describe in reasonable detail,—and not by refereneereferring to
the complaint or other document;—the act or acts seughtto-be

restrained;-and-is-binding or required.

(2) Persons Bound. The order binds only upesrthe following who receive
actual notice of it by personal service or otherwise:

(A) the parties-te;

(B) the aetion;—theirparties’ officers, agents, servants, employees,
and attorneys;; and-apen-these

{glC) other persons who are in active concert or participation with

them-whe-receive-actual notice-of the-order by personal-serviceor
otherwise-anyone described in Rule 65(d)(2)(A) or (B).

COMMITTEE COMMENT

The rule is changed to be consistent with the corresponding federal rule except
subsections (e) and (f) which are not applicable. Subsection (c) retains the
language from the current rule excepting the United States, the State of West
Virginia and its political subdivisions or of an officer or agency thereof from the
requirement to give security.
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RULE 65.1. Security: proceedings against sureties.

Whenever these rules require or permit the giving of security by a party, and
security is given in the form of a bond or stipulation or other undertaking
with one or more sureties, each surety submits to the jurisdiction of the court
and irrevocably appoints the clerk of the court as the surety's agent upon
whom any papers affecting the surety's liability on the bond or undertaking
may be served. The surety's liability may be enforced on motion without the
necessity of an independent action. The motion and such notice of the motion
as the court prescribes may be served on the clerk of the court, who shall
forthwith-mailmust promptly send copies to the sureties if their addresses are
known.

COMMITTEE COMMENT ONRULE 65.1

The Rule retains language from the current rule except the word “shall” is
changed to “must” for consistency with other rules and the federal rules, and the
clerk is directed to promptly send notice rather than mail notice.
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RULE 66. Receivers.

An action wherein a receiver has been appointed shallmay not be dismissed
except by order of the court. The practice respecting the appointment of
receivers and the administration of estates by them or by other similar officers
appointed by the court shallmust be in accordance with the practice
heretofore followed in this State. In all other respects, the action in which the
appointment of a receiver is sought or which is brought by or against a
receiver is governed by these rules.

2014 COMMITTEE COMMENT ON RULE 66

The rule contains no substantive changes except the word “shall” is changed for
consistency with other rules and the federal rules.
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RULE 67. Deposit in eeurtCourt.

(a) Depositing Property. Except as otherwise provided in Rule 68(b), in an
action in which any part of the relief sought is a judgment for a sum of money
or the disposition of a sum of money or the disposition of any other thing
capable of delivery, a party, upon notice to every other party and by leave of
court, may deposit with the court all or any part of such sum or thing,
whether or not that party claims all or any part of the sum or thing. The party
making the deposit shallmust serve the order permitting deposit on the clerk
of the court.

(b) Investing and Withdrawing Funds. Money paid into court under this rule
shallmust be deposited and withdrawn in accordance with applicable statutes
and with orders of the court entered in the action. The fund shallmust be
deposited in a federally insured interest-bearing account or invested in an
interest-bearing instrument approved by the court.

COMMITTEE COMMENT
Changes to the format of the rule make it substantially consistent with the

corresponding federal rule of civil procedure, but the rule retains language from
the prior West Virginia Rule.
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RULE 68. Offer of judgment; payment-into-courtJudgment; Payment Into

Court.

(a) Making an offerOffer of judgment; judgment on an accepted offer. —
Judgment. At any time more than +814 days before the trial begins, a party

defending against a claim may serve upon the adverse party an offer to allow
judgment to be taken against the defending party for the money or property
or to the effect and on the terms specified in the defending party¥sparty’s offer,
with costs then accrued. If within +814 days after the service of the offer the
adverse party serves written notice that the offer is accepted, either party may
then file the offer and notice of acceptance together with proof of service
thereof and thereupon the court shallmust direct entry of the judgment by
the clerk.

(b) Payment into-ecourt-—Into Court. A party defending against a claim may
pay into court by depositing with the clerk a sum of money on account of
what is claimed, or by way of compensation or amends, and plead that the
party is not indebted to any greater amount to the party making the claim or
that the party making the claim has not suffered greater damages. The party
making the claim may (1) accept the tender and have judgment for the
partysparty’s costs, (2) reject the tender, or (3) accept the tender as part
payment only and proceed with the partyFsparty’s action on the sole issue of
the amount of damages.

(c) Offer not-accepted.—Not Accepted. An offer under subdivision (a) or (b)
above not accepted in full satisfaction shallmust be deemed withdrawn, i.e.,
shallmust not be disclosed to the jury, and evidence thereof is not admissible
except in a proceeding to determine costs. If the judgment finally obtained by
the offeree is not more favorable than the offer, the offeree must pay the costs
incurred after the making of the offer. The fact that an offer is made but not
accepted, or accepted only as part payment, does not preclude a subsequent
offer.

(d) Amount or extentExtent of liability.—Liability. When the liability of one
party to another has been determined by verdict or order of judgment, but
the amount or extent of the liability remains to be determined by further
proceedings, the party adjudged liable may make an offer of judgment, which
shallmust have the same effect as an offer made before trial if it is served
within a reasonable time not less than 1814 days prior to the commencement
of hearings to determine the amount or extent of liability.

COMMITTEE COMMENT ON RULE 68

The rule retains language from the prior West Virginia Rule except the time limit
for serving an offer of judgment is changed from ten to fourteen days.
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RULE 69. Executions and eotherfinal process; proceedingsOther Final
Process; Proceedings in aid thereofAid Thereof.

(a) In General.

(1) For paymentPayment of meney——Money. Process to enforce a
judgment for the payment of money shallmust be a writ of execution, a

writ of suggestee execution and such other writs as are provided by law.
The procedure on execution and other such final process, in proceedings
supplementary to and in aid of a judgment, and in proceedings on and in
aid of execution or such other final process shallmust be in accordance
with the practice and procedure prescribed by the laws of the State existing
at the time the remedy is sought, subject to the following qualifications:
(1) A writ of execution shallmust be made returnable not less than 30 days
nor more than 90 days after issuance, as directed by the person procuring
issuance of the writ; and (2) an answer to a summons issued in a
suggestion proceeding shallmust be served upon the plaintiff within 2021
days after service of the summons; and (3) a return on a writ of suggestee
execution shallmust be made forthwith on the expiration of one year after
issuance of the writ.

(b2) For pessessionPossession of preperty——Property. When any
judgment or order is for the delivery of possession of property, the party

entitled to the benefit of such judgment or order may have a writ of
possession upon application to the clerk, which shallmust be forthwith
executed and a return on such writ made within 2021 days after issuance
of the writ.

(b) Obtaining Discovery. In aid of the judgment or execution, the judgment
creditor or a successor in interest whose interest appears of record may obtain
discovery from any person-including the judgment debtor-as provided in
these rules.

COMMITTEE COMMENT ON RULE 69
Changes to the format of the rule make it substantially consistent with the

corresponding federal rule of civil procedure. The Rule adds language relating to
discovery in aid of execution as well as date modifications.
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RULE 70. Judgment for specifie—aets;—vestingtitleSpecific Acts; Vesting
Title.

(a) Party’s Failure to Act; Ordering Another to Act. If a judgment
direetsrequires a party to exeeute-a—coenveyanece-of-convey land-e¥, to deliver
deedsa deed or other deeumentsdocument, or to perform any other specific
act and the party fails to comply within the time specified, the court may
direetorder the act to be done—at the eest-eofthe-disobedient party-party’s
expense-by seme-eotheranother person appointed by the court-as—aspeeial
commissioner-and. When done, the act when—se—éen&has likethe same effect

(b) Vesting Title. If the real or personal property is within the state, the court
in—tew-instead of direetingordering a conveyance—thereef—may enter a
judgment divesting the-title-ef-any partyparty’s title and vesting it in others
and-sueh. That judgment has the effect of a eenveyaneelegally executed in
due-form-oflaw-conveyance.

(c) Obtaining a Writ of Attachment or Sequestration. On application by a
party entitled to performance of an act, the clerk must issue a writ of
attachment or sequestration against the disobedient party’s property to
compel obedience to the judgment.

(d) Obtaining a Writ of Execution or Assistance. On application by a party
who obtains a judgment or order for possession, the clerk must issue a writ

of execution or assistance.

(e) Holding in Contempt. The court may also hold the disobedient party in
contempt.

COMMITTEE COMMENT ON RULE 70
The rule is changed to be largely consistent with the corresponding federal rule

of civil procedure except relating to writs of execution or assistance, which was
not provided for in the prior West Virginia rule.
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RULE 71. Process-in-behealf-of-and-against-persons-not-partiesEnforcing
Relief For or Against a Non Party.

When an order }S—fﬂ&é&}ﬂ—fa&%e%eila—pelzseﬂ—whe—}s—ne{—grants rehef for a p&r—t—y

lawfally-enforced agamst a pePsen—whe%—He{—a—p&Ft—y—t—h&t—pePsen—}s—ha-blHe
the-same preeessnonparty, the procedure for enforcing ebedienece-te-the order

is the same as iffor a party.

COMMITTEE COMMENT ON RULE 71

The rule is changed to be consistent with the corresponding federal rule of civil
procedure.
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RULE 71.A. Eminent domain.

(a) Scope of rule. - Eminent domain proceedings in the circuit courts are
governed by these rules of civil procedure.

(b) Jury trials. — A jury in an eminent domain proceeding in circuit court
shallmust consist of twelve freeholders who shall meet the requirements of
W. Va. Code, 54-2-10.

COMMITTEE COMMENT ONRULE71A

The rule retains language from the prior West Virginia Rule, but changes the
word “shall” to “must.”
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RULE 71.B71B. Extraordinary Writs-.

(a) Applicability of rules-—Rules. The West Virginia Rules of Civil Procedure
govern the-procedurefor-the-applicationfor,—and-issganee-of; extraordinary

writs in all respects, except as otherwise provided by this rule.

(b) -Joinder of elaimsClaims in different writs-—Different Writs. A plaintiff
may join a demand for relief which ercempassencompasses different types of
writs and other types of relief.

(c) -Complaint.

(1) Caption. —The complaint shallmust contain a caption as provided
in Rule 10(a) except that the plaintiff shallmust name as defendants the
agencies, entities, or individuals of the State of West Virginia to which the
relief shallmust be directed.

(2) Contents. — The complaint shallmust contain a short and plain
statement of the authority for the writ demanded.

Appearance-oranswer.—
(d) Response.

(1) Right to Relief Conceded. If a defendant agency, entity, or individual
concedes the appropriateness of the writ requested, that defendant may
serve notice of the concession and the court shallmust enter a writ
granting appropriate relief and may substitute the concession for findings
of fact on the need for and the appropriateness of the relief demanded if
justice requires.

(2) Answer.Right to Relief Contested. If a defendant agency, entity, or
individual contests the plaintiff’s or plaintiffs' right to the writ demanded,
the defendant shallmust answer withinor otherwise respond to the time

L | : Fod ] | licabl - £ ih;
rule.complaint.

(3) Default. If a defendant agency, entity, or individual fails to answer
or otherwise appear, the court shallmust declare the defendant in default
pursuant to Rule 55(a). The court may not enter default judgment
pursuant to Rule 55(b) but shallmust hold a hearing or hearings on the
relief demanded and award a writ or writs as justice requires.

(4) Jurisdiction and Venue Unaffected. Jurisdiction and venue
requirements for writ proceedings are unaffected by this rule.
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COMMITTEE COMMENTONRULE 71B

The rule retains language from the prior West Virginia Rule. Rule 71B (a) clarifies
the applicability of the Rules of Civil Procedure, except where expressly modified
by this rule. Changes to Rule 71B (d)(2) are to the title of the subsection for
clarity, to make a responsive pleading due within the time frame provided for in
the Rules of Civil Procedure and to clarify that there may be one, or more,
plaintiffs.
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IX. Appeals

Rule 72. [Abrogated].

COMMITTEE COMMENT ON RULE 72

Appeals are governed by the West Virginia Rules of Appellate Procedure.
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RULE 73. Therecord-on-appeal[Abrogated].

COMMITTEE COMMENT ON RULE 73

Appeals are governed by the West Virginia Rules of Appellate Procedure.
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RULES 74 to 76. [RESERVED]
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X. Courts and Clerks

RULE -77. Courts and elerksProceedings; Clerk's Authority; Notice of an
Order or Judgment; Indigents.

(a) GourtsWhen Court Is Open. Every court is considered always open—Fhe

courts shall be deemed always open for the purpose of filing any pleading or
otherpreper-paper, efissuing and returning mesne-and-final-process, and-of

making and-directingall metions;orders;and rulesa motion, or entering an

order.

Appea%s—aﬂ—t—nai—s—u—pen—Place for Tnal and Other Proceedmgs Every tr1a1
on the merits shallmust be conducted in open court and, so far; as

convenient, in a regular courtroom. AHAny other aetsact or
preeeedingsproceeding may be done or conducted by a judge in chambers,
without the attendance of the clerk or other court effieialsofficial, and atany
place-eitherwithinanywhere inside or witheutoutside the circuit;-but: But no
hearing;—other than one ex parte;—shall—may be conducted outside the

circuit #timely-objectionto-doing so-is-made byany-ofunless all the parties
affected therebyparties consent.

(c) Clerk's office-and-orders by clerk.- —-Office Hours; Clerk's Orders.

(1) Hours. The clerk's office—with thea clerk or a-deputy inattendanee
shallon duty—must be open during business hours en-sall-daysevery day

except Saturdays Sundays and legal hohdays—&s—deﬁned—m—Ru}e—é{ But

order, require that the office be open for specified hours on Saturday or a
particular legal holiday other than one listed in Rule 6.

(2) Orders. Subject to the court's power to suspend, alter, or rescind the
clerk's action maybe-suspended—oer—altered—or reseindedby—theeourt
upenfor good cause-shoewn-, the clerk may:

(A) issue process;

(B) enter a default;

(C) enter a default judgment under Rule 55(b)(1); and

(D) act on any other matter that does not require the court's
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action.

(d) Serving Notice of erdersan Order or judgmentsJudgment.

(1) Service. Immediately upen—the—entryeofafter entering an order or
Judgment Whether or not the order or Judgment SO d1rects the clerk;

must serve b&m&ﬂ—a—notme of the entry—m—t—h&maﬁner— as prov1ded fer—m

Rule S-apen-every(b), on each party affectedthereby-who is not in default
for failarefailing to appear;—and-shall-make aneteof. The clerk must
record the mailinginservice on the docket. Suech-mailingis-sufficient notice
fer—al—l—pur—peses—fe%th&eh—A party also may serve notlce of the entry—ef—an
Het—te%ef—sueh—eﬁtﬂhm—t—h&maﬁneras prov1ded in Rule 5—f—er—t—h%seme%ef
papers- (b).

(2) Time to Appeal Not Affected by Lack of Notice. Lack of notice of the
entry by—the—elerk does not affect the time tefor appeal or relieve er
autherize-the eourt-torelieve-a party for fatlurefailing to appeal within the
time allowed, except as allowed by Rule 5 of the Rules of Appellate
Procedure.

(e) Waiver of feesFees, Costs and eestsSecurity for indigentsIndigents.

(1) Filing of effidavitefindigerey-Financial Affidavit and Application. A

person seeking waiver of fees, costs, or security, pursuant to Chapter 59,
Article 2, Section 1 {59-2-1-of the Cede-ofWest Virginia;shall Code, must
execute before the clerk or a deputy an affidavit and application prescribed
by the chief justice of the Supreme Court of Appeals, which shallmust be
kept conﬁdent1al in d1vorce and domestic violence proceedmgs A—H

Clerk’s Approval of Application. In making the initial determination of
eligibility for waiver of fees, costs or security pursuant to the Financial
Guidelines for Determining Eligibility for Waiver of Fees, Costs, or Security
in ClV11 Cases as promulgated by the Supreme Court ef—Appeal—s—fer

(A) Reviewofaffidavitofindigeney—, the clerk of the court is

required to treat the financial disclosures in the application, which
were made by the applicant under oath and penalty of false
swearing, as true. If it-appearsfroemthe affidavit that the persen
meets—the finaneial guidelines;—the clerk shall perform the service
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(2)

(3)

requested in conjunction with the affidavit. It it subscquently
appears—to—thecourt-that the persen—did-netdetermines that the
disclosures in the application meet the finaneial guidelines;—the
person-—shall- be-erdered-to-pay-therequired-Financial Guidelines for
waiver of fees, costs, or security, er—the—eeourt—may enter—an
appropriate remedial order— it appearsfrom-the affidavit that the

person—dees—not-meet-thefinancial-guidelinessthen the clerk shall
infermmust immediately file the persencivil action.

(B) Clerk’s Denial of Application. If the clerk determines that the
service—willdisclosures in the application do not be—performed
witheutmeet the paymentFinancial Guidelines for waiver of—the
appropriate fees, costs or security, and-or if the clerk determines
that the person—may requestreview—of the-clerk's-determination by
the-ecourt—Ifthe personrequests—review—of theelerk's—application

provides insufficient information for the clerk to make such a
determination, then the clerk shallimmediatelymust deny the
application.

Review of Eligibility for Waiver by the Court.

(A) When a clerk denies an application of waiver, the clerk must
inform the applicant of the right to request that the clerk forward a
copy of the affidavit and application to a judge for review of the
clerk's denial.

(B) If an applicant requests review of the clerk's denial of the
application, the clerk must immediately forward a copy of the
affidavit and application to the court.

(C) Upon receipt of the affidavit and application, the court
shallmust, within 7 days, either approve the affidavitapplication,
disapprove the affidavitapplication, instruct the person to provide
additional information, or schedule an ex parte hearing to determine
indigency.

(D)  Effect of filing. The filing of an affidavit of indigency shallThe
sole issue to be determined by the judge reviewing the application is

whether the applicant meets the Financial Guidelines.

Filing a New Application for Changed Circumstances. An additional

affidavit and application of waiver must be filed whenever the financial
condition of the applicant no longer conforms to the Financial Guidelines
for determining indigency or whenever an order has been entered directing
the filing of a new affidavit.
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(4) The filing of an affidavit and application of waiver must be deemed
to toll any applicable statute of limitations or other time requirement. This
rule does not govern the appointment of counsel or the payment of
attorney fees.

COMMITTEE COMMENT ON RULE 77

The rule is changed to be consistent with the corresponding federal rule. Some
minor changes were made to reflect state specific matters. Rule 77(e) (there is no
federal equivalent) was redrafted to reflect the interpretation of the provision by
the Supreme Court in State exrel. Deblasio v. Jackson, 227 W.Va. 206, 707 S.E.2d
33 (2011).

227



RULE 78. Motion dayHearing Motions; Submission on Briefs.

(a) Fo-expedite-itsbusinessProviding a Regular Schedule for Oral Hearings.
A court may establish regular times and places for oral hearings on motions.

(b) Providing for Submission on Briefs. By rule or order, the court may make

provision—by—rule—or—orderprovide for the—submissiensubmitting and
determination—eofdetermining motions on briefs, without oral hearingupen

bH%PWH&eH%t&temeﬁts—eﬁFe&sens—m—s&ppe%&nd—eppe&Heﬁhearmgs

COMMITTEE COMMENT ON RULE 78
The rule is changed to be consistent with the corresponding federal rule. The

rule reflects the change in the timing of filing memoranda, responses and replies
to motions as set forth in Rule 6.
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RULE 79. Books-and recordskeptRecords Kept by the elerk-and-entries
thereinClerk.

(a) Civil decket-—Docket.

(1) In General. The clerk shallmust keep a beekrecord known as the
“civil docket” efsaehin the form and style-as-maybemanner prescribed by
the Supreme Court of Appeals;—and-shall. The clerk must enter therein
each civil action te—-which-these-rules-are-made-applieable:in the docket.
Actions shallmust be assigned consecutive file numbers-—The-file number
ofeach—aetion—shall, which must be noted en—thefolie—of in the docket
whereonwhere the ﬁrst entry of the action is made—Al-papersfiledwith

K K K

orders, verdicts, and judgments shall be

(2) Items to be Entered. The following items must be marked with the
file number and entered chronologically in the emi—docket—en—t—h&f—ehe

(A) papers filed with the clerk;

(B) process issued, and proofs of service or other returns showing
execution; and

(C) appearances, orders, verdicts, and judgments.

(83) Contents of precess—TFheEntries. Each entry efan-erderorjudgment
shall show-the-date-the-must briefly show the nature of the paper filed or

writ issued, the substance of each proof of service or other return, and the
substance and date of entry is-made-of each order and judgment.

(4) Jury Trial Demanded. When inan-aetiena jury trial byjury-has been
properly demanded or ordered, the clerk shallnetemust enter the word

“jury” enin the folio-assigned-to-that-aetiondocket.

(b) Civil judgmentsJudgments and erders—Orders. The clerk shallmust

keep;—in—such—form—and manner—as—the-Supreme Courtof -Appeals—may

preseribe;a-—correet a copy of every final judgment erand appealable order;-ox;
every order affecting title to or a lien uperon real or personal property;; and

of any other order whichthat the court may-direetdirects to be kept. The clerk
must keep these in the form and manner prescribed by the Supreme Court of
Appeals.
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(c) Indices; calendars. — Suitable indices of the civil docket and of every civil
jadgment-and ordershall be kept by the elerkunder thelndexes; Calendars.

Under the court's direction, the clerk must:

(1) keep indexes of the eeurt—There—shall -be prepared—under—the
direetiondocket and of the eeurtjudgments and orders described in Rule

79(b); and

(2) prepare calendars of all actions ready for trial, which—shall
distinguish—“distinguishing  jury actions’trials from “eourt
aetions-"nonjury trials.

(d) Other beeoksand records—of the elerk. —Records. The clerk shall
alsemust keep suehany other beeks—and records as—maybe required from

tirne-to-time by-theeourt-or by the Supreme Court of Appeals.

-Recording by Digital or Other Images. - The clerk may keep any and all records
and documents, otherwise required by any provision of law to be recorded in a
book as described above, in microphotographic, digital, or other format which
employs a process for image-storing of documents in a reduced size. The format
must conform to the applicable policy approved by the Supreme Ceourt
Administrative Direetorof Appeals.

COMMITTEE COMMENT ON RULE 79
The rule is changed to be consistent with the corresponding federal rule.

Paragraph (e) does not exist in the Federal Rule 79, but was added to the West
Virginia Rule by the Court effective May 1, 2014.
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RULE 80. Making transeriptTranscript or statementStatement of evidence
peartEvidence Made Part of the record;authentication-thereof;—eteRecord.

(a) When—t—r&nser—}ptMakmg Transcnpt Part of stenegrafhieall-y—repefted

%akeﬂ—&t—a—he&HHgRecord

(1) Trial or trial-before—the—eourt—areHearing Transcript. A certified
transcript of a stenographically or mechanically reported bytheefficial

eourt-proceeding of a trial or etherautherized reporter,—a—dulyeertified
transeript-thereefhearing becomes a part of the record of the action when

it is filed with the court during the pendency of the civil action or at any

time afterward. When-the proceedings-had and testimony takenat
(2) Transcript of Hearing Before a hearingbefore—a—commissioner

areCommissioner. A certified transcript of a stenographically or

mechanically reported by-the-official court-or-other-authorized reporter;a
dulyeertifiedtranseript-thereefhearing before a commissioner becomes a

part of the record of the action if it is filed with the court before the action
is submitted to the court for disposition of the report of the commissioner.

(b) How—transeript certified. —Certifying Transcript. A transcript of the
proceedingshad and testimony takenata-a trial or hearing ertrial shall be

must be deemed authenticated and prima facie a correct statement of the
proceedings when:

(1) it is certified by thean official court or ether-authorized reporter to

be an accurate transcript of the eofficial's—or—authorized—reporters
stenographically or mechanically recorded repert-eofthe-proceedings-had;

and-testimonytakenat-the hearing ortrial,and shall state

(2) it states whether thetranseriptit includes all or only a part enlyof
the proceedings—had-andtestimonytakenat sucha hearing or triali ne
other-orfurther-authentication-is neecessary—Atranseript-so—certified-by
. )
E. had : . f | | . il

(c) Notice of filing transeript-—Filing. When a transcript of the proceedings

had-andtestimonytaken-at a trial or hearing is filed with the court, the party
causing it to be filed shallmust promptly give notice thereof to all other

parties.

(d) Correcti . .
&ss%g&mg—eﬁer—er—emen—m—&n%p&ﬁMakmg Correctlons Any party may

file a motion to correct an error in the transcript of a trial or hearing. Upon

sufficient proof of anytranseriptof the proceedingshad and testimony taken
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at-a—hearing-or-trialerror, the court shall-settle-all-differences—arisingas—te

hetl | ) 1 disel ] i he | . ol
and-shallmust direct that the transcript be corrected and revised—in—the

respeetsas designated by the court;—se-as—te-make-it-conformto-the-whele
truth.

(e) UseUsing Statement of Evidence of statement of evidence-in lieu-of
transeript-—Inthe eventTrial or Hearing.

(1) Transcript not Obtainable. When a stenographic or mechanical

report of the proceedings had-and-testimonytaken-atof a trial or hearing
or—trial before the court was not made or—m—t—he—event—a—lceper—ter—s

t—helceef is not obtamable any party to the actlon may prepare a statement
of the proceedings from the best available means, including the party's
recollection, for use instead of a transcript thereof:.

(2) Serving and Objecting to Statement. The statement shallmust be
served upon all ether-adverse-parties within a reasonable time after the
hearing or trial;-and-the-adverse-. All other parties may serve objections or
amendments thereto within +814 days after service of the statement upon

them.-Thereupon-the

(83) Court to Resolve Objections. The statement, with the objections or
proposed amendments, shallmust be submitted to the court for settlement
and—approvalresolution. The court must decide the accuracy of the
statement based upon all of the materials submitted, and when and-as
settled-andso approved with or without changes, such statement becomes
a part of the record when it is signed by the judge and filed with the court.

(f) Bills and ecertificatesCertificates of exeception-abelished-—Exception
Abolished. Bills and certificates of exception are abolished.

(g) Stenographic Transcript as evidence— Wherever-thetestimony ofa
witness—at—a hearing ortrial -which—wasEvidence. If stenographically or

mechanically reported testimony at a hearing or trial is admissible in evidence

at a later hearingeor-trial or-at-a—hearingortrial of anether action—it-, the
testimony may be proved by thea transcript thereefduly—certified by the

official —ecourt—reporter —or—other—authorized—person who reported the
testimonyit.

COMMITTEE COMMENT ON RULE 80

Changes to Rule 80 are merely stylistic, no substantive changes were made.
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XI. General Provisions

RULE 81. Applicability of the Rules in generalGeneral.

(a) Review of decisionsDecisions of m&gbséra%esMaglstrates and

pePfeeted—t-heseAdmlnlstratlve Agenmes

(1) Review of Magistrate Proceedings. These rules apply to an appeal in
circuit court, except that,—in—aecase-on-appeal from a magistratecourt;
Rules 26 through 37 may not be used and no pleadings other than those
used in the case in the magistrate court may be used except by order of

the appellate-court-inthe proceeding after the-appeal-has beengranted-or
perfected. Likewise, these.

(2) Review of Administrative Proceedings. These rules, where applicable,
apply in a—trialcircuit court-efreeerd when any testimony is taken before
the court in the judicial review of an order or decision rendered by an
administrative agency.

(b) Divorce, Annulment, Affirmation, and Separate Maintenance.

(1) Family Court. These rules apply in family court divorce, annulment,
affirmation, and separate maintenance.— proceedings only to the extent
expressly authorized by the Rules of Practice and Procedure for Family
Court.

(2) Circuit Court. These rules apply to actions filed in circuit court as
provided by law for divorce, annulment, affirmation, and separate
maintenance, except as to the following qualifications—fer—aetions—of
diverce,annulmentand-affirmation:.

(A) All pleadings shallmust be verified-bythe partyrin-whose name
they-are-filed; but-the complaint shall net-be-taken for confessed;
and whether the defendant answers-or not,-the. The case shallmust
be tried and heard independently of the admissions of either party
in the pleadings-er-etherwise;and-costs.

(B) Costs may be awarded to either party as—eguityand justice
reguire;and-inall-eases and the court;-inits-diseretion; mayreguire
payment-of-costs—atany-time,—and may suspend or withhold any

order or judgment until the costs are paid.

(C) A divorce or annulment action shallmust not be tried or heard
prior to the expiration of the maximum period of time within which
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the defendant in such action is required to file an answer as provided
in Rule 12.

(D) Unless specifically authorized by statute, no judgment of
divorce, annulment or affirmance of marriage shallmust be granted
on the uncorroborated testimony of the parties or either of them.

(E)I Rules 26 through 37 may not be used in actions for divorce,
annulment, affirmation of marriage and separate maintenance for
the purpose of discovery except by order of the court in the action
and only to the extent provided by the order.

(h) Proceedings—for—saleSale of forfeitedForfeited and delinguentlands—

Delinquent Lands.

These rules apply to proceedings to sell land purchased by the State for
nonpayment of taxes and become irredeemable, or forfeited for nonentry, or
escheated, or waste and unappropriated, title to which remains in the State,
subject to the following qualifications:H{3}-.

(1) Rules 13, 14, 18, 19, 20 and 23 do not apply; {2}

(2) Rule 4 does not apply except that the order of publication insueh
aections-shallmust be modified to conform with the provisions of Rule 41(2),
and judgment by default may be rendered against any defendant in such
action who shallmust fail to appear and defend by the date mentioned
therefor-in the order of publication; and—-{3}

(3) items, interests, parties and claims may be joined in such actions

as authorized by W.Va. Code § 11A 4- l—even—t-hea-gh—saehﬂeméer—welﬂd

(i) Ex parte-proceedings—Parte Proceedings.

Rules 5(b), 5(ed)(2), 5(d)(3) and 80 apply to ex parte proceedings. The other
rules do not apply to such proceedings except by order of the court for cause
shown in the proceeding and only to the extent provided by the order. Such
proceedings include, but are not limited to;:

(1) adoption;

(2) change of name;
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(3) statutory summary procedure for the sale, lease, or encumbrance of
property of persons under legal disability; or

(4) statutory summary procedure for the sale, lease, or other
conveyance of property subject to future interests; or

(5) statutory summary procedure for the compromise and settlement of
claims by a guardian or committee for personal injuries sustained by the
guardian’s or committee’s ward.

Reseinded}-
—fReseinded]-
(j) Juvenile proceedings— Proceedings.

Rules 5(b), S(ed)(2), 5(d)(3) and 80 apply;-butthe. The other rules do not apply;
to juvenile proceedings brought under the provisions of ehapter49-{§W.Va.

Code § 49-1-1, et seq-}efthe West Virginia—Ceode.
Reseinded}-
——{Deleted}-
—{Peleted}-
COMMITTEE COMMENT ON RULE 81

Revised Rule 81 has been rewritten. The changes are primarily stylistic and are
intended to make the rule more easily understood. Revised Rule 81(b)(1) now
recognizes the family court's primary jurisdiction over domestic proceedings. The
family court was established after the last amendment to the rule.

The Committee notes that the Annulment or Affirmation of Marriage Act of 2001, W.Va.
Code § 48-3-101 et seq., expressly sets out the right to sue to annul or affirm a marriage.
It is provided under W.Va. Code § 48-3-104 that "[i]f a marriage is supposed to be void,
or voidable, or any doubt exists as to its validity, for any of the causes set forth in section
3-103, or for any other cause recognized in law, either party may, except as provided in
section 3-105, institute an action for annulling or affirming the marriage."
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RULE 82. Jurisdiction and venue-unaffectedVenue Unaffected.

These rules shalldo not be-eenstrued-te-extend or limit the jurisdiction of the
circuit courts or the venue of actions thereinin those courts.

COMMITTEE COMMENT ON RULE 82
The rule is changed to be consistent with the corresponding federal rule of civil

procedure except provisions of the federal rule related to admissibility or
maintain claims are not included.
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RuleRULE 83. Rules by Circuit Courts.
Local rules.

Rules. Each court may from time to time make and amend rules governing
its local practice not inconsistent with these rules— and the West Virginia
Trial Court Rules. Such rules and amendments shall-beare effective only after
they are filed with and approved by the Supreme Court of Appeals, which may
order printing of such rules in the West Virginia Reports. Such rules
shallmust also be recorded in a manner provided by the eivil—erder
beekSupreme Court of theleeal-eeurtAppeals.

COMMITTEE COMMENT ON RULE 83

The rule retains language from the prior West Virginia Rule. Local rules may not
conflict with those rules or the West Virginia Trial Court Rules.
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RuleRULE 84. Forms.
The forms contained in the Appendix of Forms are sufficient under the rules

and are intended to indicate the simplicity and brevity of statement which the

rules contemplate. The-forms-of suggestee-executions-heretofore promulgated
are-approved-

COMMITTEE COMMENT ON RULE 84

Rule 84 is unchanged, except the reference to "The forms of suggestee
executions” is deleted.
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RULE 85. Title.

These rules shallmay be knewncited as the West Virginia Rules of Civil
Procedure and-maybe-eited-as or W.Va.R.Civ.P.

COMMITTEE COMMENT ON RULE 85

The rule is changed to be largely consistent with the corresponding federal rule
of civil procedure.
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RuleRULE 86. Effective date.

{b}-Effective Date of Amendments.

Any amendments of these rules shallmust take effect on the date
designated by the Supreme Court of Appeals of West Virginia in the order
adopting such amendments. TheyThe rules must govern in all proceedings
in actions—broughtafter they take effeetcases thereafter commenced and
alseinsofar as just and practicable, all furtherproceedings inaetiens-then
pending, except to the extent that in the opinion of the court their

COMMITTEE COMMENT ON RULE 86

The rule is changed to be consistent with the corresponding federal rule of civil
procedure.
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RULE 87. Effective date of amendments (Abrogated).

COMMITTEE COMMENT ON RULE 87

The Rule number should be abolished.
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