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SYLLABUS BY THE COURT

1. “Where the issue on an appeal from the circuittds clearly a question
of law or involving an interpretation of a statutee apply ae novo standard of review.”
Syllabus Point 1Chrystal RM. v. Charlie A.L., 194 W.Va. 138, 459 S.E.2d 415 (1995).

2. “Where an offer of evidence is made under Ruk(d0of the West
Virginia Rules of Evidence, the trial court, purstito Rule 104(a) of the West Virginia
Rules of Evidence, is to determine its admissipilBefore admitting the evidence, the trial
court should conduct an in camera hearing as staf&gllabus Point 3 fatev. Dolin, 176
W.Va. 688, 347 S.E.2d 208 (1986). After hearingelidence and arguments of counsel,
the trial court must be satisfied by a prepondezari¢he evidence that the acts or conduct
occurred and that the defendant committed the d€tthe trial court does not find by a
preponderance of the evidence that the acts ocbméhs committed or that the defendant
was the actor, the evidence should be excludedruirule 404(b). If a sufficient showing
has been made, the trial court must then detertheneslevancy of the evidence under Rules
401 and 402 of the West Virginia Rules of Evideaod conduct the balancing required
under Rule 403 of the West Virginia Rules of Evidenlf the trial court is then satisfied that
the Rule 404(b) evidence is admissible, it shoosdiruct the jury on the limited purpose for
which such evidence has been admitted. A limitirsgruction should be given at the time

the evidence is offered, and we recommend thag itepeated in the trial court’s general



charge to the jury at the conclusion of the eviégeh&yllabus Point 2ate v. McGinnis,
193 W.Va. 147, 455 S.E.2d 516 (1994).

3. “When offering evidence under Rule 404(b) of\f#kest Virginia Rules
of Evidence, the prosecution is required to idgntife specific purpose for which the
evidence is being offered and the jury must beurcseéd to limit its consideration of the
evidence to only that purpose. Itis not suffitiem the prosecution or the trial court merely
to cite or mention the litany of possible useslilsin Rule 404(b). The specific and precise
purpose for which the evidence is offered mustrbldze shown from the record and that
purpose alone must be told to the jury in the tralrt’s instruction.” Syllabus Point $ate
v. McGinnis, 193 W.Va. 147, 455 S.E.2d 516 (1994).

4. “The function of an appellate court when reviegvihe sufficiency of
the evidence to support a criminal conviction igxamine the evidence admitted at trial to
determine whether such evidence, if believed, fiscsent to convince a reasonable person
of the defendant’s guilt beyond a reasonable dotibus, the relevant inquiry is whether,
after viewing the evidence in the light most favaeato the prosecution, any rational trier
of fact could have found the essential elementh@fcrime proved beyond a reasonable
doubt.” Syllabus Point tatev. Guthrie, 194 W. Va. 657, 461 S.E.2d 163 (1995).

5. “A criminal defendant challenging the sufficienafythe evidence to
support a conviction takes on a heavy burden. pgmebate court must review all the

evidence, whether direct or circumstantial, inlitpet most favorable to the prosecution and



must credit all inferences and credibility assesgsihat the jury might have drawn in favor
of the prosecution. The evidence need not be sistant with every conclusion save that
of guilt so long as the jury can find guilt beyomadreasonable doubt. Credibility
determinations are for a jury and not an appetlatet. Finally, a jury verdict should be set
aside only when the record contains no evidengeydéess of how it is weighed, from which
the jury could find guilt beyond a reasonable doubb the extent that our prior cases are
inconsistent, they are expressly overruled.” ®ylaPoint 33atev. Guthrie, 194 W. Va.
657, 461 S.E.2d 163 (1995).

6. “An accessory before the fact is a person whodgabsent at the time
and place of the crime, procures, counsels, coms)amtites, assists or abets another person
to commit the crime, and absence at the time aackpdf the crime is an essential element
of the status of an accessory before the fact.flaBys Point 2 Sate ex rel. Brown v.
Thompson, 149 W.Va. 649, 142 S.E.2d 711 (1965), overruledther grounds b§tate v.
Petry, 166 W.Va. 153, 273 S.E.2d 346 (1980).

7. “Where a defendant is convicted of a particuldassantive offense, the
test of the sufficiency of the evidence to supgbg conviction necessarily involves
consideration of the traditional distinctions betwgarties to offenses. Thus, a person may
be convicted of a crime so long as the evidenceodstrates that he acted as an accessory
before the fact, as a principal in the second degreas a principal in the first degree in the
commission of such offense.” Syllabus Poirfit8tev. Fortner, 182 W.Va. 345, 387 S.E.2d

812 (1989).



Per Curiam:

This case is before this Court upon appeal ofa brder of the Circuit Court
of McDowell County entered on October 7, 2009. tHat order, Amos Gabriel Hicks
(hereinafter “the appellant”) was sentenced to ilf@risonment without mercy for his
convictions of first degree murder, malicious afisamd conspiracy following a jury trial
that began on July 20, 2009. In this appeal, hertssthat the circuit court erred in admitting
testimony in violation of Rule 404(b) of the Wesitginia Rules of Evidencé. He also
argues that the evidence presented was insuffitbesustain his convictions. Based upon
the parties’ briefs and arguments in this procagdis well as the relevant statutory and case
law, this Court is of the opinion that the circo@urt did not commit reversible error and,

accordingly, affirms the decision below.

'Rule 404(b) of the West Virginia Rules of Evideqrevides:

Other Crimes, Wrongs, or Acts. Evidence of other
crimes, wrongs, or acts is not admissible to ptbeecharacter
of a person in order to show that he or she actednformity
therewith. It may, however, be admissible for ofherposes,
such as proof of motive, opportunity, intent, prepan, plan,
knowledge, identity, or absence of mistake or amwicorovided
that upon request by the accused, the prosecutiarcriminal
case shall provide reasonable notice in advanckiaf or
during trial if the court excuses pretrial notiae good cause
shown, of the general nature of any such evidenogeinds to
introduce at trial.



FACTS

On October 21, 2008, the appellant was indictedfifst degree murder,
malicious assault, and conspiracy. The Stateedi¢igat the appellant had hired thirty-five-
year-old Mose Douglas Mullins, Jr. (hereinafter r‘Miullins) to kill several people because
they had stolen property from him. At trial, th&t®’s primary witness was Mr. Mullins.
While Mr. Mullins is not a party to this appealsfuriminal actions were so intrinsically tied
with those of the appellant that he will be diseasto the extent necessary to explain the

events that led to the appellant’s arrest.

At the appellant’s trial, Mr. Mullins testified thae was a drug addict and that
he sold prescription drugs that he purchased freappellant, but that he often used more
of the drugs than he actually sold. As a resutt,Nullins became indebted to the appellant
for a significant sum of the money that he owed fana large quantity of OxyContin pills.
According to Mr. Mullins, he worked out a deal witte appellant whereby, in exchange for

forgiveness of the debt, he agreed to kill seveealple who had allegedly broken into the

*The crimes committed by Mr. Mullins, including tireirder of Jamie Chantel Webb,
as well as the malicious wounding of Jeffrey Mdlamd Don Ball, have been discussed in
detail in two prior opinions of this Courfee Satev. Waldron, 218 W.Va. 450, 624 S.E.2d
887 (2005) an@ate ex rel. Waldron v. Scott, 222 W.Va. 122, 663 S.E.2d 576 (2008).
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appellant’'s home. Mr. Mullins testified that thpgpallant agreed to give him $5,000 for each

murder.

The initial discussion between the appellant andMullins concerning the

plan to kill the individuals was explained by MruMns as follows:

Q.

>0 »

Okay. Did he later talk to you about his intens
toward Jeff Mullins and Chantel Webb?

Yes.

Tell us about that.

Kind of — Kind of bear with me here because ibkis
this is the part that — that | am most ashamedoof f
myself, you know. We — | had went to his homdihe
appellant’'s] house, pickup the drugs like | normaib,
you know, drop the money off and, you know, pick up
other drugs, and while | was there, | had helpédvas
helping him put together a patio — like dinette fest
outside. Okay? And I don’t know, something — Fesw
— he was really agitated that day whenever | geteth
you know, and we were out | think in the front yaadd
he — he said that — that he’d give me $20,000.0¢hi
whole — for the whole family, kill the whole — y&now,
get rid of the whole family, | mean, more or lesghat
tone. You know what | mean?

Mr. Mullins testified that at that moment, he wat sure if the appellant was serious or

whether his comments were made out of anger dughdotheft of his property.

Approximately two weeks later, however, Mr. Mulliaad the appellant spoke again with

more specificity regarding the plan to “get rictloé whole family.” Two of the individuals

the appellant wanted killed were Jamie Chantel Wabkbeinafter, “Ms. Webb”), who was



a twenty-two-year-old mother of two, and twenty-tyear-old Jeffrey Mullins, who is a
cousin to Mr. Mullins Mr. Mullins explained:

A. . ..  was going back and forth, you know, ta@lkeange
the money for the drugs, but once we — the nex tim
went over, | asked him if he was serious about
[murdering the individuals], and he said, yes, lamdaid,
well, he said — he said — he said, $5,000 a pigme,
know, any — anything that happened, you know, ayud |
to be honest with you.

At that time, | had messed up the drugs and the
money again and was indebted to him again. Wedl, t
debt had not been paid from the previous one, ket m
back up, and | said, well, look, | said, I'd takeon. |
said that way | can — | can clear my debt, anchl geet
back in his graces; so, to speak, so that | coatdwy
drug connection going good again so that | coul#ena
money and drugs for myself again.

Q. When you tell us you'd messed up the drug money o

drugs again, what do you mean by that? What had yo

done to get back in debt with [the appellant]?

Well, | had done — | had done more of the drugstl

could pay for.

Used them yourself?

Yes.

Can you tell us about how much you were in depthte

appellant]?

Approximately, around $5,000.

> O»0 2

When Mr. Mullins asked the appellant if he was @esiabout having the

individuals killed and about the $5000.00 paymeet person, he said the appellant

3Since Mose Douglas Mullins, Jr. and Jeffrey Mulliase the same surname and are
discussed numerous times throughout this opinioorder to avoid any potential confusion
of the two men, Mose Mullins will be referred to“dr. Mullins,” while Jeffrey Mullins
will be referred to as “Jeffrey Mullins” or “Jeffye
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responded by asking, “What kind of gun are you watyou want a rifle, or you want a
pistol?” After stating that he wanted a pistok tppellant then gave Mr. Mullins a Ruger
9mm, semiautomatic pistol to commit the murderdisTwas the same pistol that Mr.
Mullins had purchased from the appellant on a porasion for $200.00; however, Mr.
Mullins no longer owned the gun at that time ahhd traded it back to the appellant in

exchange for prescription medication.

Soon thereafter, on May 13, 2001, Mr. Mullins and heighbor, James
Waldron, were riding in Mr. Mullins’ vehicle. Whehey saw Jeffrey Mullins, Don Ball
(hereinafter, “Mr. Ball”), and Ms. Webb, Mr. Mull;napproached them and offered
OxyContin pills to them. They then made plans &etrat a secluded location to complete
the transaction. After the two groups arrivedchatlbcation, Mr. Mullins retrieved the gun
that had been provided by the appellant and shoW¥ébb, Mr. Ball, and Jeffrey Mullins.
Mr. Ball fled the scene with five gunshot wounds aventually recovered. Jeffrey Mullins
was shot in the head and left for dead, but sudvared remains paralyzed as a result of his

injuries. Ms. Webb, however, was shot in the hexadikilled at the scerfe.

*Following the shootings, Mr. Mullins threw the besliof Ms. Webb and Jeffrey
Mullins over an embankment, and he and Mr. Waldoale to a carwash where Mr. Mullins
attempted to remove blood stains from the vehithes two men then disposed of the murder
weapon and Mr. Mullins’ blood-stained clothing. X{leMr. Mullins drove them to a
relative’s house, to a convenience store, and theheir respective homes, which were
located beside each other. When they arrived hidmeyolice were waiting for them and
they were both arrested. Jeffrey Waldron was taiavicted of voluntary manslaughter and
sentenced to seven years in the penitentiary. Miilins entered a guilty plea to second
degree murder and two counts of malicious assadliras sentenced to forty years for the

5



During the appellant’s trial, evidence was presgésieowing that after Mr.
Mullins was arrested for the shootings, the appéBaister-in-law, Josie Hicks (hereinafter,
“Ms. Hicks”), and Mr. Mullins’ wife, Pam Mullins (&reinafter, “Ms. Mullins”), went to
Pineville, West Virginia, with $10,000.00 in cashretain attorneys Timothy P. Lupardus
and Sante Boninsenga, Jr., to represent Mr. Mulliiis Lupardus testified at the appellant’s
trial that the two women came to his office anddpaisubstantial part of Mr. Mullins’
attorney’s fee in cash. He further testified tdat Mullins told him that she had to go to the
appellant to get the remainder of the money necg$sgay the fee. This was confirmed
by Mr. Mullins’ testimony at the appellant’s trialherein he said that the money for his

attorneys was delivered to his wife by the appé&Basister-in-law.

Mr. Mullins further testified at the appellant’sairthat he shot and intended
to kill Ms. Webb, Jeffrey Mullins, and Mr. Ball eng¢hough none of them had committed
any wrong against him. He explained that he kiNésl Webb and attempted to kill the
others for the sole reason that he was in debttappellant due to the fact that he “had done
more of the drugs [he had purchased from the agmuélthan [he] could pay for.” He
believed that killing these people would allow him clear his debt, get back in the
appellant’s good graces, and would result in hrsgcconnection going good again so that

[he] could make money and drugs for [himself] adain

murder, and two-to-ten years for each count ofthécious assaults, to run consecutively.
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Jeffrey Mullins also testified at the appellant®lt He testified that the
appellant had confronted him on two occasions fgddhe shootings. He explained that
during the first confrontation, the appellant agmoed him and accused him of being
involved in the burglary of his home. Jeffrey tbidh that he was not involved in the theft.
Then, approximately three weeks prior to the simgsti Jeffrey said that the appellant
approached him at the S & M Market. Jeffrey wasreéhwith Ms. Webb, Ms. Webb'’s
grandmother Lulabelle Webb, and Miranda Webb. Hiel she appellant got off his
motorcycle, began walking toward him very fastethra punch at him, and told Jeffrey
“You're a dead mother fucker.” Jeffrey said thatiwas scared to death” of the appellant

and that he and the others left the area very tuicK ulabelle’s vehicle.

Trial testimony also established that the appellead confronted Melissa
Coleman (hereinafter, “Ms. Coleman”) in a violenammer prior to the shootings. Mr.
Mullins stated that upon seeing Ms. Coleman alarieer car in a remote area of the county,
the appellant began beating on her car, yellirgegtand forced her out of her vehicle. The
appellant then asked for a belt, which was supdgdir. Mullins. According to Mr.
Mullins, the appellant struck her numerous timethhe belt and told her “that if he found
out that she was involved in the break-in, thatweaild kill her where she slept.” Ms.
Coleman testified that she remembered specifitdadlythe appellant had beaten her twenty-
seven times with the belt. She said that the bgativere “nonstop” and that he hit her so

hard that “it sounded like a 9mm letting off.” MSoleman also testified that she was



present during the burglary of the appellant’'s hoi8ke said that she and Ms. Webb went
to the appellant’'s home to purchase drugs, but lgaoning that the appellant was not there,
Ms. Webb broke into the home and retrieved seygna$ and two or three gold chains. She

explained that she and Ms. Webb then sold sevéthkeatems to Roy Bolen.

Soon after beating Ms. Coleman with the belt, {hygeflant went to the home
of Roy and Robin Bolen to recover some of the itémag were stolen from his home and
later sold to Mr. Bolen. Ms. Bolen testified tis$. Coleman and Ms. Webb were the two
individuals who brought the guns and a gold necktacher home to sell. She also said that
the appellant told her that he had whipped Ms. @alewith a belt until she acknowledged
that she had sold Mr. Bolen the guns. Ms. Bolet $ee appellant then paid her husband

for the return of his guns and left.

After hearing all of the testimony, the appellamis/convicted of first degree
murder without a recommendation of mercy, maliciagsault, and conspiracy to commit

murder as an accessory before the Yathis appeal followed.

°See W.Va.Code § 61-11-6 (1923pfra.
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STANDARD OF REVIEW

The appellant asserts that the circuit court emeddmitting testimony in
violation of Rule 404(b) of the West Virginia RulesEvidence. He further argues that the
evidence presented at trial was insufficient tdansis convictions. In Syllabus Point 1 of
Satev. Paynter, 206 W.Va. 521, 526 S.E.2d 43 (1999), this Coeld i'Where the issue on
an appeal from the circuit court is clearly a quoesbf law or involving an interpretation of
a statute, we applydee novo standard of review.” Syllabus Pointhrystal R.M. v. Charlie
AL., 194 W.Va. 138, 459 S.E.2d 415 (1995). This Cbad also indicated that a circuit
court’s final order and ultimate disposition are@iesved under the abuse of discretion
standard. Syllabus Point3ateexrel. Hechler v. Christian Action Network, 201 W.Va. 71,
491 S.E.2d 618 (1997). The more specific standanes/iew applicable to each assignment

of error will be incorporated into the discussiaidw.

DISCUSSION

The appellant presents two assignments of errach &lleged error will be

discussed below.



A. Rule404(b)

First, the appellant maintains that the State thioced testimony in violation
of Rule 404(b) of the West Virginia Rules of Evidence. In pautar, the appellant asserts
that the circuit court abused its discretion inedeiining that testimony from various
individuals that referenced the appellant’'s allegidg dealing was relevant to his
prosecution for first degree murder, malicious aksand conspiracy. The appellant
concedes that the circuit court conducted a hearymghis issue as required Bate v.
McGinnis, 193 W.Va. 147, 455 S.E.2d 516 (1994pwever, he states that the circuit court
committed error by “conducting meaningless @nalforma balancing of prejudice versus

probity.”

The appellant argues that while the State maindigtimet Rule 404(b) evidence
was admitted to prove motive, preparation, andian jor the shootings, the real purpose
was to taint the jury’s opinion of the appellantadrug dealer. With regard to motive, the
appellant states that any evidence relating tdroig dealing did not make it any more or less
likely that the shootings were in retaliation foetourglary of his home by Ms. Coleman and
Ms. Webb. With respect to planning and preparatimmappellant states that there was little

or no evidence of planning or preparation by anyohige appellant also maintains that the

°See footnote 1 supra.
'See Syllabus Point 2McGinnis, infra.
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admission of such evidence was unfairly prejudidialhim under Rule 403 of the West

Virginia Rules of Evidence.

Conversely, the State contends that presentatiothefevidence of the
appellant’s drug activity in the context in whitkvias presented at trial was proper under the
Rule 404(b) exceptions to the prohibition of intnothg other crimes, wrongs, or acts. The
State explains that the circuit court required file a detailed written notice of its intention
to introduce Rule 404(b) evidence and the spepifiposes for which such evidence would
be introduced. The State filed that notice on &y2009, and on July 6, 2009, the circuit
court conducted a lengtiWcGinnis hearing. Thereafter, on July 20, 2009, the circourt
reviewed each item of the proffered evidence, aldithe appellant’s counsel to argue any
potential objections to each, and then made spdaifiings on the record in compliance

with this Court’s directives iMcGinnis andSate v. LaRock, 196 W.Va. 294, 470 S.E.2d

8The appellant argues that although the State edidiéstimony of the appellant’s
alleged drug dealing as opposed to drug addidtiestill believes that the prejudicial effect
was enhanced because selling drugs is generallyedidy society as more noxious than
being addicted. He states that the evidence whasetevant and was more likely to be
unreliable and in turn prejudicial.

Rule 403 of the West Virginia Rules of Evidencevides:

Although relevant, evidence may be excluded if its
probative value is substantially outweighed by damger of
unfair prejudice, confusion of the issues, or naidlag the jury,
or by considerations of undue delay, waste of toneeedless
presentation of cumulative evidence.

11



613 (1996). Moreover, the State notes that tloeiticourt gave a proper limiting instruction

before the evidence was introduced and duringutyegharge at the end of the trial.

Having reviewed the record below, this Court fitlaigt the circuit court did
not commit error in allowing the State to introdtilee testimony concerning the appellant’s
sale of prescription medication as it related ®dffenses for which he was convicted. In
Satev. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1996), this Cenplained that,

The standard of review for a trial court’s admissal
evidence pursuant to Rule 404(b) involves a thtep-analysis.
First, we review for clear error the trial courtfactual
determination that there is sufficient evidencshow the other
acts occurred. Second, we review de novo whetietrtal
court correctly found the evidence was admissilbe &
legitimate purpose. Third, we review for an abofsgiscretion
the trial court’s conclusion that the “other aasidence is more
probative than prejudicial under Rule 403.

196 W.Va. at 310-311, 470 S.E.2d at 629-630 (faetroonitted). Moreover, in Syllabus
Point 2 ofSatev. McGinnis, 193 W.Va. 147, 455 S.E.2d 516 (1994), this Coutlined the
procedure that trial courts must follow in deterimgh whether to admit Rule 404(b)

evidence:

Where an offer of evidence is made under Rule Y@f(b
the West Virginia Rules of Evidence, the trial dppursuant to
Rule 104(a) of the West Virginia Rules of Evidentzto
determine its admissibility. Before admitting #nadence, the
trial court should conduct an in camera hearinga®d irfState
v.Dolin, 176 W.Va. 688, 347 S.E.2d 208 (1986). After hmepr
the evidence and arguments of counsel, the triattcoust be
satisfied by a preponderance of the evidence tiettts or
conduct occurred and that the defendant commitie@dcts. If
the trial court does not find by a preponderanddefevidence

12



that the acts or conduct was committed or thadé&fendant was
the actor, the evidence should be excluded undier 404 (b).
If a sufficient showing has been made, the triairtmust then
determine the relevancy of the evidence under Rildsand
402 of the West Virginia Rules of Evidence and aaridhe
balancing required under Rule 403 of the West YiiegRules
of Evidence. If the trial court is then satisfittht the Rule
404(b) evidence is admissible, it should instrbetjury on the
limited purpose for which such evidence has beemnitéetd. A
limiting instruction should be given at the time thvidence is
offered, and we recommend that it be repeated enttial
court’s general charge to the jury at the concluseb the
evidence.

Finally, in Syllabus Point 1 oMcGinnis, this Court addressed the use of Rule 404(b)
evidence as follows:
When offering evidence under Rule 404(b) of the Wes
Virginia Rules of Evidence, the prosecution is tiegg to
identify the specific purpose for which the evidens being
offered and the jury must be instructed to lingtdbnsideration
of the evidence to only that purpose. It is ndtisient for the
prosecution or the trial court merely to cite omtien the litany
of possible uses listed in Rule 404(b). The sjpeatid precise
purpose for which the evidence is offered mustrildee shown
from the record and that purpose alone must betoalde jury
in the trial court’s instruction.

193 W.Va. 147, 455 S.E.2d 516.

In this case, it was necessary for the State tegmteestimony regarding the
appellant’s drug activity to the extent that it viresxtricably intertwined with the events that
led to the murder of Ms. Webb, the malicious agszuleffrey Mullins, and the appellant’s
conspiracy to commit the underlying crimes. Fitisg State explained that part of its case
relied on the proof of motive as discussed bydisérnony of Mr. Mullins. To that end, the

13



appellant’s relationship with Mr. Mullins was diticlinked to the drug activity. Mr.
Mullins testified that he had sold drugs for th@e@ant over a period of years and that he
became addicted to the drugs that were “frontediino by the appellant. Moreover, the
contact that Mr. Mullins had with the appellantrfraghe time the appellant's home was
burglarized by Ms. Webb, to the time the appeltamtfronted Jeffrey Mullins at the S & M
Market, until the time the appellant told him heswserious about having Ms. Webb and
Jeffrey Mullins killed (and provided him with theunder weapon), all came about because
Mr. Mullins was meeting with the appellant in orderobtain narcotic drugs to sell and to
use. Furthermore, the evidence presented ashraaved that the debt of thousands of dollars
that Mr. Mullins owed to the appellant was the sekeson he decided to take the pistol from

the appellant and carry out the appellant’s wigbdsll Ms. Webb and Jeffrey Mullins.

With regard to the testimony of Ms. Coleman, shstified that she had a
relationship with the appellant that was based enpurchase of drugs from him. She
explained that she and Ms. Webb went to the app&dlhome to buy drugs, however, upon
learning that he was not home, Ms. Webb committedourglary in hopes of finding his
“dope” and stealing it. This burglary was the estle reason given by Mr. Mullins that he
was hired to kill Ms. Webb, Jeffrey Mullins, and“gget rid of the whole family.” Finally,
with regard to Freddie and Jessie Lynn Elswicky tlestified about the appellant’s drug
activity and corroborated Mr. Mullins’ testimonyali the business arrangement between

the appellant and those who sold drugs for him el & the appellant’s willingness to

14



accept guns in exchange for drugs. This testinconpborated Mr. Mullins’ testimony that
he had traded the 9mm pistol to the appellantmoa occasion and that the gun was in the
appellant’s possession prior to his discussion thighappellant regarding killing Ms. Webb
and Jeffrey Mullins in exchange for money. In cdesation of all of the above, the evidence
of the appellant’s drug activity, in the contextwhich it was used during his trial, was
extremely relevant and was at the very core ohtbéve for the shootings as well as the

preparation and plan for the crimes.

In summary, during the July 6, 2009, suppressi@mnihg, the State presented
specific and detailed purposes establishing credaxplanations and rationales for the
admission of such evidence pursuant to the marafa#cGinnis. Moreover, as per the
requirement set forth iklcGinnis that a circuit judge must give a limiting instnact to the
jury as to the purpose of the introduction of R0 (b) evidence, the circuit court gave such
an instruction on several occasions. In factcthmiit court gave the instruction both prior
to the evidence being introduced, as well as duhegcharge to the jury at the conclusion
of the trial. Under the standard of review estdi®d inLaRock, supra, as well as the
procedures set forth cGinnis, there was a clear factual basis for this evideitceas
established that it was given for a legitimate pgi and there was no abuse of discretion
with respect to its probative value outweighing prajudice. Accordingly, this Court finds
that the circuit court did not commit error by aliag the State to present the Rule 404(b)

evidence to the jury.
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B. Sufficiency of the Evidence
Next, the appellant contends that the jury’s veéndas contrary to law and that
the evidence presented by the State was insuffitbesustain his convictions. Again, the
appellant’s argument concerns the testimony ofWulins. The appellant asserts that Mr.
Mullins was untrustworthy and then cites to sevstalements made by Mr. Mullins which
he contends were lies. He concludes that “it wbeldifficult to imagine a more unreliable

and untrustworthy witness than [Mr.] Mullins.”

Conversely, the State argues that the law provitssa jury’s verdict should
be respected and affirmed unless there is no es&lepon which verdicts of guilty beyond
a reasonable doubt could be bas8ek Syllabus Point 23ate v. Guthrie, 194 W.Va. 657,
461 S.E.2d 163 (1995). Moreover, when a crimiedéddant challenges the sufficiency of
the evidence, all evidence must be viewed fronptiesecutor’s “coign of vantage .See
Syllabus Point 23atev. LaRock, 196 W.Va. 294,470 S.E.2d 613 (1996). As suehState

maintains that there was sufficient evidence tovithe appellant of the underlying crimes.

In Syllabus Point 1 oGuthrie, we set forth our standard of review for cases
making a challenge to the sufficiency of the evienThis standard is as follows:

The function of an appellate court when reviewing t
sufficiency of the evidence to support a crimir@laction is to
examine the evidence admitted at trial to determwhether
such evidence, if believed, is sufficient to cormam reasonable
person of the defendant’s guilt beyond a reasondblgot.
Thus, the relevantinquiry is whether, after viegihe evidence
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in the light most favorable to the prosecution, eational trier
of fact could have found the essential elementthefcrime
proved beyond a reasonable doubt.

Moreover, in Syllabus Point 3 @uthrie, this Court held:

A criminal defendant challenging the sufficiencytioé
evidence to support a conviction takes on a heavgdn. An
appellate court must review all the evidence, wiethrect or
circumstantial, in the light most favorable to gfnesecution and
must credit all inferences and credibility assesgméhat the
jury might have drawn in favor of the prosecutiomlhe
evidence need not be inconsistent with every camtusave
that of guilt so long as the jury can find guiltybed a
reasonable doubt. Credibility determinations areafjury and
not an appellate court. Finally, a jury verdiabshl be set aside
only when the record contains no evidence, regssd&how it
iIs weighed, from which the jury could find guilt ym:nd a
reasonable doubt. To the extent that our prioesase
inconsistent, they are expressly overruled.

In this case, the appellant was an accessory b#feract to the underlying
crimes. As such, “every accessory before the fagitfall be punish[ed] as if he were the
principal in the first degree[.]” W.Va. Code 8§ @1-6 (1923), in part. Moreover, “[a]n
accessory before the fact is a person who beingnalag the time and place of the crime,
procures, counsels, commands, incites, assistsets another person to commit the crime,
and absence at the time and place of the crime essential element of the status of an
accessory before the fact.” Syllabus Poirfitdte ex rel. Brown v. Thompson, 149 W.Va.
649, 142 S.E.2d 711 (1965), overruled on othermpislbySate v. Petry, 166 W.Va. 153,

273 S.E.2d 346 (1980). This Court has further:held
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Where a defendant is convicted of a particular
substantive offense, the test of the sufficiendjefevidence to
support the conviction necessarily involves corsitien of the
traditional distinctions between parties to offenserhus, a
person may be convicted of a crime so long as viderce
demonstrates that he acted as an accessory ble¢oi@ct, as a
principal in the second degree, or as a principalhe first
degree in the commission of such offense.

Syllabus Point 8&ate v. Fortner, 182 W.Va. 345, 387 S.E.2d 812 (1989).

Reviewing the record before this Court “in the tighost favorable to the
prosecution,” it is abundantly clear that “any @aal trier of fact could have found the
essential elements of the crime[s] proved beyonehaonable doubt.” Syllabus Point 1,
Guthrie. In that regard, the State presented evidenaa fmbich the jury could have
concluded that Ms. Webb broke into the appelldndime. Then, based upon Ms. Coleman’s
testimony, jurors could have concluded that Ms. Welame out of the appellant's home
carrying the appellant’s gold chains and gunsorduhen heard Ms. Coleman and Mr. and
Ms. Bolen testify that Ms. Coleman and Ms. Webldsml pawned the stolen guns to Mr.
Bolen. Next, based upon the testimony of Ms. Bds Coleman, and Mr. Mullins, it was
revealed that the appellant had viciously whippesd @bleman with a belt forcing her to tell
him where his guns and other items were locatedn $hereafter, according to Ms. Bolen,

the appellant came to her home and recovered th& gu

Additional evidence at trial establishing the afgr@ls anger regarding the
burglary of his home included the testimony of taffMullins and Lulabelle Webb, Ms.
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Webb’s grandmother. They testified that a few veeetor to the shootings, the appellant
approached them at the S & M Market and assaudtBey Mullins, thereafter telling him
“You're a dead motherfucker.” Next, the appellardaughter testified at trial that she was
aware of the burglary of the appellant’s home &atiguns and jewelry had been stolen. She
testified that her father and other family membmtseved that Ms. Webb, Jeffrey Mullins,

and Ms. Coleman were the perpetrators of the crime.

Jurors also heard testimony from Mr. Mullins regagdhe appellant’s anger
about the burglary of his home and his subsequést to pay him $20,000.00, $5,000.00
each, to kill Ms. Webb, Jeffrey Mullins, and to tgel of the whole family.” Mr. Mullins,
who was thousands of dollars in debt to the appedibthat time, testified that the appellant
provided him with a Ruger 9mm semiautomatic pigiatarry out the plan. With regard to
the 9mm pistol, evidence of a “bill of sale” wagsgented to show that the appellant was the

owner of the gun and had purchased it in 1999.

The appellant’s involvement in the murder, malisi@gsault, and conspiracy,
was further established by testimony detailinggitteons of Ms. Hicks, the appellant’s sister-
in-law, following Mr. Mullins’ arrest. It was expined that she was instructed by the
appellant to bring a bag of cash to Mr. Mullins’fevito hire a lawyer to represent Mr.
Mullins. One of the attorneys hired by Ms. Mullirestified that he told Agent Aaron Yoh

of the United States Bureau of Alcohol, Tobaccolingarms that Ms. Mullins and another
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woman had brought $10,000.00 in cash to his ofticetain him to represent Mr. Mullin$.

As this Court repeatedly has held, “a jury verdimuld be set aside only when
the record contains no evidence, regardless ofihiswveighed, from which the jury could
find guilt beyond a reasonable doubt.” SyllabumP®, in partGuthrie, supra. In this case,
it is undeniable that the jury was presented witfigent evidence to support its finding that
the appellant was guilty of the underlying crimegdnd a reasonable doubt. Therefore, this

Court finds no error regarding this issue.

V.

CONCLUSION

For the reasons stated above, we affirm the decfiahe Circuit Court of

McDowell County entered on October 7, 2009.

Affirmed.

°The appellant devotes most of his brief to attagkive credibility of Mr. Mullins.

The jurors, however, were properly instructed lgychcuit court that they were the judges
of the credibility of all of the witnesses and tkia@y could disregard all or any part of any
witness’ testimony if they believed he or she hadwingly testified falsely about any
material fact. Moreover, Mr. Mullins’ testimony waorroborated with the clear evidence
of the burglary of the appellant's home and hisilitesy hostility toward the victims, the
whipping of Ms. Coleman by the appellant beforedevered his stolen guns, the appellant
having been in possession of the 9mm pistol that weed to commit the crimes, and the
delivery of $10,000.00 in cash to retain an attgfioe Mr. Mullins.
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