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SYLLABUS BY THE COURT

1. A person claiming a prescriptive easement musvereach of the
following elements: (1) the adverse use of anogth&ahd; (2) that the adverse use was
continuous and uninterrupted for at least ten yg@jsthat the adverse use was actually
known to the owner of the land, or so open, not@iand visible that a reasonable owner of
the land would have noticed the use; and (4) theaeably identified starting point, ending
point, line, and width of the land that was advlsrssed, and the manner or purpose for
which the land was adversely used.

2. “In order to establish a right of way by prestiap, all of the elements
of prescriptive use, including the fact that the tedied upon is adverse, must appear by clear
and convincing proof.” Syllabus PointRBeckley Nat. Exchange Bank v. Lilhi6 W.Va.
608, 182 S.E. 767 (1935).

3. A person claiming a prescriptive easement muabésh each element
of prescriptive use as a hecessary and indepefaig:bty clear and convincing evidence, and
the failure to establish any one element is fatahe claim.

4. In the context of prescriptive easements, tha tadverse use” does
not imply that the person claiming a prescriptigssement has animosity, personal hostility,

or ill will toward the landowner; the uncommunicdtemental state of the person is



irrelevant. Instead, adverse use is measuredegtibervable actions and statements of the
person claiming a prescriptive easement and theepwfrthe land.

5. In the context of prescriptive easements, anéegb/use” of land is a
wrongful use, made without the express or impliedmpssion of the owner of the land. An
“adverse use” is one that creates a cause of dayitime owner against the person claiming
the prescriptive easement; no prescriptive easemanyt be created unless the person
claiming the easement proves that the owner coale Iprevented the wrongful use by
resorting to the law.

6. In the context of prescriptive easements, a @ssmather’s land that
began as permissive will not become adverse utitedscense (created by the granting of
permission) is repudiated.

7. The burden of proving adverse use is upon thi pdro is claiming a
prescriptive easement against the interests dftteeowner of the land. To the extent our
prior cases suggest that proof of adverse usetisegaoired, or that the continuous and
uninterrupted use of another’s land for ten yeapgeésumed to be adverse, they are hereby
overruled.

8. For an adverse use to be “continuous,” the perdaming a
prescriptive easement must show that there wasaodonment of the adverse use during
the ten-year prescriptive period, or recognitiorthy person that he or she was using the

land with the owner’s permission. Additionallyetadverse use need not have been regular,



constant or daily to be “continuous,” but it muata been more than occasional or sporadic.
All that is necessary is that the person provettiatand was used as often as required by
the nature of the easement sought, and with enaggharity to give the owner notice that
the person was a wrongdoer asserting an easement.

9. For an adverse use to be “uninterrupted,” thesgrerclaiming a
prescriptive easement must show that the owndreafind did not overtly assert ownership
of the land during the ten-year prescriptive periddere unheeded requests, protests,
objections, or threats of prosecution or litigatlmnthe landowner that the person stop are
insufficient to interrupt an adverse usage. If aayby the landowner succeeded in causing
the person to discontinue the adverse use, no mhatie brief the discontinuance, then the
adverse use was interrupted.

10. The*open and notorious” or “actually known” vd@ment is designed
to give the owner of the land ample opportunitpttotect against another person’s actions
to establish a prescriptive easement. To estaliighan adverse use was “open and
notorious,” the person claiming a prescriptive ezset must show that the wrongful use was
visible and apparent, was not made stealthily csearet, and was so conspicuous and
obvious that a reasonable, prudent owner of landldvoave noticed. However, where the
owner of the land had actual knowledge of the agb/ase, the person claiming a prescriptive

easement need not show that the use was open trnos.



11. “Aright of way acquired by prescription for oparpose cannot be
broadened or diverted, and its character and eatentletermined by the use made of it
during the period of prescription.” Syllabus P@m¥onk v. Gillenwaterli41l W.Va. 27, 87
S.E.2d 537 (1955).

12. “The precise location of an easement soughetestablished should
be described either by metes and bounds or in stinee definite way.” Syllabus Point 1,
in part, Nutter v. Kerby120 W.Va. 532, 199 S.E. 455 (1938).

13. A person claiming a prescriptive easement mustepthe reasonably
precise location of the starting and ending pahtbe land that was used adversely, the line
that the use followed across the land, and thehadtthe land that was adversely used.
Furthermore, the manner or purpose in which thegreadversely used the land must be
established. This is because a right of way aeduay a prescriptive easement cannot be
broadened, diverted or moved,; its purpose anditmtate determined solely by the adverse
use made of the land during the ten-year prescejgeriod.

14.  *“In order for a plaintiff to prevail on a claifor intentional or reckless
infliction of emotional distress, four elements mos established. It must be shown: (1) that
the defendant’s conduct was atrocious, intoleradohel so extreme and outrageous as to
exceed the bounds of decency; (2) that the deféadéed with the intent to inflict emotional
distress, or acted recklessly when it was certaisubstantially certain emotional distress

would result from his conduct; (3) that the actiohshe defendant caused the plaintiff to



suffer emotional distress; and, (4) that the enmatlidistress suffered by the plaintiff was so
severe that no reasonable person could be expecesdiure it.” Syllabus Point 3yavis
v. Alcon Laboratories, Inc202 W.Va. 369, 504 S.E.2d 419 (1998).

15. “In evaluating a defendant’s conduct in an itieral or reckless
infliction of emotional distress claim, the roletbg trial court is to first determine whether
the defendant’s conduct may reasonably be regaadesb extreme and outrageous as to
constitute the intentional or reckless inflictiohneonotional distress. Whether conduct may
reasonably be considered outrageous is a legatigneand whether conduct is in fact
outrageous is a question for jury determinatiorSyllabus Point 4,Travis v. Alcon
Laboratories, InG.202 W.Va. 369, 504 S.E.2d 419 (1998).

16.  “Theright of privacy, including the right of ardividual to be let alone
and to keep secret his private communications, @sations and affairs, is a right the
unwarranted invasion or violation of which giveserto a common law right of action for
damages.” Syllabus PointRpach v. Harperl43 W.Va. 869, 105 S.E.2d 564 (1958).

17.  “An‘invasion of privacy’ includes (1) an unressble intrusion upon
the seclusion of another; (2) an appropriatiomatiher’'s name or likeness; (3) unreasonable
publicity given to another’s private life; and @blicity that unreasonably places another
in a false light before the public.” Syllabus R&nCrump v. Beckley Newspapers, |ic/3

W.Va. 699, 320 S.E.2d 70 (1984).



18.  “A civil conspiracy is a combination of two orone persons by
concerted action to accomplish an unlawful purpode accomplish some purpose, not in
itself unlawful, by unlawful means. The causedfan is not created by the conspiracy but
by the wrongful acts done by the defendants tarijoey of the plaintiff.” Syllabus Point 8,
Dunn v. Rockwell225 W.Va. 43, 689 S.E.2d 255 (2009).

19.  “A civil conspiracy is not @er se stand-alone cause of action; it is
instead a legal doctrine under which liability otort may be imposed on people who did
not actually commit a tort themselves but who sthareommon plan for its commission with
the actual perpetrator(s).” Syllabus Point®ann v. Rockwell225 W.Va. 43, 689 S.E.2d

255 (2009).

Vi



Ketchum, Justice:

Two-and-a-half centuries ago, in the days of ThoRzagax and John Savage,
the doctrine of prescriptive easements took roouincommon law. When estates were so
large that the boundaries were unknown, and vaststiwere owned by individuals who
never set foot on the land, it was reasonable aadamnical for the law to reward a diligent
user of the land with an easement by prescriptidtheaexpense of the absentee owner.

In 1719, Lord Fairfax inherited a grant of 5.28lmail acres of land in what is
now northern Virginia and eastern West Virginia(uding what is now Jefferson county).
However, Lord Fairfax never set foot on his lantdl@amound 1735, and — since the territory
had never been mapped when the grant by the Bf@rslwn was made — the western
boundary was not established until 1746. In 1T&ptain Savage received a grant from the
British Crown of 28,600 acres of land along theddmd Big Sandy Rivers (for himself and
some of his soldiers, in what is now Cabell and Wéagounties); Captain Savage never set
foot on the property. “Squatters” and trespassersdoth grants were common. The
litigation over the use and ownership of the landtained within these two grants was

extensive and, in some cases, legendary.

'Seg e.g, Fairfax's Devisee v. Hunter's Lessell U.S. 603 (1812) (permitting a
British native, pursuant to the peace treaty of3LiB8tween the United States and Great
Britain, to inherit Lord Fairfax’s land after higath);Martin v. Hunter’'s Lessed4 U.S. 304
(1816) (establishing that the U.S. Supreme Cowgtuttamate authority over state courts in

(continued...)



But in today’s world, our law on the doctrine oepcriptive easements is a
tangled mass of weeds. The doctrine essentiallands a trespasser, and grants the
trespasser the right to use another’'s land wittmuhpensation. Such a significant
imposition on the rights of modern landowners diseges neighborly conduct, and does not
square with the modern ideal that we live in a @stgd but sophisticated, peaceful society.

In this appeal from the Circuit Court of JeffersBaunty, we are asked to
examine a jury’s verdict finding that a plaintifi¢h acquired a prescriptive easement to use
a gravel lane. The jury’s verdict also awardedplantiff damages against his neighbors,
largely on the finding that the neighbors had imateasly interfered with the plaintiff's
prescriptive easement. The circuit court enteneldment on the jury’s verdict in favor of
the plaintiff.

After careful consideration of our morass of case&,|lwe now take this
opportunity to clarify the common law doctrine @épcriptive easements. We endeavor to
eliminate archaic and contradictory terms, andbdista terms and definitions that are

understandable to the modern factfinder. We ads& $0 indelibly imprint in our common

!(...continued)
matters of federal lawMaryland v. West Virginig225 U.S. 1 (1912) (defining the border
of West Virginia and Maryland in relation to thedb/Fairfax Stone at the head of the North
Branch of the Potomac Riveiommonwealth v. Hité Leigh 588 (Va. 1835) (action by
the State to recover land in the Savage GrantfrespasserPorter v. Staley99 W.Va. 91,
127 S.E. 911 (1925) (action by one landowner tatéjespasser from tract originating in the
Savage Grant).



law a fundamental policy consideration: easemieyizrescription are absolutely not to be
favored.

After athorough examination of the record, wedadithat the plaintiff wholly
failed to establish that he had a prescriptive mase, and failed to prove his other causes
of action seeking damages. Accordingly, we revéhngecircuit court's order entering

judgment for the plaintiff on the jury’s verdict.

l.
Facts and Background

In 2006, plaintiff (and appellee) Michael J. O’'Detiught land and a home on
the Old Leetown Pike — now Route 15 — in JeffelGonnty, West Virginia. The plaintiff's
home was originally built and used as the GermantiBeBrethren Church starting sometime
around 1898, and was converted into a residencetsomafter 1999. The plaintiff's lot
abuts the Leetown Pike/Route 15, and the plaiha#f a driveway that connects directly to
this public road.

Directly behind and adjacent to the plaintiff's pesty, defendants (and
appellants) Robert and Virginia Stegall own land arhome. The defendants’ property is
“landlocked” and surrounded on all sides by lanaheavby other individuals.

This case concerns a private, 25-foot-wide graaeé Ithat borders on the

northern edges of both the defendants’ propertytlamg@laintiff's property. The defendants



do not own the gravel lane, but it is their onlgegs to a public highway (the Leetown
Pike/Route 15).

The central question is whether the plaintiff hdesgal right to use the gravel
lane for ingress to and egress from tioeth side of his home. The plaintiff already has
access to the Leetown Pike/Route 15 by way of\nisdriveway across his property on the
southside of his home. The plaintiff does not know vdwvans the land beneath the gravel
lane, but he insists that he has a prescriptiversast to use the lane as an additional access
to his property from the Leetown Pike. The defemnslaetort that the plaintiff does not have
a prescriptive easement, and assert that the ffgintse will cause wear and tear to the
gravel lane which the defendants are contractwdlligated to repair.

At the outset, we note that we have struggled tetstand the parties’ rights
to access and use the gravel lane. This case dtmat@s that there is nothing more vicious
than a fight over a piece of land between two naigb. The parties’ briefs and the record
from the trial court reveal more ridiculing tharasening, more finger-pointing than fact-
finding. Forinstance, the plaintiff has repeayediserted that he has a prescriptive easement
to use the gravel lane, yet the plaintiff's own extpiestified at trial that the plaintiff did not
have a prescriptive easement. Likewise, the defetschave repeatedly asserted that they
have an express easement to use the gravel lanal] ylee documentation in the record
undermines that assertion. And throughout the, cesther party seems to have made any

effort to identify the actual owner of the realagstupon which the gravel lane sits.



Setting aside the parties’ vigorous assertionbgaswe can ascertain, this is

the historical underpinning of the parties’ rigtdsaccess the gravel lane.

A. History of the Gravel Lane

In 1890, Isaac Strider acquired a 23-acre tralaraf along the Leetown Pike.
Beginning in 1893, Mr. Strider divided parts of tinect into numerous smaller residential
lots for sale. Four of these lots, which now borithe gravel lane at issue, were created
between 1893 and 1911. Mr. Strider kept the redwiof the 23-acre tract, which also
borders on the gravel lane.

The four lots created by Mr. Strider are relatedne another in a roughly
square pattern: two lots (one of which is now tlaenpiff's) border the Leetown Pike/Route
15, a public highway; the other two lots (one ofiefthis now the defendants’) are situated
behind the first two, and — but for the 25-foot-wigravel lane at issue in this case — would
be landlocked. The gravel lane atissue exterstevaed from the Pike and separates the two
northern lots from the two southern lots. Thergiéfiowns the southern lot bordering the
Leetown Pike; the defendants own the southernhlat s landlocked. As best we can
discern from the record, Mr. Strider retained &l land to the east of the four lots, and
he used the gravel lane as one way to accesstienaer of his 23-acre tract from the

Leetown Pike. (See Figure 1.)
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Figure 1, showing the orientation of plaintiff Michael O’Ds property and the
property of defendants Robert and Virginia Stetiathe gravel lane, marked here
as the “25’ Lane to Public Road”.

The first of the four lots, conveyed in 1893, i®ablY acres in size, borders

the Leetown Pike and now borders the north sideeofravel lane. The 1893 deed from Mr.



Strider makes no mention of the gravel lane. Tdreenit owners of the lot, Clifford E. and
Mary Belle Starliper, have lived on the lot for 0%® years and claim no ownership interest
or other right in the gravel lane.

The second of the four lots (about ¥z acre in siBe conveyed by Mr. Strider
in 1898, borders the Leetown Pike/Route 15, anddrsrthe south side of the gravel lane.
The 1898 deed makes no mention of the gravel la&ithough the lot is now owned by
plaintiff O’Dell, as previously mentioned the loaw originally used by the German Baptist
Brethren ChurcR. The trial testimony suggested that in the decduefere 1999,
churchgoers used the gravel lane at least twiceek o access a parking lot at the rear of
the church. This testimony did not reveal if tlse was with the permission of the owner of
the gravel lane, or whether the churchgoers wesp#ssing.

The gravel lane at issue is first mentioned in 8891deed by Mr. Strider
conveying the third of the four lots. The third (@about ¥z acre in size) is located on the
north edge of the gravel lane, and is landlockdudrakthe lot owned by the Starlipers. The
third lot is now owned by Sidney Seibert. The piahe 1899 deed shows a 25-foot-wide
way marked as a “road” or “driveway” owned by “I.Btrider” extending eastward from the
Leetown Pike, passing adjacent to the first and tloits, and extending beyond to a tract of

land marked as being owned by “I.H. Strider.” Ha tleed, Mr. Strider conveyed to the buyer

’The record indicates that in 1908, at the GermaptiBaBrethren Church Annual
Conference in Des Moines, lowa, the church chamgethme by resolution to the Church
of the Brethren.



of the third lot and “her heirs and assigns foréVre right to use the road for ingress and
egress 25 ft. wide running from the said lot thitotige land of I.H. Strider to the Leetown
& Charles Town road[.]”

Mr. Strider conveyed the fourth lot — the southandlocked lot which is now
owned by the defendants —in 1911. The plat wieh911 deed shows that the fourth lot
(about ¥z acre in size) borders on the gravel lagh is labeled in the plat as a “lane to
public road.” While the deed apparently contaiasvording creating an explicit right for
the owner of the lot to use the gravel ldrieappears that since 1911 all of the ownerbef t
defendants’ lot have used the gravel lane to adbesseetown Pike.

In 1988, three parties with property borderingghaevel lane (the prior owners
of the defendants’ landlocked lot; the prior ownefrdls. Seibert’s landlocked lot; and the
owners of the remainder of the 23-acre tract folyr@wned by Mr. Strider) signed a “road
maintenance agreement” that was recorded with thentg clerk. The plaintiff's
predecessor, the German Baptist Brethren Churdmati sign the 1988 agreement. The
road maintenance agreement notes that the threegpaere the owners of “parcels of real

estate that are made accessible to [the Leetovad]Ribute 15 by a right of way 25 feet in

*0ur understanding of this deed comes from a rdpattie plaintiff's expert; neither
the plaintiff nor the defendants saw fit to intreduthe 1911 deed into the record.

As we discuss later in the opinion, while the ddferts do not have an explicit,
written easement to use the gravel lane to actessgroperty, the record supports the
conclusion that the defendants’ have an easemeiienrby both necessity and by prior use.
SeeCobb v. Daugherty225 W.Va. 435, 693 S.E.2d 800 (2010) (definirgpeaents implied
by necessity, and easements implied by a priootifee land).

8



width[.]" The parties agreed, “for themselves,itheirs and assigns,” that they would
“maintain the road surface of the 25 foot wide raad right of way in its present state of
repair by sharing equally the cost of maintenamckrapairs.” As the current owners of one
of the landlocked lots, the defendants agree thay tare bound by the 1988 road
maintenance agreement.

Donald and Patricia Walker (who appear to now dwenremainder of the 23
acres formerly owned by Mr. Strider) admit thatothe years, they used the gravel lane as
a means of access to their land from the Leetowa ®Rith construction equipment and
vehicles. At some pointin 2006, the Walkers suioiéid the remainder of the 23-acre tract,
constructed another road for access, and represirttee county planning commission that
they would no longer allow access to their lanaMay of the gravel lant After the instant

lawsuit was filed in 2008, the Walkers stopped gshe gravel lane.

B. The Lawsuit to Establish a Prescriptive Easdmen

In 2008, numerous disagreements arose betweerntifil@Dell and the

defendant Stegalls. Essentially, the plaintifirokad that he had the right to use the gravel

“County ordinances require roads accessing new \@sluiis to be at least 50 feet
wide. The Walkers stopped using the gravel lamabse it is only 25 feet wide, and could
not be expanded to handle passing cars, a shoddenage and maintenance. Before
approving the new subdivision, the county planrmsngimission required the Walkers to
prohibit future use of the gravel lane to accesssibdivided tract. The final plat of the
Walkers’ subdivision, recorded in the county cler&ffice in 2007, states that “no access .
.. within this subdivision is permitted througletainnamed private right of way][.]"

9



lane to access a horseshoe-shaped driveway onottieem edge of his land. This
horseshoe-shaped driveway appears to have be@lpadnstructed and connected to the
gravel lane sometime after 1999. The defendanéstdd to the plaintiff's use of the gravel
lane to access the horseshoe-shaped drivewayd tdadigolice two times, and threatened to
have the plaintiff prosecuted for trespassing. défendants also took several photographs
of the plaintiff driving on the gravel lane, an@¢arecorded a conversation that they had with
the plaintiff about his use of the lane, while fiaintiff and one of the defendants were
standing on the lane.

In response to the defendants’ objections, pldiMithael O’Dell filed the
instant lawsuit in September 2008 against all sfri@ighbors who border the gravel lane.
In counter-clockwise fashion as their propertidatesl to the plaintiff's home, the plaintiff
brought suit: (1) against the defendants, Robervarginia Stegall, who own the landlocked
parcel behind plaintiff O’'Dell’'s home; (2) agairidbnald and Patricia Walker, the owners
of what appears to be the remainder of Isaac $%i@8-acre tract that is at the end of the
gravel lane; (3) against Sidney Seibert, the ovafi¢he 1898 outparcel that is landlocked
behind the Starlipers’ lot, and the only person Wwas an express easement to use the gravel
lane; and (4) against Clifford and Mary Belle Staet, the owners of the 1893 outparcel that
borders the Leetown Pike.

The primary count in the plaintiff’s complaint sdudo “quiet title by way of

a prescriptive easement” allowing the plaintifise the gravel lane. The plaintiff claimed

10



that the gravel lane had, “by its nature and danatif its open, continuous, notorious and
adverse use, as to any owner of the parcel” beeofoemmunity driveway servicing as an
ingress and egress easement” to the plaintiff’ pegnty.

However, the plaintiff's complaint also sought da@j@s from defendants
Donald and Virginia Stegall for “intentionally, de¢rately and maliciously” interfering with
the plaintiff's alleged prescriptive easement. Tetber counts in the complaint sought
compensatory and punitive damages for abuse okepsoand the tort of outrage, largely
because the defendants had called the police ond¢easions and alleged that the plaintiff
was trespassing by using the gravel lane. Finallyamended complaint by the plaintiff
alleged that the defendant Stegalls should bedifslcompensatory and punitive damages
because they had civilly conspired to take pictufethe plaintiff when he used the gravel
lane, and to tape record a conversation betweenfdhe defendants and the plaintiff while
standing on the gravel lane.

Before trial, the plaintiff settled his claims agsti the Walkers, Ms. Seibert,
and the Starlipers. The Walkers entered intoteessnt agreement on April 23, 2009 with
the plaintiff, in which the Walkers claimed thaethhad “no interest in the unnamed lane

referred to in Plaintiff's Complaint2” Ms. Seibert settled and gave the plaintiff a puigd

>Specifically, the settlement agreement betweeplthiatiff and the Walkers stated:
Defendants Walkers agree and state for themsedwelstheir
heirs, successors in interest, and assigns, tegtahd their
successors in itnerests [sic] and assigns, havete@st in the
(continued...)
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“quitclaim deed of easement” in which she waived @pjection to the plaintiff's use of the
gravel lane, and agreed that the plaintiff woulddhan “easement and right-of-way over and
across” the portion of the gravel lane that bordéne plaintiff's property, “for purposes of
ingress to and egress from [plaintiff's] real estand the public road[J” Ms. Seibert’s
guitclaim deed did not convey title to any landicthe lane, or convey her express easement.
Finally, the Starlipers said that they had no iegéwhatsoever in the lane, and the plaintiff

consented to their dismissal from the lawsuit. diheuit court dismissed all of the plaintiff's

>(...continued)
unnamed lane referred to in Plaintiff's Complaibtefendants
Walkers also agree that they shall not in the fianter upon or
use the unnamed lane. Plaintiff reserves the tainse all legal
means to enforce this promise should Defendantateidhis
promise. . . .

Plaintiff and Defendants Walkers agree that theyeha. .

settled all rights and claims they may have againstanother
arising from the facts and circumstances pled terred to

herein, whether expressly pled and set forth heyeirot.

®The “quitclaim deed of easement” between Ms. Sedrat the plaintiff states in part:
NOW THEREFORE THIS QUITCLAIM DEED OF
EASEMENT WITNESSETH, that for value received thetpa
of the first part [Ms. Seibert], for herself and heirs, successor
and assigns, hereby grants and conveys, withoutvamanty
whatsoever, unto the party of the second partrjpfaiO’Dell],
and his heirs, successors and assigns, an easamilamght-of-
way over and across that portion of the 25 footraght-of-
way and easement . . . which is contiguous to aljares [the
plaintiff's] property . . . for purposes of ingregsand egress
from [the plaintiff's] real estate and the pubload, which shall
run with and be appurtenant to the land owned éydhaintiff.]

12



claims against the Walkers, Ms. Seibert, and thdiférs with prejudice, and those parties
are not part of the instant appeal.

A jury trial against the defendant Stegalls waslielJune 2009, wherein the
plaintiff asserted that he had a prescriptive easgto use the gravel lane. To support this
assertion, he introduced the testimony of sevadaviduals who stated that there used to be
a parking lot behind the church that now servehagplaintiff's home. These individuals
said that, for several decades prior to 1999,ansito the church had continuously used the
gravel lane to access the parking lot.

The plaintiff also offered the expert testimonyroéd Gates, a land surveyor,
to help establish the plaintiff’'s legal right toeuthe gravel lane. When asked about what
facts established a prescriptive easement, Mr.SZatie, “I am not sure this is a prescriptive
easement.” Instead, Mr. Gates speculated thaiainaiff had a right to use the gravel lane
merely because “[i]t appears that back in the 1880sStrider created a series of lots around
a right of way that [was] intended to serve them.”

After a three-day trial, on June 11, 2009, the pogcluded that the plaintiff
had established a prescriptive easement to usgdkel lane as an “ordinary access to his
residence.” The jury also awarded the plaintiff38®.00 in compensatory damages and
$4,700.00 in punitive damages against the defergtagalls for: (1) intentionally interfering
with the plaintiff's right of ingress and egres®) ¢ommitting the intentional tort of outrage

“by virtue of threats of trespass prosecution aaliscto law enforcement . . . and/or

13



recording [plaintiff] O’Dell’'s conversations;” (3givil conspiracy; and (4) invasion of
privacy. The jury ruled in favor of the defendaatsone count, finding that they had not
engaged in abuse of process.

The circuit court denied the defendants’ numeroosans for post-trial relief.
The defendants now appeal the circuit court’s juelgihentered on the jury’s verdict, and

refusal to set aside the judgment.

.
Standard of Review

We are asked to review the circuit court’s orderyileg a post-verdict motion
for judgment as a matter of law. The appellatadsiad of review for an order granting or
denying a renewed motion for a judgment as a maftiaw after trial isdle novo Syllabus
Point 1,Fredeking v. Tyler224 W.Va. 1, 680 S.E.2d 16 (2009). Our stanéarckviewing
such an order was stated in Syllabus PointRrefieking v. Tylerwhere we said:

When this Court reviews a trial court’s order gnagtor
denying a renewed motion for judgment as a mattevoafter
trial under Rule 50(b) of th&Vest Virginia Rules of Civil
Procedure[1998], it is not the task of this Court to revi¢he
facts to determine how it would have ruled on th&ence
presented. Instead, its task is to determine ven¢iie evidence
was such that a reasonable trier of fact might meaehed the
decision below. Thus, when considering a rulingaeanewed
motion for judgment as a matter of law after triag evidence
must be viewed in the light most favorable to te@moving

party.
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This Court has historically favored supporting jugrdicts and will affirm a
verdict, unless there clearly is insufficient ewide to support the verdict. For instance, in
Syllabus Point 5 oOrr v. Crowder 173 W.Va. 335, 315 S.E.2d 593 (1983) we said that

In determining whether there is sufficient evidemnce

support a jury verdict the court should: (1) coesithe evidence

most favorable to the prevailing party; (2) assutmat all

conflicts in the evidence were resolved by the jarfavor of

the prevailing party; (3) assume as proved allsfagtich the

prevailing party’s evidence tends to prove; andgie to the

prevailing party the benefit of all favorable irdaces which

reasonably may be drawn from the facts proved.

We now turn to the arguments of the parties.

1R
Discussion

The defendants, Robert and Virginia Stegall, assedppeal that the jury’s
verdict is wrong for a host of different reasong, their central argument boils down to this:
the plaintiff failed to prove he had a prescriptegsement to use the gravel lane to access
his property. They therefore assert that the @y no basis to award damages against the
defendants. After carefully reviewing the triatoed, we agree.

To understand why, we begin with a primer to clgathe morass that is our

case law on the doctrine of prescriptive easements.
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A.
The Law of Prescriptive Easements

“An easement is a right that one person has tehesknd of another person,
for a specific purpose.”Cobb v. Daugherty225 W.Va. 435, 441, 693 S.E.2d 800, 806
(2010). “The land benefitting from an easementalled thedominant estatethe land
burdened by an easement is calledsén@ient estaté Newman v. MicheP24 W.Va. 735,
740-41, 688 S.E.2d 610, 615-16 (2009).

The general rule (with several exceptions not irtgyar

to the instant case) is that an easement can htedren three

ways: by prescription — the easement equivalenadvferse

possession; by an express grant or reservation;.or by

implication from the particular set of facts anctamstances.
Cobh 225 W.Va. at 441, 693 S.E.2d at 806 (quotationsfaotnotes omitted).

A prescriptive easement arises through the adwesseof another person’s
land. “There is a similarity between the elememtsch must be shown to establish a
prescriptive easement and those necessary forsyessessionVeach v. Dayl72 W.Va.
276, 278, 304 S.E.2d 860, 863 (1988 r(curian). The main distinction between adverse
possession and a prescriptive easement “is thadlagrse possession claimant occupies or
possesses the disputed land, whereas one seekires@&iptive easement makes some

easement-like limited use of the disputed landéwman v. MicheP24 W.Va. at 743, 688

S.E.2d at 618.

’Syllabus Point 3 oBomon v. Murphy Fabrication & Erection Cd60 W.Va. 84,
(continued...)
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“Prescriptive easements are based on the notidnf thiae uses the property
of another for a certain period without permissaonl the owner fails to prevent such use,
the prolonged usage should be treated as conclegigence that the use is by right.” Jon
W. Bruce & James W. Ely, JiThe Law of Easements and Licenses in L8bdl (2010).

Prescription doctrine rewards the long-time user of

property and penalizes the property owner who sleephis or

her rights. In its positive aspect, the ratioriatgrescription is

that it rewards the person who has made produaseeof the

land, it fulfills expectations fostered by long usend it

conforms titles to actual use of the property. TDuoetrine

protects the expectations of purchasers and crediioo act on

the basis of the apparent ownerships suggestetiebadtual

uses of the land.

Restatement (Third) of Property (Servitudé&s?.17, cmt. ¢. “[l]ts underlying philosophy
is basically that land use has historically beeoifad over disuse, and that therefore he who
uses land is preferred in the law to he who dogésawen though the latter is the rightful
owner.”Finley v. Yuba County Water Dis®9 Cal.App.3d 691, 696, 160 Cal.Rptr. 423, 427
(3d. Dist. 1979). The doctrine of prescriptive erasnts “reflect[s] the philosophy that

established patterns of land possession and usédshe protected and that a diligent

’(...continued)
232 S.E.2d 524 (1977) requires that, before one esgblish ownership by adverse
possession, he must show:
(1) That he has held the tract adversely or hdgti2) That the
possession has been actual; (3) That it has been apd
notorious (sometimes stated in the cases as visbie
notorious); (4) That possession has been exclugb)eThat
possession has been continuous; (6) That possdsasbeen
under claim of title or color of title.
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occupant should be rewarded at the expense otlesarowner.” Bruce & Elyhe Law of
Easements and Licenses in LaBcb.1%

In West Virginia, the case that firmly establishled fundamental elements of
the prescriptive easement doctrinelswn of Paden City v. Feltpd36 W.Va. 127, 66

S.E.2d 280 (19519).In Syllabus Point 1 ofFown of Paden Citye stated the following rule:

8Professors Bruce and Ely suggest that, in this mmoeiea, “[t]he related concepts of
adverse possession and prescriptive easementdbawmecalled into question.id. The
reason is because the concepts do not “alwaysefduath modern ideals in a sophisticated,
congested, peaceful societyFinley v. Yuba County Water Dis®9 Cal.App.3d 691, 697,
160 Cal.Rptr. 423, 427 (3d. Dist. 1979). The priiptiwe easement doctrine “discourages
neighborly conduct and accommodation. Landownegsraquired either to formalize
permissive arrangements, or to prevent use by ®tieeavoid the risk that rights will be
established by prescription. Prescription tendsi¢oease the costs of land ownership by
creating a need for periodic monitoring to detabtesise uses.”’Restatement (Third) of
Property (Servitudesg 2.17, cmt. c.

Hence, there have been some calls to abolish tttemkes of adverse possession and
easement by prescriptioBeee.g, Michael V. Hernandez, “Restating Implied, Prgsiivee,
and Statutory Easements,” 40 Real.Prop.,Prob. &Tr5, 105-109 (2005) (prescriptive
easements “serve[] no legitimate independent fanciind should be abolished” because
“awarding a permanent property right to a willitdspasser hardly preserves the peace, and
the law of prescription actually breeds litigatlmnforcing the landowner to sue a trespasser
before the statutory period runs.”); William G. Acknan and Shane T. Johnson, “Outlaws
of the Past: A Western Perspective on Prescriimh Adverse Possession,” 31 Land &
Water L.Rev. 79, 80 (1996) (“[T]he public policymporting [the usage of prescription and
adverse possession] has long since gone the wg afttle drive and the chuckwagon. .
.. [T]hey represent a significant imposition ondawner rights . . . [and] reward[] the theft
of land.”).

Because this radical departure from our existimghas not been addressed by the
parties, we decline to consider such a dramatiogé#o our law.

*Many cases prior to 1951 alluded to the variousielets of the prescriptive easement
doctrine, bufTown of Paden Citwas the first case to assemble all of the elentegtther
into one, cohesive rulé&seeJohn W. Fisher, Il, “A Survey of the Law of Easensen West
Virginia,” 112 W.Va.L.Rev. 637, 677 (2010) (“[T]rerwere a number of prescriptive

(continued...)
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%(...continued)
easement cases decided in the first half of thattet century. The decisions resolved the
dispute between the litigants without an extendgcgsion of the various elements required
to establish prescriptive easements.Jee, e.g.Syllabus Point 2Crosier v. Brown 66
W.Va. 273, 66 S.E. 326 (1909) (“To establish aregamnt of private way over land by
prescription the use must be continuous and umuypexd for the necessary period, under a
bona fideclaim of right, adverse to the owner of the lanadl avith his knowledge and
silence. If the use is by his permission, or ifdpposes and denies the right, title to the
easement does not come by such use.”); SyllabassPoand 25taggers v. Hing87 W.Va.
65, 104 S.E. 768 (1920) (“1. Open, continuous, ratdrious use by an owner of land, of a
private way over an adjoining tract of land owngdhother person, known, acquiesced in,
unobjected to, and unprotested by the latter,esymptively adverse to him, and enjoyed
under éona fideclaim of right. 2. Such use for the period présst by the statute limiting
rights of action for the recovery of land, in thisance of proof of circumstances altering its
character, ripens into perfect title by prescriptio an easement over the adjoining land.”);
Syllabus Points 1 and Epreman v. Greenbur@8 W.Va. 376, 106 S.E. 876 (1921) (“1.
Open, continuous, and notorious use by an ownlanofof a private way over an adjoining
tract owned by another person, known, acquiescaahiwbjected to, and unprotested by the
latter, is presumptively adverse to him and enjayeder a bona fide claim of right, even
though the way is used jointly by both owners asramon outlet from their properties. 2.
Such use for a period of ten years, in the abseh@eoof of circumstances altering its
character, ripens into perfect title to an easeraeat the adjoining land by prescription.”);
Syllabus Points 1 and Ball v. Backus92 W.Va. 155, 114 S.E. 449 (1922) (same); SyBabu
Point 2,Linger v. Watson108 W.Va. 180, 150 S.E. 525 (1929) (“To estabdisleasement
by prescription there must be: First, continued amdterrupted use or enjoyment; second,
identity of the thing enjoyed; and, third, a clamfnright adverse to the owner of the soill,
known to and acquiesced in by him. If the useg/ithbk owner’s permission, or if he opposes
and denies the right, title to the easement doesarae by such use.”); Syllabus Point 2,
Post v. Wallace119 W.Va. 132, 192 S.E. 112 (1937) (“The opemtiomous, and
uninterrupted use of a road over the land of amptlmederbona fideclaim of right, and
without objection from the owner, for a period eftyears, creates in the user of such road
a right by prescription to the continued use thetg®dyllabus,Derifield v. Maynard 126
W.Va. 750, 30 S.E.2d 10 (1944) (“A private rightwedy over land, by prescription can only
be acquired by uninterrupted user by a person wherts such right, or by his predecessor
in title to land to which such right is appurtendot a period of ten years or more, under
claim of right, and without objection from the owré the servient estate. User of such way
by others does not inure to the benefit of an owvter has not, or his predecessors in title
(continued...)
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To establish an easement by prescription there brist
continued and uninterrupted use or enjoyment fdeadt ten
years, identity of the thing enjoyed, and a clafmght adverse
to the owner of the land, known to and acquiesedéy him; but
if the use is by permission of the owner, an easénsenot
created by such use.

Stated another way,
As to an easement by prescription, the requisde#s

acquisition are continued and uninterrupted, opeh\asible,

use of a definite right in the land of another whiidentical to

that claimed as an easement and has a relatibe tese of, and

a direct and apparent connection with, the domiteamement

under an adverse claim of right, for the prescrgperiod of

time.
Town of Paden City1l36 W.Va. at 137, 66 S.E.2d at 286. In WestMigg the prescriptive
period of time — ten years — derives from the s¢atfilimitation for property dispute/.Va.
Code 55-2-1 [1923] (“No person shall make an entryamyring an action to recover, any
land, but within ten years next after the time hich the right to make such entry or to bring
such action shall have first accrued to himsetb@ome person through whom he claims.”).

Professors Bruce and Ely state the prescriptivereast doctrine this way:

[G]enerally a person claiming [a prescriptive] easat must
show the following: adverse, open and notoriousitiooous

%(...continued)
have not, used the same for the period necessangdte a prescriptive right to the continued
use thereof, except where the user by others mngeanied by a public claim thereto as a
public highway, and the expenditure of public maneylabor thereon.”
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and uninterrupted use of another’'s land for theopleiof
prescription.

The Law of Easements and Licenses in [.a&hdb.2 (footnotes omitted).See alsp
Restatement (First) of Property 457 (“An easement is created by such use df fan the
period of prescription, as would be privilegednfeasement existed, provided the use is (a)
adverse, and (b) for the period of prescriptiomticmious and uninterrupted.9.

Our examination of our prior cases applying thetdloe of prescriptive
easements reveals a lack of any clear enunciatibie oneanings of the concepts underlying
the doctrine. “The range and redundancy of termasraquirements reflect the diversity of
theories that have contributed to the making of Aca@ prescription doctrine Restatement

(Third) of Property (Servitudes§ 2.17, cmt. g. Justice Miller once said that wlitiseems

°The Restatement (Third) of Property (Servitudea$ the following definitions of
a prescriptive easement:
§ 2.16 Servitudes Created By Prescription: PreseeipJse
A prescriptive use of land that meets the requirdsget
forth in § 2.17 creates a servitude. A prescrgtige is . . . a
use that is adverse to the owner of the land antieeest in land
against which the servitude is claimed|.]

8 2.17 Servitudes Created By Prescription: Reqlergm
A servitude is created by a prescriptive use ofl |as
that term is defined in § 2.16, if the prescriptiae is:
(1) open or notorious, and
(2) continued without effective interruption foeth
prescriptive period.

Periods of prescriptive use may be tacked together
make up the prescriptive period if there is a tiansetween the
prescriptive users of either the inchoate servitmdie estate
benefited by the inchoate servitude.
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it is a “mere truism” to say that the “doctrineamfverse possession is firmly established in
our law,” in fact “when one attempts an orderlyesssnent of the doctrine through the cases,
itis at best an arduous taskSbmon v. Murphy Fabrication & Erection C@60 W.Va. 84,
89, 232 S.E.2d 524, 528 (1977). 3omon Justice Miller attempted to refine and clearly
establish the meaning of the concepts underlyiagltictrine of adverse possession.

Like the Court inSomon we will now attempt to set out definitions of the
elements necessary to establish a prescriptiveeaedefinitions intended to guide a finder
of fact. We recognize, however, that these debing “are at best fragile guidelines to
outline in a general way the elements of [presm@péasements], which in the main cannot
be naturally compartmentalized in a given caseyBerve only as a beginning point[.]” 160

W.Va. at 92, 232 S.E.2d at 529.

(1) Elements of the Prescriptive Easement Doctrine

To begin, after carefully considering the doctohprescriptive easements, we
believe that the better expression of the doctisnhis: a person claiming a prescriptive
easement must prove each of the following eleméhfdhe adverse use of another’s land;
(2) that the adverse use was continuous and urupted for at least ten years; (3) that the
adverse use was actually known to the owner ofath@, or so open, notorious and visible

that a reasonable owner of the land would havecedtthe use; and (4) the reasonably
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identified starting point, ending point, line, andlth of the land that was adversely used,

and the manner or purpose for which the land wasradly used.

(2) Burden of Proof

The degree of proof necessary to establish a ppésereasement is clear and
convincing evidence. As we said in Syllabus P2iotBeckley Nat. Exchange Bank v. Lilly
116 W.Va. 608, 182 S.E. 767 (1935):

In order to establish a right of way by prescriptiall of

the elements of prescriptive use, including the fiaat the use

relied upon is adverse, must appear by clear angimoing

proof.

See alspSyllabus Point 1 dBerkeley Development Corp. v. HutzI#69 W.Va. 844, 229
S.E.2d 732 (1976) (“The burden of proving an easgmests on the party claiming such
right and must be established by clear and conwinproof.”); Syllabus Point Fanti v.
Welsh 152 W.Va. 233, 161 S.E.2d 501 (1968) (“A landomvbo asserts the right to an
easement by prescription over the land of anothestrastablish such right by clear and
convincing proof.”); Ely & Bruce,The Law of Easements and Licenses in |.&8:3
(“[T]he burden of proving the existence of a prgsore easement rests on the claimant, and
doubt will be resolved in favor of the landowner.”)*[C]lear and convincing’ is the
measure or degree of proof that will produce inrthed of the factfinder a firm belief or

conviction as to the allegations sought to be déistadxl.” Brown v. Gobblgl96 W.Va. 559,

564, 474 S.E.2d 489, 494 (1996iting Wheeling Dollar Sav. & Trust Co. v. Singé62
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W.Va. 502, 510, 250 S.E.2d 369, 374 (1978). “Claad convincing evidence’ or ‘clear,
cogent and convincing evidence’ is the highestiptessstandard of civil proof[.] . .. Itis
intermediate, being more than a mere preponderanteot to the extent of such certainty
as is required beyond a reasonable doubt as inmaimases.” Cramer v. West Virginia

Dept. of Highways180 W.Va. 97, 99 n. 1, 375 S.E.2d 568, 570 1.9B8) per curian).'*

1See alspColeman v. Anne Arundel County Police Dep69 Md. 108, 797 A.2d
770 (2002) guotingMaryland Pattern Jury Instructionk8 (3¢ ed.2000)) (“To be clear and
convincing, evidence should be ‘clear’ in the semisat it is certain, plain to the
understanding, and unambiguous and ‘convincingh@sense that it is so reasonable and
persuasive as to cause you to believe ®Mgxwell v. Carl Bierbaum, Inc48 Ark.App. 159,
161, 893 S.W.2d 346, 348 (1995) (“Clear and conumpevidence has been defined as proof
so clear, direct, weighty, and convincing as tobémahe fact finder to come to a clear
conviction, without hesitation, of the matter agsay it is that degree of proof that will
produce in the trier of fact a firm conviction aghe allegation sought to be established.”);
State v. Turrentinel52 Ariz. 61, 68, 730 P.2d 238, 245 (Ariz.App8&P (“Clear and
convincing evidence is that measure or degreeaufghat will produce in the mind of the
trier of facts a firm belief or conviction as tetissue sought to be proved. Itis intermediate,
being more than a mere preponderance of evideatapbto the extent of such certainty as
required with proof beyond a reasonable doub€9lorado v. New Mexigal67 U.S. 310,
316 (1984) (the party with the burden of persuasiay prevail only if he can “place in the
ultimate factfinder an abiding conviction that theh of [his] factual contentions are ‘highly
probable.”); Slomowitz v. Walke29 So.2d 797, 800 (Fla.Ct.App.1983) (“[C]leadan
convincing evidence requires that the evidence edbund to be credible; the facts to
which the witnesses testify must be distinctly rerbered; the testimony must be precise and
explicit and the witnesses must be lacking in cemfinas to the facts in issue. The evidence
must be of such weight that it produces in the nohdhe trier of fact a firm belief or
conviction, without hesitancy, as to the truthlué tlllegations sought to be established.”).
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Prescriptive easements are not favored in the'avit is axiomatic that
easements by prescription are not favored in lavabse they necessarily work losses or
forfeitures of the rights of othersZimmerman v. Newpqrd16 P.2d 622, 629 (Okl. 1966).
“In this important matter, of subjecting, withowyy one man’s land for the use of another,
we must remember that the claimant carries thedsuod proof, and he must show a use as
of right, a hostile, adversary use, clearly show @rosier v. Brown66 W.Va. at 277, 66
S.E. at 328. “Each . . . element[] . . . must bealdshed as a necessary, independent,
ultimate fact, the burden of showing which is oa plarty asserting the prescriptive title, and
the failure to find any one of such elements [aéf . . ., for such failure to find is construed
as a finding against it.Carnahan v. Moriah Property Owners Ass’n, Infl6 N.E.2d 437,
441-42 (Ind. 1999QuotingMonarch Real Estate Co. v. Fry&7 Ind.App. 119, 124-25, 133
N.E. 156, 158 (1921). “The absence of any ondl @f auch requisites will defeat a claim
of a right to an easement by prescriptioRdnti v. Welsh152 W.Va. at 236, 161 S.E.2d at

503.

12See e.g, Brick House Cafe & Pub, L.L.C. v. Callahab51 S.W.3d 838, 841
(Mo.App. W.D., 2004) (“The law does not favor theation of prescriptive easements.”);
Carnahan v. Moriah Property Owners Ass'n, In¢16 N.E.2d 437, 441 (Ind., 1999)
(“Prescriptive easements are not favored in the’JaWedersen v. Washington State Dept.
of Transp, 43 Wash.App. 413, 417, 717 P.2d 773, 776 (198B¢$criptive rights are not
favored in law”);Kuhlmann v. Platte Valley Irr. Dist166 Neb. 493, 512, 89 N.W.2d 768,
780 (1958) (“A prescriptive right is not lookedwith favor by the law.”)Eagle Lodge, Inc.

v. Hofmeyer193 Va. 864, 877, 71 S.E.2d 195, 202 (1952)t(*flay be said that the law is
jealous of a claim to an easement, and the busien the party asserting such a claim to
prove its elements clearly.”).
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Accordingly, we hold that a person claiming a prggive easement must
establish each element of prescriptive use asessary and independent fact by clear and
convincing evidence, and the failure to establish@e element is fatal to the claim.

We now turn to the definitions of the four elemethiat a person claiming a

prescriptive easement is required to establish.

(3) “Adverse Use” of Another’s Land Defined

A person claiming a prescriptive easement musdtghisw that his or her use
of the servient estate was “adverse” to the rightke true owner. Without the requirement
of adversity, “licenses would grow into grantsiod fee, and permissive occupations of land
become conveyances of it. ‘It would shock thassesf right,” Chief Justice Marshall said
... 'If a possession which was permissive anda@gtconsistent with the title of another
should silently bar that title.”District of Columbia v. Robinseri80 U.S. 92, 100 (1901),
quotingKirk v. Smith ex dem Peng2 U.S. 241, 288 (1824).

But what does “adverse” truly mean? *“Adverse use’'a complex
concept[.]** Our cases discussing prescriptive easementslbabed around the words
“adverse” and “hostile,” but have never attemptegddsit a forthright definition to guide a

finder of fact!* Many of our early cases are tarnished with aidkes of terminology that

134 Powell on Real Propert§ 34.10[2][a] [Michael Allan Wolf ed., 2010].

“The best definition of “adverse” we can locate im urisprudence can be found,
(continued...)
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often confuses modern analysis.” Fisher, “A Sureéyhe Law of Easements in West

Virginia,” 112 W.Va.L.Rev. at 67%5. This problem is not unique to West Virginia. &s

14(...continued)

not in a case on prescriptive easements, but is@uinal case on adverse possession.
[FlJor the element of “hostile” or “adverse” posdess the
person claiming adverse possession must show tmsat h
possession of the property was against the rightheftrue
owner and is inconsistent with the title of thestawner. The
word “hostile” is synonymous with the word “advéraad need
not and does not import that the disseisor muswshaevill or
malevolence to the true owner.

Somon v. Murphy Fabrication & Erection C460 W.Va. at 90, 232 S.E.2d at 528.

In Crosier v. Brown 66 W.Va. at 276-77, 66 S.E. at 328, we quotedhauit

specifically adopting, the following varied defioms for “adverse use”:
Adverse use has been variously defined as use ardaim of
right known to the owner of the servient tenemeamdp
whenever desired without permission asked or oljechade;
use such as the owner of an easement would matkevdhout
permission asked or given, and disregarding eptiha claims
of the owner of the land; and use under a clainright
inconsistent with or contrary to the interest of tither party,
and of such a character that it is difficult or wspible to
account for it except on the presumption of a grant

°As an example, Dean Fisher notes that the Couatly eases on prescription were
influenced by the fictional concept of the “losagt.”Id. at 673-675. The concept, derived
from the English common law, holds that if a perasad another’s land for 20 years, then
it was presumed that a grant authorizing the uddban made, but the grant itself had been
lost. Seg e.g, Rogerson v. Shepher83 W.Va. 307, 315, 10 S.E. 632, 635 (1889) (“[I]f
there has been the use of an easement for tweaty, yenexplained, it will be presumed to
be under a claim of right, and adverse, and becserft to establish a title by prescription,
and to authorize the presumption of a grant, unlasstradicted or explained[.]”);
Wooldridge v. Coughlin4d6 W.Va. 345, 348, 33 S.E. 233, 235 (1899) (“Eripson
presumes, as defined at common law, that a grasiowee made far back in time. In the
past the length of time of user of the easement mge been so long that evidence of its
commencement has become lost in its lapse. It st been from a time ‘whereof the
memory of man runneth not to the contrary.™).
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Utah court said over six decades ago, “[t]he coangsnot in accord as to the exact meaning
of ‘adverse use’ when applied to prescriptive eas#s” and great confusion “exists as a
result of the courts’ unfortunate choice of wordsharacterizing the use necessary to initiate
a prescriptive right."Zollinger v. Frank 110 Utah 514, 516-17, 175 P.2d 714, 715 (1946).
Moreover, instead of defining “adverse use,” in gnahour early cases this
Court simply presumed that a claimant’s use of la&g property was adverse, if the
claimant had otherwise proven the remaining eles@frthe prescriptive easement doctrine.
In doing so, the Court shifted the burden of prfoof the claimant to the landowner, who
had to prove that the servient estadd notoeen used adverseb.§, the land had been used

with permission).” Stated another way, while this Court has saidbtiden of proof is upon

¥In Zollinger, the Utah court quoted from Sir William Searle ésworth’s 17-
volumeHistory of English Lawwhere he too found great confusion as to the mgaof
“adverse use” in the context of prescriptive easgme
It would, I think, be true to say that there isamanch of English
law which is in a more unsatisfactory state. Thaes indeed,
other branches of English law which stand in neédro
intelligent restatement; but no mere restatemeanctlsar up the
muddle which the courts and the Legislature hawelioned to
make of the law of prescription.

Zollinger v. Frank 110 Utah at 516-17, 175 P.2d at 715.

YThis shifted burden of proof appeared repeatedbpincases in the first half of the
twentieth centurySeeSyllabus Point IHolland v. Flanagan139 W.Va. 884, 81 S.E.2d 908
(1954) (“The open, continuous and uninterrupted afse road over the lands of another,
underbona fideclaim of right, and without objection from the osrnfor a period of ten
years, creates in the user of such road a riglpréscription to the continued use thereof.
In the absence of any one or all of such requisitesclaimant of a private way does not
acquire such way by prescription over the landmother.”);Town of Paden City v. Felton
136 W.Va. at 139-40, 66 S.E.2d at 288 (“This Cdwag frequently decided that the open,

(continued...)
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7(...continued)
continuous and uninterrupted use of a private wayne landowner over the land of another
person for a period of ten years or more, with khewledge of such other person, is
presumptive evidence of the claim of right to asesaent and of the adverse character of the
use, and that the presumption will be deemed twhelusive, unless it is shown that the use
was permissive or that the owner of the land sd psetested and objected to such use.”);
Syllabus Point 2Post v. Wallace119 W.Va. 132, 192 S.E. 112 (1937) (“The open,
continuous, and uninterrupted use of a road owelathd of another, undbona fideclaim
of right, and without objection from the owner, Boperiod of ten years, creates in the user
of such road a right by prescription to the corgthuse thereof.”); Syllabus PointHall v.
Backus 92 W.Va. 155, 114 S.E. 449 (1922) (“Open, cordus) and notorious use by an
owner of land, of a private way over an adjoinirect owned by another person, known,
acquiesced in, unobjected to, and unprotesteddlatter, is presumptively adverse to him
and enjoyed under@ona fideclaim of right.”); Syllabus Point Foreman v. Greenbur@8
W.Va. 376, 106 S.E. 876 (1921) (“Open, continuamns] notorious use by an owner of land
of a private way over an adjoining tract owned hgtaer person, known, acquiesced in,
unobjected to, and unprotested by the latter,esymptively adverse to him and enjoyed
under a bona fide claim of right, even though tlas v¢ used jointly by both owners as a
common outlet from their properties.”); SyllabusRd, Staggers v. Hing87 W.Va. 65,
104 S.E. 768 (1920) (same); Syllabus PoiR@erts v. Ward35 W.Va. 474, 102 S.E. 96
(1920) (“Open, continuous, and notorious use bgvamer of land, of a private way over an
adjoining tract owned by another person, known,ussged in, unobjected to, and
unprotested by the latter, is presumptively advésdaem, and enjoyed underb@na fide
claim of right.”); Syllabus Point Zjawkins v. Conner75 W.Va. 220, 83 S.E. 982 (1914)
(“Continuous and uninterrupted use of a private feayen years or more, with knowledge
of the owner of the land, is presumptive eviderfadam of right to the easement and of the
adverse character of the use; and the presumpilbbexdeemed conclusive, unless it is
shown that the use was permissive or that the opraested and objected thereto.”);
Syllabus Point IMitchell v. Bowman74 W.Va. 498, 82 S.E. 330 (1914) (“One who for te
years or more continuously travels a defined wagrdhe lands of another, with the
knowledge of the owner, but without the owner’smpission, interruption, or denial of the
use, acquires the way by prescription.”); SyllaBasts 1 and 2)Valton v. Knight62 W.Va.
223, 58 S.E. 1025 (1907) (“A private right of way frescription may be acquired over
another’s land by visible, continuous, and unintpted use thereof for ten years, under a
bona fideclaim of right, with the acquiescence of the owner. Such use is presumed to
be with the knowledge and acquiescence of the oandrtoprima faciegive the right;
which presumption will be conclusive, unless accanm@d by the protest and objection of
(continued...)
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theclaimantof a prescriptive easement to prove adverse uaaather’s land for ten years
(by clear and convincing evidence, no less), astme time we have also said that it is the
landownewho bears the burden of proving that the claimamg@vas notadverse? if the
claimant merely showed ten years of continuoustidee land. This Court has never — until
this case — addressed or attempted to explaimitoesigruity in our law.

The term “adverse use” does not imply that theqgrectaiming a prescriptive
easement has animosity, personal hostility, orwill toward the landowner; the
uncommunicated mental state of the person is vagle Instead, adverse use is measured
by the observable actions and statements of tls®pe&taiming a prescriptive easement and

the owner of the lant?. Kellison v. Mclsaac131 N.H. 675, 680, 559 A.2d 834, 837 (1989)

7(...continued)
the owner under such circumstances as to repgl 8yllabus Point 2Wooldridge v.
Coughlin 46 W.Va. 345, 33 S.E. 233 (1899) (“Use of a pgewaay from one’s land over
land of another for ten years with the acquiescendtkat other will confer a right to such
way, but, if the landowner does not acquiesce thebait denies the right of way, such use
will not confer the right of way.”); Syllabus Poi8iBoyd v. Woolwing40 W.Va. 282, 21
S.E. 1020 (1895) (“A private right of way by prdgtion may be acquired by a visible,
continuous, uninterrupted use for twenty years uatbena fideclaim of right.”); Syllabus,
in part,Rogerson v. Shepher83 W.Va. 307, 10 S.E. 632 (“[l]f there has berropen and
public use of an easement for more than twentysyearexplained, it will be presumed to
be under a claim of right, and adversel.]")

180ur cases have not made clear what degree of fireddindowner was required to
produce to rebut the claimant’s evidence, whethe&vais clear and convincing proof, a
preponderance, or merely a prima facia case.

¥In the context of the doctrine of adverse possessiastice Miller made the
following observation about the choice of an “oljee” test for adversity that is based
entirely on the actions of the parties:
(continued...)
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(subjective intent of adverse claimant does notmieine validity of prescriptive claim);
Dunbar v. Heinrich 95 Wash.2d 20, 27, 622 P.2d 812, 816 (1980) (W&]sity is to be
measured by an objective standard; that is, bghlectively observable acts of the user and
the rightful owner.”)Bills v. Nunng 4 Mass.App.Ct. 279, 284 346 N.E.2d 718, 723 (1976
(**Adverseness’ is found in the actual use mad#hefway by the claimant of the easement:
the claimant’s uncommunicated mental state is irenedlt”).

“Adverse use” generally means the “use of propagythe owner himself
would exercise, entirely disregarding the claimstbkrs, asking permission from no one[.]”
Malnati v. Ramstead0 Wash.2d 105, 108, 309 P.2d 754 (1957). Usesafrvient estate
Is adverse “when a party . . . has received no gsram from the owner of the soil, and uses
the way as the owner would use it, disregardingclasns entirely, using it as though he

owned the property himself.Blanchard v. Moulton63 Me. 434, 437 (1873).

19(...continued)

It is, perhaps, sufficient to comment briefly ore ttwo major and
opposite views that have evolved in this area. &hances a subjective test;
the other an objective one. Those courts thadfiothe subjective test reason
that the element of hostile and adverse connotesraal intent and therefore
if one entertains a belief that he holds the disparea by virtue of his title
document, he does not possess it with the requditerse or hostile intent.
The other view looks on the physical acts and aafed that if physical
dominion has been exercised over the disputed #ieas sufficient to satisfy
the adverse or hostile element. As Holmes, Gated inBond v. O’Gara
177 Mass. 139, 58 N.E. 275 (1900), “His claim is limaited by his belief.”
We favor this latter theory.

The reasons for such selection may be at bestampitout it does
appear that proof is more certain if limited toeuttjve evidence.

Somon v. Murphy Fabrication & Erection C460 W.Va. at 95, 232 S.E.2d at 531.
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Our examination of authoritative texts, treatid@san Fisher’s authoritative
article on easements in West Virgiftiaand cases from other jurisdictions indicates dnat
“adverse use” of land is, at its root, one thaagminstthe rights of the landowner as
distinguished from one that inder the rights of the landowner. “Hostile use of real
property by an occupant or user . . . imports thatclaimant is possessing or using it as
owner, in contradistinction to possessing or ushng real property in recognition of or
subordinate to the title of the true owneMalnati v. Ramsteadb0 Wash.2d at 108, 309
P.2d at 756. A claimantis adversely using an¢thand when he “assert[s] an independent
and individual right in himself to use the way and the right to do so did not depend upon
a similar right to such use in other person§dwn of Paden City v. Feltpa36 W.Va. at
140, 66 S.E.2d at 288.

The Restatementffers the following definition of the term “adss™

2John W. Fisher, Il, “A Survey of the Law of Easensan West Virginia,” 112 W.
Va. L. Rev. 637 (2010).

2ITheRestatement (Third) of Property (Servitudedjcates that prescriptive use need
not be made personally and entirely by the persammang the prescriptive easement, but
“may be made by tenants, customers, guests, anarsisf the claimant.id., § 2.16, cmt.
e. Seee.g, Keller v. Hartman 175 W.Va. 418, 424, 333 S.E.2d 89, 95 (1985) JdM&rse
use by a lessee of a way appurtenant to the lelsphamises inures to the benefit of the
lessor only where the way is included, expresslyngliedly in the lease.”).But see
Jamison v. Waldeck United Methodist Chyrt@1 W.Va. 288, 291, 445 S.E.2d 229, 232
(1994) per curian) (Claimants lived in their house and used a rogda@oss church
property for seven years, then leased their homsthfee years. Because they could not
show that the use of the roadway was included,esgby or impliedly, in the lease of the
house, they could not establish a prescriptiveraaseover the roadway.)
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An “adverse” use . . . is a use made without theseat of the
landowner, or holder of the property interest used without
other authorization. Adverse uses create caussdioh in tort
for interference with property rights. The caustaction are
usually actions for trespass, nuisance, or waste.

Restatement (Third) of Property (Servitudés®.16, cmt. b. ThRestatemergoes on to
say:

To be adverse . . . a use must create a causetioh dor
interference with an interest in property like pass, nuisance,
or interference with a servitude benefit. To beeade, the use
must be made without authority and without permissif the
property owner. Thus, uses made pursuant to kesease not
adverse, nor are uses made pursuant to servitugesed
expressly, by implication, or by necessity.

Id., cmt. f??

Professors Bruce and Ely give a comparable dedimibf adverse use:

?In West Virginia, the definitions of “trespass, samce, or interference with a
servitude benefit” are well established, as wel &ndowner’s right to injunctive relief to
halt such wrongdoingSeee.g, Syllabus Point Lilly v. Bowling 120 W.Va. 169, 197 S.E.
299 (1938) (“Where trespasses to real estate aneraus and repeated, and promise to be
continuous, under circumstances making it improbabat damages therefor can be
recovered except through a multiplicity of actiaisaw, equity has jurisdiction to restrain
the same.”)Mahoney v. Walterl57 W.Va. 882, 888, 205 S.E.2d 692, 697 (1971K)ig"
well-settled law that the power to grant or derjymctive relief against a nuisance as well
as the scope of the injunction rest within the sbdiscretion of the trial court, according to
the facts and circumstances of the particular Gasyllabus Point 1Stifel v. Hannan95
W.Va. 617,123 S.E. 673 (1924) (one owner of apma@nt across a right of way may obtain
an injunction against another easement owner whosdhe right of way, and makes it “less
convenient and useful to any appreciable exterdany of the co-owners.”).See alsp
Syllabus,Shock v. Holt Lumber Cdl07 W.Va. 259, 148 S.E. 73 (1929) (“An excessise
of an easement may, ordinarily, be enjoined atiik@ance of the owner of the servient
estate.”)

33



Adversity does not imply animosity or personal Hibgt
but simply requires that the use of another’s laadvrongful
and without regard to the rights of the owner. . .

A use is adverse if it gives rise to a cause abactNo
prescriptive easement may be created unless thdevarer is
able to prevent the wrongful use by resort to law.

Bruce & Ely, The Law of Easements and Licenses in |.&r&t8.

Our case law has made it clear that if the claimaade use of the servient
estate with the owner’s permission, then the useveh adverseSege.g, Syllabus Point
1, Town of Paden City v. Feltosupra (“if the use is by permission of the owner, an
easement [by prescription] is not created by ssel’)y Syllabus Point Zirosier v. Brown
supra(“If the use is by his permission . . . title keteasement does not come by such use.”).

When a property owner gives another person peromds use his or her
property, the law implies that a license was inezhdRestatement (Third) of Property
(Servitudes)cmt. f. Unless additional facts suggest othezwitss assumed that the parties
intended that the property owner retain the rightetvoke the license at any timBoyd v.
Woolwine 40 W.Va. 282, 286, 21 S.E. 1020, 1021, (1895)](i¢ mere permission by the

owner of the land to the public to pass over thagris, without more, to be regarded as a

license revocable at his pleasuré®)See alspLinger v. Watson108 W.Va. 180, 183-84,

Zpermissive uses do not give rise to prescriptiyitsi, although they may give rise
to the creation of an easement by estopfek Cottrell v. Nurnbergerl31 W.Va. 391, 47
S.E.2d 454 (1948%tuart v. Lake Washington Realty Cord1 W.Va. 627, 92 S.E.2d 891
(1956). See alspRestatement (Third) of Property (Servitugés2.10.

34



150 S.E. 525, 527 (1929) (When the plaintiff deneghtemoval of telephone lines across
plaintiff's land, the defendant sought to establibk lines had created a prescriptive
easement. The Court concluded the defendant feoledtablish adverse use because the
plaintiff's “understanding was that the line wagemain on the premises just so long as the
property owners consented thereto, and no longdP€ymission may be inferred “from the
neighborly relation of the parties, or from othecemstances.” #£owell on Real Estate

§ 34.10[2][a]**

?For examples of “neighborly relationssge e.g, Keebler v. Harding247 Mont.
518, 523, 807 P.2d 1354, 1358 (1991) (“evidenceadbcal custom of neighborly
accommodation or courtesy, without more, is suffitito establish permissive useRged
v. Soltys 106 Mich.App. 341, 347-48, 308 N.W.2d 201, 20881 (“Acquiescence for a
long term of years between adjoining owners in raluise of a driveway does not create title
in either party for the reason that the use idwetile or adverse.”Burrows v. Dintlemann
41 1. App.3d 83, 85, 353 N.E.2d 708, 710 (1976¢k{Vidence of the neighborly relationship
between the parties . . . may give rise to a rabigtpresumption that the land was used by
the permission of the owner.’$tubblefield v. Osborri49 Neb. 566, 572, 31 N.W.2d 547,
551 (1948) (“There was no claim of right or exclgsuse. The most that can be said as to
their crossing the lands in question is that it pasnissive only, a neighborly act on the part
of the owners or tenants on the land. There waslam of ownership on the part of
plaintiffs of such a nature that they openly anctitdy asserted directly against the actual
owners of the land in such a manner that the ownetsd be required to take affirmative
action against the plaintiffs.”);aRue v. Kosicl66 Ariz. 299, 305, 187 P.2d 642, 646 (1947)
(“It is a recognized rule of law that where the o$a private way by a neighbor is by the
express or implied permission of the owner, thdiooed use is not adverse and cannotripen
into a prescriptive right.”)Vall v. Landman152 Va. 889, 895, 148 S.E. 779, 781 (1929)
(“[W]here the owner of land opens a way thereorhisrown use and convenience, the mere
use by his neighbor under circumstances which eeitijures the way nor interferes with
the owner’s use of it, in the absence of some atinemmstance indicating a claim of right,
will not be considered as adverse, and will neygrinto a prescriptive right.”).

For examples of “other circumstancesée Restatement (Third) of Property
(Servitudes)8 2.16 cmt. g (“Evidence that the claimed senvestate was wild, unenclosed,

(continued...)
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A use that began as permissive will not become radvenless the license
(created by the granting of permission) is repuwtiat As we held in Syllabus Point 2 of
Faulkner v. Thorn122 W.Va. 323, 9 S.E.2d 140 (1940) (footnote djtde

The use of a way over the land of another, perwessi

its inception, will not create an easement by pipgon no

matter how long the use may be continued, unlesidénsee,

to the knowledge of the licensor, renounces thejssion and

claims the use as his own rightand thereafter uses the way

under his adverse claim openly, continuously and

uninterruptedly, for the prescriptive period.
In accord Bruce and Ely, 8 5:9 (“When use of a servierdtess initially permissive, the use
will confer a prescriptive right only if the usastssequently makes a direct assertion of a
claim hostile to the owner.”J;,own of Paden City v. Feltph36 W.Va. at 137-38, 66 S.E.2d
at 287 (“An easement over land will not arise bggaription simply from permission of the
owner of the servient estate, no matter how loeg#rmissive use may continue; and when

a use by permission has begun, in the absencerd decisive act by the claimant of the

easement, which indicates an adverse and hosila,dhe use will continue to be regarded

24(...continued)
vacant land overcomes the presumption of preseeptise in many states, creating a
presumption that the use was permissive. Eviddratehe use was made in common with
the owner of the land, or that the road over whiclght of way is claimed was constructed
by the owner for his own use, may also overcomegthsumption of prescriptive use.”)

?*Some courts use the term ‘claim of right’ in lieficlaim of title. Both phrases are
synonymous and are distinct from the principlecofor of title.” The latter phrase denotes
that the disseisor possesses some type of writtempaper; whereas under the concept of
claim of title or right, the disseisor has no tipj@aper but a mere naked assertion of
ownership.” Somon v. Murphy Fabrication & Erection Cd.60 W.Va. at 90 n. 4, 232
S.E.2d at 528 n. 4.
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as permissive, and this is especially so whengkeitithe land is in common with its use by

others.”).

TheRestatemergoes one step further, and suggests that eviee groperty
owner has not given explicit permission, any usadmin subordination to the property
owner” is not adverse. “Subordination” means thatuser is acting with authorization,
express or implied, from the landowner, or actinger a right that is derivative from the

landowner’s title. The reason that a use madaboeglination to the property owner is not

adverse

.. . Is that the property owner is not put on c®tf the need to
take steps to protect against the establishmepteasicriptive

rights. To express the idea that an adverse usgotde in

subordination to the rights of the owner, it iguently said that
the use must be made under claim of right. This cha¢ mean
that the user must claim entitlement to a servitudshow color
of title, as sometimes mistakenly asserted, buelpe¢hat the

user must not act in such a way as to lead the otereelieve

that no adverse claim is asserted. Use under dhiight may

also mean that the user acts as the owner of @wsrwould

act, as opposed to the way a casual trespassed &otul

Restatement (Third) of Property (Servitud&s?.16, cmt. f. Uses “made in subordination
to the property owner” include uses by someoneetya=lated by blood; a co-tenant, a
licensee, or holder of some other type of easemeservitude. Because these uses are

essentially authorized by the property owner, theig not adverse.

?°One treatise suggests that “closely related bydSlaan mean a parent and child,
or close brothers, but not first cousins once rezdavith no evidence of a close relationship,
or three unfriendly sistersSee4 Powell on Real Propert§ 34.10[2][c].

37



We hold that in the context of prescriptive easeliem “adverse use” of land
Is a wrongful use, made without the express origdgbermission of the owner of the land.
An “adverse use” is one that creates a cause @by the owner against the person
claiming the prescriptive easement; no prescripi@sement may be created unless the
person claiming the easement proves that the oemed have prevented the wrongful use
by resorting to the law. A use of another’s lanattegan as permissive will not become
adverse unless the license (created by the graotipgrmission) is repudiated.

We now turn to the incongruity with our prior cdae, namely that our cases
allow a finder of fact to conclusively presume thaise was adverse if the other elements
of the prescriptive easement doctrine are estaduis8ee footnot&7, supra

Easements by prescription are not favored in thelb@cause they essentially
reward a trespasser and allow the taking of anstpevperty without compensation. In this
modern age, it does little to encourage civilitpyvien neighbors to have a rule whereby a
landowner, who allows his neighbor to use some gfants land, runs the risk that the use
may transmogrify into a legally-binding prescrigtivse merely by the passage of time. Such
arule, as this case demonstrates, encouragessaxpétigation between neighbors to either

obtain some legal injunction to stop the use ofidinel, or obtain a legal ruling definitively
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establishing an easement. Worse, such a rule migled neighbors to resort to aggressive,
extra-legal acts in defense of their propéfty.

We therefore hold that the burden of proving advesse is upon the party who
Is claiming a prescriptive easement against tlezasts of the true owner of the land. To the
extent our prior cases suggest that proof of aéugss is not required, or that the continuous
and uninterrupted use of another’s land for tems/&apresumed to be adverse, they are

hereby overruled® The landowner has no burden of proof. It isgkeson claiming the

2’For example, istate v. Cogk204 W.Va. 591, 515 S.E.2d 127 (1999), the defenda
and her husband built a fence along the edge ofghgperty. The defendant’s neighbors
tore down the fence, placed roofing nails in thieddant’s driveway, and bulldozed dirt and
rocks onto the property. Upon learning that defenidhad called the police, one neighbor
began to violently beat the defendant’s husbanddefense of her husband, the defendant
shot and killed the neighborSee alspFarmers and Mechanics Mut. Ins. Co. of West
Virginia v. Cook 210 W.Va. 394, 557 S.E.2d 801 (2001).

*We therefore overrule the following cases, to tkiemt they are inconsistent with
our decision today: Syllabus Poinfybro, L.L.C. v. LaFollette217 W.Va. 425,618 S.E.2d
434 (2005) per curiam; Syllabus Point 3arist Lumber, Inc. v. Browr209 W.Va. 530, 550
S.E.2d 66 (2001 )er curian); Syllabus Point 1Clain-Stefanelli v. Thompsph99 W.Va.
590, 486 S.E.2d 330 (1997); Syllabus Poir@&r v. Constablel96 W.Va. 276,470 S.E.2d
408 (1996) per curian); Syllabus Point 2yloran v. Edman194 W.Va. 342, 460 S.E.2d 477
(1995) per curian); Syllabus Point 1Jamison v. Waldeck United Methodist Chyrt@l
W.Va. 288, 445 S.E.2d 229 (1994)( curian); Syllabus Point 1Crane v. Hayes187
W.Va. 198,417 S.E.2d 117 (199p§( curian); Syllabus Point 1IShrewsbury v. Humphrgy
183 W.Va. 291, 395 S.E.2d 535 (19901 curian); Syllabus Point 2Norman v. Belcher
180W.Va. 581, 378 S.E.2d 446 (198%(curian); Syllabus Point J;oster v. Sumnef80
W.Va. 617, 378 S.E.2d 659 (1989k( curian); Syllabus Point 2Keller v. Hartman 175
W.Va. 418, 333 S.E.2d 89 (1985); Syllabus Poie3keley Development Corp. v. Hutzler
159 W.Va. 844, 229 S.E.2d 732 (1976); Syllabus PayiMonk v. Gillenwater141 W.Va.
27,87 S.E.2d 537 (1955); Syllabus Poirtiélland v. Flanagan139 W.Va. 884, 81 S.E.2d
908 (1954);Town of Paden City v. Feltpd36 W.Va. 127, 139-40, 66 S.E.2d 280, 288
(1951); SyllabusDerifield v. Maynard126 W.Va. 750, 30 S.E.2d 10 (1944); Syllabus Poin

(continued...)
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prescriptive easement who must prove, by cleacandincing evidence, that the use of the

land was adverse to the true owner of the land.

(4) *Continuous and Uninterrupted” Defined

The second element of the prescriptive easemeirtig@cequires that the
person claiming a prescriptive easement show hieedidiverse use of the servient estate was
continuous and uninterrupted for at least ten yeditse ten-year period is the statute of
limitation for property disputesSeeW.Va. Code55-2-1,supra

We have consistently defined the terms “continu@umf “uninterrupted,” but
only in the context of adverse possession. Tha tepntinuous” means that an adverse

possession has not been abandoned by the claimamgdthe ten-year period,;

28(...continued)

2, Post v. Wallacel119 W.Va. 132, 192 S.E. 112 (1937); Syllabus ®alnand 2Hall v.
Backus92 W.Va. 155, 114 S.E. 449 (1922); Syllabus Rdirdnd 2l-oreman v. Greenburg

88 W.Va. 376, 106 S.E. 876 (1921); Syllabus Poji$taggers v. Hine87 W.Va. 65, 104
S.E. 768 (1920); Syllabus PointRpberts v. Ward85 W.Va. 474, 102 S.E. 96 (1920);
Syllabus Point 1Mitchell v. Bowman74 W.Va. 498, 82 S.E. 330 (1914); Syllabus Points
1 and 2Walton v. Knight62 W.Va. 223, 58 S.E. 1025 (1907); Syllabus Pai®#ooldridge

v. Coughlin 46 W.Va. 345, 33 S.E. 233 (1899); Syllabus P8irBoyd v. Woolwing40
W.Va. 282,21 S.E. 1020 (1895); SyllabBsgerson v. Shepher@B W.Va. 307, 10 S.E. 632
(1889).

We recognize that it is the “minority rule” to hdlgat “use of another’s property is
deemed permissive, and the claimant must demoestha& adverse character of the
claimant’s actions.” Bruce & Ely, 8 5:3. Howev#his view “rests on the perceptions that
Americans are both neighborly and litigious, sd #raunauthorized use would have been
objected to. It furthers a policy favoring devetognt of land and requiring people to pay
for burdens they would impose on the land of otheRestatement (Third) of Property
(Servitudes)§ 2.16, cmt.g.
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“uninterrupted” means that no other party, unreléahe party claiming adverse possession,
has broken the chain of possession. For instangeart of Syllabus Point 6 ddtate v.
Davis 140 W.Va. 153, 83 S.E.2d 114 (1954), we said:

In the law of adverse possession, continuous psissesieans

possession which has not been abandoned by hinclaims

such possession and uninterrupted possession P@ssession

which has not been effectually broken by the passasof

another persof?.

In the context of prescriptive easements, “[flanse to be continuous, it is

critical that there be no break in the attitudenohd of the claimant or the claimant’s

2%See alspSomon v. Murphy Fabrication & Erection Cd.60 W.Va. at 91, 232
S.E.2d at 529 (“For the possession to be ‘contisusumerely to state that it must last for
the statutory period, which, as we have seen,@dihdamental basis for the doctrine of
adverse possession.”); Syllabus Poir&kersburg Indus. Co. v. Schyl#3 W.Va. 470,

27 S.E. 255 (1897) (“Adverse possession is logtrbgk in its continuity, by abandonment,
or other cause, before the bar of the statutengptete, and seisin is restored to the true
owner. A subsequent entry is a new disseisin, @nthot be added to the former
possession.”); SyllabusSwann v. Young36 W.Va. 57, 14 S.E. 426 (1892) (adverse
possession “must be continuous and uninterrupted1f® years by our law) the period
prescribed by the statute, — ‘continuous,’ in tese of not being abandoned by himself;
‘uninterrupted,’ in the sense of not being effeeljvbroken by another.”)faylor v. Town

of Philippi, 35 W.Va. 554, 14 S.E. 130, 132 (1891) (Adwgressession “must be
uninterrupted and continuous; neither broken bylaronor abandoned by himself.Qpre

v. Faupe] 24 W.Va. 238, (1884) (“He must show that sucheasle possession has been
continued, consecutive and unbroken for the statyteriod. . . . [U]nless the adverse
claimant is so in possession of the land that hg ahany time be sued as trespasser the
statute will not run in his favor; and althoughrhay have taken actual possession, if he does
not continue there so that he may be sued at ang@yds a trespasser during the prescriptive
bar, he cannot rely on the statute of limitationsSee alsp2 C.J.SAdverse Possessién
149 (2010) (“Continuity of adverse possession foe full statutory period without
interruption or breach is an essential prerequisitehe perfection of title by adverse
possession.”).
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predecessor which would amount to a recognitiosubbrdination to the servient owner’s
consent or an abandonment of the use in resportise s@rvient owner’'s demandWehde

v. Regional Transp. Authorit237 Ill.App.3d 664, 680-81, 604 N.E.2d 446, 45892). A
claimant’s use of another’s land need not be regulanstant, or daily in order to be
“continuous.” “[T]he evidence need not show a ¢ansuse in order to establish continuity;
rather, continuity is established if the evidenteves a settled course of conduct indicating
an attitude of mind on the part of the user or sifleat the use is the exercise of a property
right.” Keefer v. Jones167 Pa. 544, 548, 359 A.2d 735, 737 (1976). tiAdlt is necessary

Is that the use be as often as required by theanafuhe use and the needs of the claimant.”
Richards v. Pines Ranch, In659 P.2d 948, 949 (Utah, 1977).

The existence of gaps in time between the claimaus of another’s land will

not necessarily destroy the continuity of use.

Easements that are seasonal or periodical mayduered by
prescription. For example, one may obtain a pigee
easement by driving cattle to and from a summegealoy using
a beach or a driveway only during the summer, ayeing a
roadway in the haying season, or by making seasm®abf a
path. Likewise, intermittent but recurring useoifiral roadway
for hauling wood and other purposes constitutesrélgeired
continuity. Further, in an unusual case, . . oantry club
acquired a prescriptive easement to use adjagathlaa rough
when several poorly hit golf balls landed on theviemt estate
each day. In an equally unusual circumstancecaméinuity
requirement was satisfied by the existence andapufent use of
a fire escape between two buildings. It has atsntheld that
infrequent use of a roadway to visit lots purchase@ventual
retirement living was continuous. Moreover, inesssng the
continuity requirement courts will consider use \agitors,
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service providers, and family members attributatdethe
claimant.

Bruce & Ely, The Law of Easements and Licenses in | .8Mt15 (footnotes omitted).
However, to establish a prescriptive easementdhénuity element requires
“more than occasional or sporadic use of the mdktay.” Newman v. MicheR24 W.Va.
735, 744, 688 S.E.2d 610, 619 (20809)[O]ccasional acts of trespass do not satisfy the
requirement of continuity.” Bruce & Elgupra 8 5:15. “Intermittent use may be continuous
for purposes of establishing a prescriptive easéhigrs consistent with the normal use that

an owner of the property would make and is suffitieopen and notorious to give notice

3See Veachv. Dag72 W.Va. 276, 278-79, 304 S.E.2d 860, 863 (1§83)curian)
(claimant, who had used a contested way a fewalggar to hunt deer and mushrooms, had
failed to establish sufficient continuity of usechase “an occasional or sporadic use does
not constitute ‘continuous’ use. . . . [T]o suppb# establishment of a prescriptive easement
the use of a way must be more than occasionalaadj.”); Syllabus Point 8)Vestover
Volunteer Fire Dept. v. Barked42 W.Va. 404, 95 S.E.2d 807 (1957) (petitiormrght
adverse possession of land that had been useddardays each year for a number of years
for the purpose of holding carnivals; Court fouhd tise insufficient because “Occasional
and sporadic acts of dominion tending to show Esee of land, which are not continuous
for the statutory period, do not constitute adversgsession as is contemplated by law.”);
Eagle Land Co. v. FerrelB7 W.Va. 608, 125 S.E. 589 (1924) (“outside afastonal acts
of trespass, by pasturing and grubbing on the land, perhaps planting a few trees,”
defendant could not show possession of land witlugh continuity to give rise to adverse
possession)Vade v. McDougleb9 W.Va. 113, 52 S.E. 1026 (1906) (occasionaiggpof
cattle or cutting of timber or of sod on land dowd constitute continuous possession
sufficient to give rise to adverse possessidsge alspFannin v. Somervell Count¢50
S.W.2d 933 (Tex.Civ.App.1970) (a group of peoplewlhcasionally used a private parcel
along a river for picnicking, camping, swimming drsthing, failed to demonstrate that their
use was sufficiently continuous to support a plipee easement.).
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to the owner of the servient estate that the ssasserting an easemenGreat Northern
Paper Co., Inc. v. Eldredgé&86 A.2d 1075, 1077 (Me.1996).

The establishment of a prescriptive easement atpanes that the claimant’s
adverse use of another’s property must be “uninpeed” for ten years. A use can only be
interrupted by the landowner “asserting ownershafioke the prescriptive period has
expired.” Bruce & Elysupra 8§ 5:15. “Actions by a third person do not intgrtran adverse
usage because they do not represent an assertitomifion by the ownef. Moreover,
brief interruptions caused by natural forces orstauttion projects do not negate continuity
of usage.”’ld. (Footnote added). A claimant’s adverse use reagterrupted by the owner

of the servient estate physically blocking the waying the prescriptive pericdpr by the

This element is different from adverse possessidrere the actions of a third
person, unrelated to the claimacén interrupt an adverse possession. This is because,
order to claim adverse ownership of land, the certrmust show exclusive possession for
the limitation period.

%2Seege.g, Trask v. Noziskdl 34 P.3d 544, 550 (Colo.App., 2006) (“To intetrtie
acquisition of a prescriptive easement before thri®ory period has run, the true owner
must assert a claim to the land or perform anaditould reinstate the owner’s possession.
An owner may interrupt the running of the statufpeyiod by physically limiting access to
the property.” Use was interrupted by large eartherm blocking road for three days.);
Kelley v. Westover56 Ark.App. 56, 60, 938 S.W.2d 235, 236-37 (1997A]ny
unambiguous act of the owner of the land whichesgrhis intention to exclude others from
the uninterrupted use of the right claimed bretksantinuity so as to prevent the acquisition
of an easement therein by prescription.” Owneetkttrees, and placed barbed wire, brush
and logs, across roadStiefel v. Lindemanr83 Conn. App. 799, 811, 638 A.2d 642, 649
(1994) (“The owner of the servient land over whilsa right-of-way is used may interrupt
the use by committing an act that breaks its cartyri Use interrupted when owner installed
fence across right-of-way and planted shrubbe®ugh v. Conwayl57 Ind.App. 44, 299
N.E.2d 214 (1973) (use interrupted when serviemidavner planted a garden on most of

(continued...)
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owner instituting successful legal proceedings.urfi¢rous courts have held when the
potential servient owner, by either threats or platsbarriers, succeeds in causing a
discontinuance of the usep matter how briefthe running of the prescriptive period is
stopped.” Pittman v. Lowther363 S.C. 47, 50, 610 S.E.2d 479, 480 (2005).] Harier
established for the purpose of, and in fact, infgiing an adverse claimant’s use is effective
even if it is ultimately removed by the adversarmknt.” Trask v. Noziskdl34 P.3d 544,
553 (Colo.App., 2006).

However, mere unheeded requests, protests, oljsctior threats of
prosecution or litigation by a landowner that tlkeroant stop are insufficient to interrupt an
adverse usage. These actions must result intéreuption of the use, no matter how brief.
“Indeed, complaints may strengthen the conclusi@t the claimant’s use was hostile.”
Bruce & Ely,supra 5:16.

We therefore conclude that for an adverse use todog#inuous,” the person
claiming a prescriptive easement must show thaethas no abandonment of the adverse
use during the ten-year prescriptive period, ocogedion by the person that he or she was
using the land with the owner’s permission. Adiially, the adverse use need not have
been regular, constant or daily to be “continuousyt it must have been more than

occasional or sporadic. All that is necessarfas the person prove that the land was used

3(...continued)
disputed area)Serrano v. Grisson213 Cal.App.2d 300, 28 Cal.Rptr. 579 (1963) (owne
plowed up road and began farming the land).
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as often as required by the nature of the easesnaght, and with enough regularity to give
the owner notice that the person was a wrongd@ariiisg an easement.

Furthermore, we hold that for an adverse use tamaterrupted,” the person
claiming a prescriptive easement must show thabwreer of the land did not overtly assert
ownership of the land during the ten-year preseepperiod. Mere unheeded requests,
protests, objections, or threats of prosecutiolitigation by the landowner that the person
stop are insufficient to interrupt an adverse usdany act by the landowner succeeded in
causing the person to discontinue the adversenosmatter how brief the discontinuance,

then the adverse use was interrupted.

(5) “Known” or “Notorious and Visible” Adverse Udgefined

To create a prescriptive easement, the claimadt/erae use must either be
actually known to the rightful owner of the sentiestate, or be open and notorious so that
a reasonable owner would have been on notice oadierse use. ‘“If a right of way is
claimed by prescription, the claimant should allegel prove that over the prescriptive
period, without interruption, he (or a predecessotitle) used the way with such open
frequency as to notify its owner of the purpossubject his land to the use.” Syllabus Point
1, in partNutter v. Kerby120 W.Va. 532, 199 S.E. 455 (193%ee alspSyllabus Point 5,

Core v. Faupel24 W.Va. 238 (1884) (“Adverse possession in @asgecin order to effect an
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ouster of the owner, must in its nature possesh sotoriety, that the owner may be
presumed to have notice of it and of its extehimust be open, visible and exclusive.”).

“Of course, where the landowner has actual knovdesighe adverse claim,
the use need not be open and notorious.” Brucéy&skpra 8 5:13. Sege.g, Conley v.
Conley 168 W.Va. 500, 502, 285 S.E.2d 140, 142 (199®&y curiam) (claimant had
established a prescriptive easement to use ageadross the servient estate because the use
of the line was “obvious to all parties involved™Black’s Law Dictionarydefines ‘actual
knowledge’ as ‘direct and clear knowledge, asuggtished from constructive knowledge,’
Black’s Law Dictionaryat 888 (8th Ed.2004)[.]Mace v. Ford Motor C9221 W.Va. 198,
204, 653 S.E.2d 660, 666 (2007).

The “open and notorious” element is “designed sure that the owner of the
real property which is being encroached upon hagbor constructive notice of the adverse
use and to provide sufficient time to take necegsaetion to prevent that adverse use from
ripening into a prescriptive easemenZimmer v. Dykstra39 Cal.App.3d 422, 431, 114
Cal.Rptr. 380, 386 (1974). “In other words, thagesmust be of such a nature as to charge
the landowner with constructive notice.” Bruce & Esupra 8 5:13. TheRestatement
offers the following reasoning:

The purpose of the requirement that the use be open

notorious is to give the owner of the servient tes@ample

opportunity to protect against the establishmemtrescriptive

rights. To satisfy this requirement, the adverse must be

made in such a way that a reasonably diligent owoeaitd learn
of its existence, nature, and extent. “Open” galhemeans that
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the use is not made in secret or stealthily. § alao mean that
it is visible or apparent. “Notorious” generallyeans that the
use is actually known to the owner, or is widelypwkm in the
neighborhood. Although the terms are often stated
conjunctively, the requirements are disjunctive.uge that is
actually known to the owner of the servient estaisfies the
requirement even though it is not open. An opermdiple and
apparent use satisfies the requirement evenitfalghbors have
no actual knowledge of it. A use that is not ojpen is so
widely known in the community that the owner shdutchware
of it also satisfies the requirement. . . .

To meet the open-or-notorious requirement, a ust ganerally

be substantial and reasonably definite so thaitahdowner

should be aware that an adverse use is being nfageradic

and casual uses are generally not open or notorious

To be open a use must be made with sufficient &aqy that

the owner of the servient estate has a reasonppltatoinity to

become aware of it. Seasonal or intermittent usg tve

sufficient if consistent with the character or o§éhe dominant

and servient estates or with the normal use thatdvoe made

of a servitude of the type claimed.
Restatement (Third) of Property (Servitudé&s2.17

We hold that the “open and notorious” or “actudhown” requirement is
designed to give the owner of the land ample opiodtst to protect against another person’s
actions to establish a prescriptive easement.siabksh that an adverse use was “open and
notorious,” the person claiming a prescriptive ezset must show that the wrongful use was

visible and apparent, was not made stealthily csearet, and was so conspicuous and

obvious that a reasonable, prudent owner of langddveave noticed. However, where the
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owner of the land had actual knowledge of the agb/ase, the person claiming a prescriptive

easement need not show that the use was open trnos.

(6) Identifying the line, width, starting and endipoints, and use of the easement

Our law is clear that “[a] right of way acquired fmgscription for one purpose
cannot be broadened or diverted, and its charantkextent are determined by the use made
of it during the period of prescription.” SyllabBsint 3,Monk v. Gillenwater141 W.Va.
27,87 S.E.2d 537 (1955). “When an easement leasdmjuired by prescription, the extent
of the right so acquired is measured and deterntiyetie extent of the user out of which
it originated.” Syllabus Point #£oreman v. Greenbur@8 W.Va. 376, 106 S.E. 876 (1921).
“The precise location of an easement sought testabkshed should be described either by
metes and bounds or in some other definite wayllaBus Point 1, in partNutter v. Kerby

120 W.Va. 532, 199 S.E. 455 (1938).

*For an example of a prescriptive easement thatlaoot be established because it
could not be definitely describegeeSticklen v. Kittle 168 W.Va. 147, 287 S.E.2d 148
(1981). InSticklen an airport sought a prescriptive “avigation” eaeat, which gives one
a right to navigation in airspace over designatedll The Court found that “[v]arious
practical problems would make such a prescriptasement difficult to define,” including
problems arising from the types and number of dyiag aircraft, and alterations to the
flight paths of those aircraft that might involvdj@cent properties. 168 W.Va. at 160, 287
S.E.2d at 155. The Court therefore concluded,yita®us Point 1, that “[a]n avigation
easement in the airspace used by aircraft oveslad@cent to an airport cannot be acquired
by prescription.”
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In other words, “[t]he use of the land definespheameters of the easement.”
Wheeling Stamping v. Warwood Lad®6 W.Va. 255, 258, 412 S.E.2d 253, 256 (1991).
The scope of the right acquired by prescriptionl“be commensurate with and measured
by the use” that originally gave rise to the easem8hock v. Holt Lumber Cal07 W.Va.
259, 262, 148 S.E. 73, 74 (1929).

For example, irfCrane v. Hayesl87 W.Va. 198, 417 S.E.2d 117 (199291
curiam), a roadway was built across the defendants’ iarkde 1920s as a logging road. It
was occasionally used by the plaintiffs (and theadecessors) for agricultural purposes after
the 1930s, and to occasionally gather firewoodarheck fences. In 1980, the plaintiffs
began clearing and upgrading the road on the defésdland, and used the road as an
access to build two houses on their property. Whendefendants realized the plaintiff
intended to use the road across their land as @sador the new houses, the defendants
blocked the road. We concluded that the plainbifid a prescriptive easement, but only for
agricultural uses, gathering of firewood, and cleglences. The plaintiffs were “not
entitled to increase the burden on the land tompess travel for residential purposes.” 187
W.Va. at 201, 417 S.E.2d at 120.

The manner in which a prescriptive easement maysbd is defined by the

manner in which the easement was used historialtfhe character and purpose of the

¥History proves there are many different reasonftividuals to seek an easement.
Forinstance, iRerrine v. E.l. du Pont de Nemours and,@25 W.Va. 482, 498, 694 S.E.2d
(continued...)
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easement acquired by prescription are determinedhbyuse made of it during the

prescriptive period.” Syllabus PointByrns v. Goff164 W.Va. 301, 262 S.E.2d 772 (1980)
(per curian). The entire history of the claimant’s usagehafway over which an easement
IS sought must be evaluated to determine the ctearand scope of the prescriptive
easement.See Clain-Stefanelli v. Thompsd®9 W.Va. 590, 595, 486 S.E.2d 330, 335
(1997).

We hold that a person claiming a prescriptive easgnmust prove the
reasonably precise location of the starting andreng@oints of the land that was used
adversely, the line that the use followed acrosddhd, and the width of the land that was
adversely used. Furthermore, the manner or puipagkich the person adversely used the
land must be established. This is because aafgidy acquired by a prescriptive easement
cannot be broadened, diverted or moved; its purpoddocation are determined solely by

the adverse use made of the land during the tenpyeacriptive period.

3(...continued)
815, 831 (2010), we noted how a smelting plant iobth express easements from
neighboring property owners for the perpetual rightlischarge “solids, liquids, smokes,
dust, precipitates, gases, fumes, vapors and otagers” “over and onto” the neighboring
properties. “[A]n easement allows a person to gada activities on another’s land that, in
the absence of the easement, would be a nuisauéritain Dev., LLC v. Columbia Nat.
Res., InG.210 W.Va. 128, 135, 556 S.E.2d 95, 102 (2001).
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B.
The Lack of Evidence at Trial of a Prescriptive &agnt

We now turn to the assertion by the defendantsgRa@mnd Virginia Stegall,
that plaintiff Michael O’Dell failed to establishpescriptive easement.

As we have previously related, the plaintiff intuogd the testimony of several
individuals who stated that the front part of tmawgl lane had, for many decades prior to
1999, been regularly used by churchgoers approgisnawice a week to access a parking
lot at the rear of the church. The plaintiff's exipsaid that he did not think the plaintiff had
a prescriptive easement. Instead, the expertitsams his opinion that when Isaac Strider
deeded the four lots bordering the gravel landhers, between 1893 and 1911, Mr. Strider
must have intended for the owners of the fourtotsave a right to use the gravel road for
ingress and egress. This was pure speculatiofy.oehe basis of this testimony, the jury
concluded that the plaintiff had a prescriptiveezasnt.

The plaintiff bore the burden of proving, by claad convincing evidence, that
he (or his predecessors in title) (1) adverselgise gravel lane against the interests of its
owner; (2) that the adverse use was continuousiaimerrupted for at least ten years; (3)
that the adverse use was known to the owner, ar,apeorious and visible; and (4), the
precise line, width, starting and ending pointg] ase for which the easement was sought.
After carefully scrutinizing the evidence and tesiny produced at trial, we think it is clear

that there is insufficient evidence to supportjthg’s verdict.
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First and foremost, the plaintiff failed to shovattnis use of the gravel lane
was adverse, thatis, that it was wrongful and matteut the express or implied permission
of the rightful owner of the land. In part, thsshecause the plaintiff wholly failed to show
that the defendantswvned the landipon which the gravel lane rests. “The essen@nof
adverse use is that such use be made of the laavtbdfer.”Keller v. Hartman 175 W.Va.
418, 424, 333 S.E.2d 89, 95 (1985). Without qoestihe owner of the alleged servient
estate is an indispensable party to a lawsuittabésh an easement across that estate.

The 1899 deed of the third lot (how owned by Msb&e) clearly identifies
the gravel lane as being owned by “I.H. Stridend dhe deed conveyed a right to use the
gravel lane “for ingress and egress 25 ft. widenmig from the said lot through the land of
I.H. Strider[.]” At no point did the plaintiff evadentify for the jury the current successor
to Mr. Strider, or otherwise suggest who the cur@mner of the gravel lane might be.
When plaintiff’'s counsel was asked at oral argurbefdre this Court, he conceded that none

of the parties knows who owns the gravel roadwaye therefore believe that the plaintiff

#While the record does not suggest who currentlysotine land upon which the
gravel lane sits, it does appear that the dismideéehdants Donald and Patricia Walker are
the current successors to Mr. Strider, in that they own what appears to be the remainder
of Mr. Strider’s 23-acre tract. Therefore, theyymatso own the servient estate. However,
the Walkers have settled with the plaintiff. Tle¢tlement agreement stated that they have
no interest in the gravel lane. The plaintiff'sian against the Walkers has been dismissed
with prejudice — and, accordingly, any suit by glaintiff (or his successors) against the
Walkers (or their successors) to establish ownpisithe gravel lane would likely be barred
by principles ofres judicataor issue preclusion.¢., collateral estoppel).
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failed to prove any use of the gravel lane was esdvi® the owner of the servient estate over
which the alleged prescriptive easement crosses.

Furthermore, the plaintiff failed to show that fréor use of the gravel lane,
by himself and his predecessors, was in any wangit toward, or without the express or
implied permission of, the owner of the servienats The plaintiff was required to prove
that his actions (and the actions of his predeesamounted to trespassing, and that the
owner — whoever it might be — would have wantegrevent the plaintiff's use, or the
churchgoers’ use, by resorting to the law. Weamateive that when Mr. Strider deeded the
plaintiff's lot to the German Baptist Brethren Cblurin 1898, he gave implicit or explicit
permission for churchgoers to use the lane. Ngthmthe record suggests that the
churchgoers’ use of the gravel lane was anythingertian a neighborly accommodation by

the owner of the gravel larie.

%®Another potential problem with the plaintiff's thgd'is that use of a right of way
in common with the public is regarded as negatiapgesumption of grant to any individual
user.” Town of Paden City v. Feltph36 W.Va. at 137, 66 S.E.2d at 287. Cases fribvero
jurisdictions support the notion that “the gengmablic use of a right-of-way may raise a
presumption that the use is permissive.” Bruce l§ Bupra § 5:9. This “public use
exception” is generally stated this way:

Where . . . the same degree of use upon whichdberse claim is based has

been exercised indiscriminately by the generalipulridividual acquisition

of a prescriptive easement has generally beeninelolssible. In such a case,

the claimant must perform some act whereby theradveature of the claim

is clearly indicated to the owner of the serviestate.

Hall v. Strawn 108 Idaho 111, 112-13, 697 P.2d 451, 452-53 (6}i.A985).
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Second, the plaintiff was required to establisht tine adverse use was
continuous and uninterrupted for at least ten ye&@ing record supports the plaintiff's claim
that he and his predecessor’s use of the graveMas uninterrupted for a ten year period,
in the sense that there is no evidence to indittetethe owner of the gravel lane ever
asserted control of the lane or that the use ofathe was discontinued. However, again,
there is no evidence to support the plaintiff'sroléhat use was continuous, because there
was no evidence that the churchgoers’ use of titeewas adverse for a ten-year period, and
no evidence that they believed they were using gfaael lane without the owner’s
permission (or otherwise in subordination to thenery. Nevertheless, if the owner of the
servient estate is not identified at trial, thea #uverse use cannot be proven.

Third, the plaintiff was required to establish ttie¢ adverse use was actually
known to the owner, or so open, notorious and ladiat a reasonable owner would have
recognized the adverse use. The plaintiff coutdestablish actual knowledge of the owner
without first identifying the owner. And while thaintiff may have established a use that
was so open, notorious and visible that any redderavner of the land would have had
ample opportunity to protect against the creatiba a prescriptive easement, because the
plaintiff never established that the use was advdns claim must fail.

Fourth and finally, we cannot say that the plaintifroduced clear evidence
of the precise location of the land that was adgrased. The plaintiff also did not

introduce clear evidence that the use for whiclsdwght the easement was similar to the
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alleged adverse use during the prescriptive peridte plaintiff introduced evidence that
churchgoers used the gravel lane approximatelyet@io/eek to access a parking lot at the
rear of the building — a parking lot that appangnty longer exists. The plaintiff sought a
prescriptive easement to use the gravel lane tlaidccess the side of the building. The
plaintiff bore the burden of proving how his propdsdaily use of the gravel lane was
reasonably similar to the churchgoers’ twice-a-wesdk of the lane. Likewise, the plaintiff
bore the burden of showing how his proposed actesbhe side of the building was
reasonably similar to the churchgoers’ use of éme lto access the parking lot that used to
be at the rear of the building. The plaintiff wownly have been entitled to use the gravel
lane for the purposes encompassed within the @liggm-year prescriptive period; he was
not entitled to increase the burden on the serdstate.

In sum, we conclude that the plaintiff failed totaddish, by clear and
convincing evidence, that a prescriptive easemastoreated to use the gravel lane to access

a horseshoe driveway at the north side of his himmeoutine ingress and egress.

C.
Remaining Claims against the Defendants

At trial, a jury awarded the plaintiff damages aghithe defendants in the
amounts of $5,300 in compensatory damages, and@4/ punitive damages. These
damages were based on: (1) the jury’s determinafianhthe defendants had intentionally

interfered with the plaintiff's prescriptive easamig2) for the tort of outrage and invasion
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of the plaintiff's right of privacy, because thefeledants had photographed the plaintiff
using the gravel lane and tape recorded a convendagtween the plaintiff and one of the
defendants; and (3) civil conspiracy.

After careful examination of the record, we findenadence proving the legal
elements of these causes of action.

First, the jury concluded that the defendants héhtionally interfered with
the plaintiff's prescriptive easement allowing imgress and egress on the gravel lane. As
we just established, the plaintiff has no legahtigf ingress and egre¥s Accordingly, to
the extent the jury’s award is based on this claynthe plaintiff, it must be vacated.

Second, the jury concluded that the defendantselngadged in outrageous
conduct, and had invaded the plaintiff's privad{e set forth the elements of a cause of

action for the tort of outrage — more often refdri@as the intentional or reckless infliction

¥"\We acknowledge that Ms. Seibert settled with tkaéngiff, and gave the plaintiff a
“quitclaim deed of easement” that purports to dhesplaintiff some sort of an easement to
use the gravel lane. Since there is nothing irrelserd to suggest that Ms. Seibert owned
the servient estate (that is, the land upon whiehgravel lane passes), she had no right to
grant anyone an express easement to use it.

Furthermore, the record establishes that Ms. Sedrdy owns an easement that is
appurtenant to the third lot, an easement whichesgy gives her a right to use the gravel
lane for ingress to and egress from her lot. Wedl established in other jurisdictions that
an easement appurtenant adheres to the dominaté.estn easement appurtenant cannot
exist apart from the dominant estate, and cardosterred only by transfer of the dominant
property. Bruce & Elyl.aw of Easements and Licenses in L&g®9:1 and 9:2.

For what it is worth, the quitclaim deed from M®il&rt might as well as have
included a grant of ownership to the Brooklyn Badg
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of emotional distress — in Syllabus Point Jedvis v. Alcon Laboratories, In202 W.Va.
369, 504 S.E.2d 419 (1998), where we stated:

In order for a plaintiff to prevail on a claim for
intentional or reckless infliction of emotional tlesss, four
elements must be established. It must be showrthét the
defendant’s conduct was atrocious, intolerable,sameixtreme
and outrageous as to exceed the bounds of ded@)¢lgat the
defendant acted with the intent to inflict emotibdigtress, or
acted recklessly when it was certain or substaytdrtain
emotional distress would result from his condu8j;that the
actions of the defendant caused the plaintiff téesemotional
distress; and, (4) that the emotional distressesedf by the
plaintiff was so severe that no reasonable persaidcbe
expected to endure it.

We stated ifravisthat trial courts should first examine the pro@gented by the plaintiff
to determine if the defendant’s conduct may ledadlgonsidered “extreme and outrageous.”
We held, in Syllabus Point 4 dtravis

In evaluating a defendant’s conduct in an intergiar
reckless infliction of emotional distress claime ttole of the
trial court is to first determine whether the defent’s conduct
may reasonably be regarded as so extreme and eatraigs to
constitute the intentional or reckless inflictioh @motional
distress. Whether conduct may reasonably be caeside
outrageous is a legal question, and whether conduatfact
outrageous is a question for jury determination.

We first recognized a “right of privacy” iRoach v. Harperl43 W.Va. 869,
105 S.E.2d 564 (1958). We stated, in SyllabustPoof Roach
The right of privacy, including the right of an imatlual

to be let alone and to keep secret his private aomrations,
conversations and affairs, is a right the unwagairivasion or
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violation of which gives rise to a common law righiaction for
damages.

We have said that there are at least four wayshieatght to privacy may be invaded:
An “invasion of privacy” includes (1) an unreasoleab

intrusion upon the seclusion of another; (2) arrayppation of

another’s name or likeness; (3) unreasonable ptybjiven to

another’s private life; and (4) publicity that uasenably places

another in a false light before the public.

Syllabus Point 8Crump v. Beckley Newspapers, [l 3 W.Va. 699, 320 S.E.2d 70 (1984).
The plaintiff appears to assert that the defendamsasonably intruded upon his seclusion,
by the defendants (a) taking his photograph asrbgedon the gravel lane, and (b)
surreptitiously tape recording a conversation onthe defendants had with the plaintiff
while standing on the lane.

After careful examination of the record, we seeen@ence of emotional
distress by the plaintiff that “was so severe rasomable person could be expected to endure
it.” Syllabus Point 3Travis, supra We find no evidence to support the conclusiat the
defendants’ actions, as a matter of law, were s and outrageous as to constitute
intentional infliction of emotional distress.

Likewise, we see no evidence that the plaintifigght “to be let alone and to
keep secret his private communications” was invaay breached by the defendants. The

plaintiff had no right to privacy — that is, no igto not have his car photographed — while

driving in a public place. Further, the defendadid not record a secret, private
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communication; they recorded a public communicati@tween the plaintiff and one of the
defendants, held in an open pldte.

The defendants’ actions, while perhaps indignamt amnoying, were not
undertaken or expected to cause severe emotiostaésis to the plaintiff. The plaintiff's
evidence does not show that the defendants’ actrgestionally or recklessly inflicted
emotional distress on the plaintiff.

Instead, the defendants were correct in their beie the plaintiff did not
have a legal right to use the gravel lane. Wihieedefendants do not own the gravel lane,
the evidence presented demonstrates that the dafesnttave an easement to use the lane to
access the Leetown Pike/Route 15 that is impligdeeby necessity or by prior use of the
lane. INCobb v. Daugherty225 W.Va. 435, 693 S.E.2d 800 (2010), we defaredasement

implied by necessity in Syllabus Point 4:

*The actions of the defendant do not appear todgail or tortious under the West
Virginia Wiretapping and Electronic SurveillancetA@ he Act says that if one of the parties
to a communication consents to the interceptiaecording of the communication, and the
purpose of the interception does not otherwisetdats a criminal or tortious act, then the
interception is permitted by the Act. The Adt,Va.Code62-1D-3(e) [2007], states:

It is lawful under this article for a person todntept a
wire, oral or electronic communication where thespea is a
party to the communication or where one of theipaito the
communication has given prior consent to the imption
unless the communication is intercepted for theppse of
committing any criminal or tortious act in violatioof the
constitution or laws of the United States or thastiution or
laws of this state.

60



To establish an easement implied by necessity (wihic
West Virginia is called a “way of necessity”), afyanust prove
four elements: (1) prior common ownership of thend@nt and
servient estates; (2) severance (that is, a coneeyaf the
dominant and/or servient estates to another); {(8)eatime of
the severance, the easement was strictly necdesérg benefit
of either the parcel transferred or the parcelmeth and (4) a
continuing necessity for an easement.

In Syllabus Point 6 o€obh we defined an easement implied by a prior usbefand:
To establish an easement implied by a prior usthef

land, a party must prove four elements: (1) priommon

ownership of the dominant and servient estatess€2grance

(that is, a conveyance of the dominant and/or sat\@states to

another); (3) the use giving rise to the asserésement was in

existence at the time of the conveyance dividirggfoperty,

and the use has been so long continued and sousbamto

show that the parties to the conveyance intendddregant for

the use to be permanent; and (4) the easementagassary at

the time of the severance for the proper and redsen

enjoyment of the dominant estate.
The record establishes a prior common ownershtpetiefendants’ lot and Mr. Strider’s
23-acre tract, as well as a severance in 1911th®none hand, at the time the defendants’
lot was created, it was strictly necessary, andicoes to be necessary, for the defendants
to be able to use the gravel lane to access aghighway. Hence, the defendants have an
easement implied by necessity. On the other harif11, the gravel lane had clearly and
obviously been in existence (as was evidencedd$899 deed of the third lot that gave the

owner an express easement), the 1911 deed refertied lane as a “lane to public road,”

and the lane was necessary in 1911 for the realeramyment of the defendants’ lot.
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Hence, the defendants can also establish an easiempéiad by a prior use of the gravel lane
to access their lot.

The defendants were apparently acting out of theicere belief that the
plaintiff was wrongfully using the gravel lane, ath@t the plaintiff's use of the lane would
cause wear and tear that the defendants wouldriieactually obligated to repair. On this
record, we believe that the trial court shoulda asatter of law, have entered judgment for
the defendants on the counts of outrage and invasiprivacy.

The final count alleged by the plaintiff is thaéttlefendants were engaged in
a civil conspiracy. We recently set forth the defon of a civil conspiracy in Syllabus
Points 8 and 9 ddunn v. Rockwell225 W.Va. 43, 689 S.E.2d 255 (2009):

8. A civil conspiracy is a combination of two or reo

persons by concerted action to accomplish an unlgwirpose

or to accomplish some purpose, not in itself unldwby

unlawful means. The cause of action is not crededhe

conspiracy but by the wrongful acts done by theedeéénts to

the injury of the plaintiff.

9. A civil conspiracy is not per se stand-alone cause of

action; it is instead a legal doctrine under wHiability for a

tort may be imposed on people who did not actuaiymit a

tort themselves but who shared a common plan fer it

commission with the actual perpetrator(s).

We made clear iBunn v. Rockwethat a civil conspiracy must be based on somerniyidg
tort or wrong. As we have discussed above, foofathe torts or wrongs alleged by the

plaintiff (interference with the plaintiff's pregptive easement, outrage, and invasion of

privacy) there is insufficient evidence to suppbetjury’s verdict. Accordingly, we find that
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there is also insufficient evidence to supportjting’s finding that the defendants engaged

in a civil conspiracy to commit any of those alldderts or wrongs.

V.
Conclusion

After careful consideration of the record and trguanents of the parties, we
find that the plaintiff failed to establish a rigiat an easement by prescription to use the
gravel lane, and failed to prove the necessaryetsiof the other causes of action. Thus,
we believe that the circuit court should have gedntidgment to the defendants.

Accordingly, the jury’s verdict must be reversedddhe case remanded for
entry of judgment in favor of the defendants.

Reversed and remanded.
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