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SYLLABUS BY THE COURT

1. “Ordinarily the denial of a motion for failure giate a claim upon
which relief can be granted made pursuantest Virginia Rules of Civil Procedure
12(b)(6) is interlocutory and is, therefore, nomediately appealable.” Syllabus Point 2,
State ex rel. Arrow Concrete Co. v. HiR4 W. Va. 239, 460 S.E.2d 54 (1995).

2. “A circuit court’s denial of summary judgment ths predicated on
gualified immunity is an interlocutory ruling whichsubject to immediate appeal under the
‘collateral order’ doctrine.” Syllabus Point Robinson v. Pack23 W. Va. 828, 679
S.E.2d 660 (2009).

3. “The public policy favors prosecution for crimasd requires the
protection of a person who in good faith and ug@sonable grounds institutes proceedings
upon a criminal charge. The legal presumptiorh#& every prosecution for crime is
founded upon probable cause and is institutedhf®purpose of justice.” Syllabus Point
4, McNair v. Erwin,84 W. Va. 250, 99 S.E. 454 (1919).

4. A plaintiff who brings a cause of action allegitigt he or she was
criminally prosecuted in retaliation for exercisiagight protected by the state or federal
constitution must plead and prove as an elemetitteotause of action that there was an

absence of probable cause to support the crimhoakgution.



5. In a claim for retaliatory prosecution in whichlaintiff alleges that he
or she was criminally prosecuted in retaliationdgercising a right protected by the state
or federal constitution, a grand jury indictmentiisna facie evidence of probable cause for
the underlying criminal prosecution, and a plafmtifty rebut this evidence by showing that
the indictment was procured by fraud, perjury,aisified evidence.

6. “A judgment of conviction . . . although reversadwrit of error and
the accused discharged from further prosecutiomeomand of the case, is conclusive
evidence of probable cause for believing the aatgsdty of the offense charged to him,
unless the conviction was procured by fraud; anghlamtiff in an action for malicious
prosecution devolves the duty of averring and bwawcing proof showing such fraud by
other undue means.” Syllabus PoinHhddad v. Railway CoZ7 W. Va. 710, 88 S.E.
1038 (1916).

7. “In the absence of an insurance contract waitimeg defense, the
doctrine of qualified or official immunity bars gon of mere negligence against a State
agency not within the purview of the West Virginizovernmental Tort Claims and
Insurance Reform Act, W. Va. Code 8§ 29-12A¢el1 ,seq.and against an officer of that
department acting within the scope of his or hemplegment, with respect to the
discretionary judgments, decisions, and actiorth@bfficer.” Syllabus Point &lark v.

Dunn,195 W. Va. 272, 465 S.E.2d 374 (1995).



Benjamin, Justice:

The appellants, West Virginia State Police andeStabopers D.M. Nelson,
A.S. Perdue, and C.E. Akers, appeal the Augus089 Drder of the Circuit Court of
Kanawha County that denied the appellants’ motmdismiss a complaint filed against
them by the appellees, Betty Jarvis and Wanda @aalleging claims for retaliatory
prosecution and negligence. For the reasons equldielow, we reverse the circuit court’s

order.

FACTS

In 2004, the West Virginia State Police, an appeleerein, began conducting
a major drug enforcement investigation in Mingo @yu In connection with the
investigation, Carla Collins became a cooperatiieass for the state police. Subsequently,
Ms. Collins was killed and her body was discovenesl makeshift grave near an abandoned
trailer. It was later determined that Valerie Rdenurdered Ms. Collins in April 2005, at

the direction of George “Porgie” Lecco.



The federal government charged several individuatls various crimes in
connection with Ms. Collins’ murder including Geergjecco, Valerie Friend, and Walter
Harmon. Mr. Harmon was represented by Lawyer Mechia Clifford. Mr. Clifford
employed Appellee Wanda Carney as an investig&tppellee Betty Jarvis, an aunt of Mr.
Harmon, offered to assist Mr. Clifford and Ms. Gayrin connection with providing a

defense for her nephew.

As part of Ms. Carney’s investigation, she spok€aomella Blankenship and
Valerie Friend. Both women told Ms. Carney that Marmon was not present at the murder
of Ms. Collins. Ms. Carney also learned from meistigation that the police were allegedly
involved in the drug trafficking under investigatiand that State Trooper D.M. Nelson, an

appellant herein, was rumored to have had a se&laionship with Ms. Collins.

The State subsequently indicted Ms. Carney andJitsis for obstructing a
police officer and conspiracy to obstruct a pobffecer. The evidence the State relied upon
in obtaining an indictment and at trial was tha ttvo women had hindered the police
investigation into Ms. Collins’ murder by removif@@armella Blankenship from Mingo
County and thereby delaying a police interview with. Blankenship. The State further
alleged that the appellees made derogatory renadndst the police to a material witness,

Alola Boseman, that affected Ms. Boseman’s abtlityirust the police. Finally, it was



alleged by the State that the appellees commitgsgpass and removed certain items having

relevance to the case from the house where Msdrriesided prior to the murder.

In September 2006, a jury convicted Ms. CarneyMsadlarvis of obstruction

and conspiracy to commit obstruction. The two worappealed to this Court, andState

v. Carney222 W. Va. 152, 663 S.E.2d 606 (2008), this Coanrersed the convictions due
to insufficiency of the evidence. This Court fouhdt the obstruction statute requires that
the defendant’s conduct be either with force oawhll. Upon application of the statute to
the evidence below, the Court determined that Msn€y’'s and Ms. Jarvis’s conduct was
not unlawful. With regard to the alleged derogatmosmments made by the women, this
Court found that the comments were protected speeathich the appellees could not be

prosecuted.

After the reversal of their convictions, the appe#i brought in Kanawha
County Circuit Court claims for retaliatory proséon and negligence against the West
Virginia State Police and State Troopers D.M. Ne3b.S. Perdue, and C.E. Akers. With
regard to the retaliatory prosecution claim, thesiees assert that their arrest and conviction

was in retaliation for exercising their constituta rights?

In their retaliatory prosecution claim, the appediallege that the appellants’ actions
violated rights guaranteed by the First, FourtithESixth, and Fourteenth Amendments to
(continued...)



The appellants thereafter moved to dismiss the tintp on the basis that the
appellees failed to state a cognizable constitatitort claim for retaliatory prosecution.
The appellants also argued that they cannot beliadlieé under the doctrine of qualified
immunity. Finally, the appellants posited that #ppellees have no cognizable claim for

negligence.

In its August 4, 2009 order, the circuit court ahthe appellants’ motion to

dismiss. The appellants now appeal the circuitttoarder.

STANDARD OF REVIEW

This appeal arises from the circuit court's demmfla motion to dismiss

pursuant to Rule 12(b)(6) of the West Virginia Rutd Civil Procedure. “Ordinarily the

!(...continued)
the federal constitution. This Court recognizedase of action for such a claim in Syllabus
Point 2 ofHutchison v. City of Huntingtod98 W. Va. 139, 479 S.E.2d 649 (1996) where
we held:

Unless barred by one of the recognized statutory,
constitutional or common law immunities, a privatuse of
action exists where a municipality or local goveemtal unit
causes injury by denying that person rights thapaotected by
the Due Process Clause embodied within Article B) ®f the
West Virginia Constitution.



denial of a motion for failure to state a claim apehich relief can be granted made pursuant
to West Virginia Rules of Civil Procedue(b)(6) is interlocutory and is, therefore, not
immediately appealable.” Syllabus PoinEgate ex rel. Arrow Concrete Co. v. HilB4 W.

Va. 239, 460 S.E.2d 54 (1995). However, in Syl&abBoint 2 oRobinson v. Pack23 W.

Va. 828, 679 S.E.2d 660 (2009), this Court held tf#4 circuit court’s denial of summary
judgment that is predicated on qualified immunstan interlocutory ruling which is subject

to immediate appeal under the ‘collateral orderttdoe.”” Because the instant order

This Court explained ifRobinson 223 W. Va. at 832, 679 S.E.2d at 664, that the
“collateral order” doctrine

was set forth by the United States Supreme Cowbimen |[v.
Beneficial Indus. Loan Corp337 U.S. 541 (1949)]. . .. In
Durm [v. Heck’s, Inc.] 184 W. Va. at 566 n. 2, 401 S.E.2d at
912 n. 2, we noted the doctrine as an exceptidhegdederal
interpretation of Rule 54(b), and we said that ui@tzhn,“[a]n
interlocutory order would be subject to appeal unttes
doctrine if it “(1) conclusively determines the plged
controversy, (2) resolves an important issue cotalylseparate
from the merits of the actions, and (3) is effeelyv
unreviewable on appeal from a final judgment.” té@ons
omitted).

We further discussed iRobinsonwhy the collateral order doctrine applies to cases
involving claims of qualified immunity:

With regard to the first factor @@ohen. . . [b]Jecause a
ruling denying the availability of immunity fullyesolves the
iIssue of a litigant’s obligation to participatetire litigation, the
first factor of Cohenis easily met. As to the second factor
which focuses on whether the immunity ruling resslv
significantissues separate from the merits, tisditle question
(continued...)



denying a motion to dismiss is an interlocutoryewrthat is predicated in part on qualified
immunity, we find that the order is subject to inthade appeal under our holding in
Robinson.We will review the order to dismiss undeteanovasstandard SeeSyllabus Point
4,Ewing v. Board of Educ202 W. Va. 228, 503 S.E.2d 541 (1998) (“When aypad part
of an appeal from a final judgment, assigns as er@rcuit court’s denial of a motion to

dismiss, the circuit court’s disposition of the matto dismiss will be reviewede nova’).

?(...continued)
that the claim of immunity is conceptually distirfebm the
merits of the plaintiff’'s claim that his or her hig have been
violated. . . .

The final factor of th€ohentest requires us to consider
whether a qualified immunity ruling is effectivalpreviewable
at the appeal stage. Postponing review of a ruliegying
iImmunity to the post-trial stage is fruitless . because the
underlying objective in any immunity determinat{absolute or
qualified) is immunity from suit. Traditional apfse review
of a qualified immunity ruling cannot achieve théended goal
of an immunity ruling: the right not to be subjézthe burden
of trial. As a result, the third factor Glohenis easily met.

Robinson223 W. Va. at 832-833, 679 S.E.2d at 664-665 (makequotations, brackets, and
citations omitted).



[1.
DISCUSSION

A. Failure to state cognizable claim for retaliatgrosecution

On appeal to this Court, the appellants assigm artbe circuit court’s failure
to hold that a plaintiff alleging retaliatory pr@sgion against the police must allege and
prove lack of probable cause to prosecute. Thmiiticourt, in finding that the appellees
have asserted a viable state constitutional tamclappliedvit. Healthy City Board of Ed.
v. Doyle, 429 U.S. 274 (1977).Mt. Healthyis an employment case in which the plaintiff
alleged adverse conduct for exercising his rightsuthe First and Fourteenth Amendments.
In that case, the Supreme Court explained:

[T]he burden [is] properly placed upon [plaintit§ show that

his conduct was constitutionally protected, andttia conduct

was a substantial factor - or, to put it in otherds, that it was

a motivating factor in the Board’s decision notrédire him.

[Plaintiff] having carried that burden, however,..the Board

had [to show] by a preponderance of the evidenatittivould

have reached the same decision as to [plainti#sinployment

even in the absence of the protected conduct.
429 U.S. at 287 (footnote and quotations omittedigcording to the circuit court below,
underMt. Healthythe appellees must prove that the they exerciseid ¢bnstitutionally
protected free speech rights; a substantial orvaittig factor for the appellants to pursue

the criminal prosecution of the appellees was bagexh the appellees’ exercise of free

speech; and as a proximate cause of the appel&tishs, the appellees suffered damages.

Z



To defend such a claim, the circuit court foundt tthee appellants may show that the
appellees would have been prosecuted in the absdnibe alleged protected conduct.
Applying this standard, the circuit court concludkdt it could not dismiss the appellees’

claims at this stage in the proceedings.

It is the appellants’ position that the test apgddie to retaliatory prosecution
cases like the instant one is foundHartman v. Moore547 U.S. 250 (2006) (hereinafter
“Hartmarf), not in Mt. Healthy. In Hartman,the plaintiff brought an action pursuant to
Bivens v. Six Unknown Fed. Narcotics Ageds3 U.S. 388 (197 against criminal
investigators for inducing prosecution in retabatfor speech. Ihlartman,the respondent
and plaintiff below, William G. Moore, Jr., was tlohief executive of a company that
manufactured a multiline optical character readeirfterpreting multiple lines of text. Mr.
Moore tried to persuade the U.S. Postal Servieglopt his multiline technology to read and
sort mail, but he was initially rebuffed. As a rigsMr. Moore lobbied members of Congress
and supported a “Buy American” rider to the PoSatvice’s 1985 appropriations bill.
Notwithstanding alleged requests by the Postm&steeral to be quiet, Mr. Moore hired a
public relations firm to further his efforts. Sulgsently, Mr. Moore was investigated by

Postal Service inspectors and ultimately indictgddaeral prosecutors for conspiracy to

¥ Bivensestablished that the victims of a constitutionalation by a federal agent
have a right to recover damages against the dffitiederal court despite the absence of
any statute conferring such a righCarlson v. Green446 U.S. 14,18 (1980).

8



defraud the United States, theft, receiving stpi&perty, and mail wire fraud. At the close
of the government’s case, the district court cotketithat there was a complete lack of direct
evidence connecting Mr. Moore to any of the crirhimeongdoing alleged, and it granted

his motion for acquittal.

Thereafter, Mr. Moore brought hBivensclainm® in which he allegednter
alia, that the prosecutor and the inspectors had engide@s criminal prosecution in
retaliation for criticism of the Postal Serviceushviolating the First Amendment. The
guestion before the Supreme Courtdiewrtmanwas whether Mr. Moore’s complaint stated
an actionable violation of the First Amendment wiihalleging an absence of probable

cause to support the underlying criminal charge.

The Court found that retaliatory prosecution cadégfer from ordinary
retaliatory claims in two significant respects, dredd that plaintiffs alleging retaliatory
prosecution are required to show as an elemeheafaction the absence of probable cause,
which must be pleaded and proven. First, the Clourtd that requiring a showing of an
absence of probable cause is justified becaustahatory prosecution cases, in contrast to

ordinary retaliation claims, the absence or presariqrobable cause provides important

“Seen. 2,supra.



circumstantial evidence which can prove or disproeetaliatory causation. The Court
explained:

When the claimed retaliation for protected condsiet
criminal charge . . . a constitutional tort actieiti differ from
[the standard retaliation case] in two ways. L#&w®y other
plaintiff charging official retaliatory action, thglaintiff in a
retaliatory-prosecution claim must prove the eletseaf
retaliatory animus as the cause of injury, anddéfendant will
have the same opportunity to respond to a prim fzase by
showing that the action would have been taken apywa
independently of any retaliatory animus. Whatfi@dent about
a prosecution case, however, is that there willagbvbe a
distinct body of highly valuable circumstantial @ence
available and apt to prove or disprove retaliatoaysation,
namely evidence showing whether there was or wdas no
probable cause to bring the criminal charge. Destrating that
there was no probable cause for the underlyingisahcharge
will tend to reinforce the retaliation evidence asftbw that
retaliation was the but-for-basis for instigatihg prosecution,
while establishing the existence of probable cavilesuggest
that prosecution would have occurred even withoataliatory
motive. This alone does not mean, of course aBatensor §
1983 plaintiff should be required to plead and prow probable
cause, but it does mean that litigating probableseawill be
highly likely in any retaliatory-prosecution casmsying to its
powerful evidentiary significance.

Hartman,547 U.S. at 260-261 (footnote omitted). Furthegduse the presence or absence

of probable cause is such a significant factomy r@taliatory prosecution case and almost

certain to be raised by one of the parties to e, the Court found that making the

absence of probable cause an element of provifgaetaim is cost free to the plaintiff.
Our sense is that the very significance of probaalese

means that a requirement to plead and prove itsnalswill
usually be cost free by any incremental reckonifige issue is

10



so likely to be raised by some party at some pibiat treating
it as important enough to be an element will beag t@ address
the issue of causation without adding to time qremse.

547 U.S. at 265 (citation omitted).

Second the Court recognized that in retaliatorys@cation cases, unlike in
ordinary retaliation cases, the person with thegatl retaliatory animus generally is not the
person who made the decision to prosecute. Thet@gplained this point as follows:

The second respect in which a retaliatory-prosenuti
case is different also goes to the causation tBatemsplaintiff
must prove; the difference is that the requisiteisesion
between the defendant’s retaliatory animus ancpthimtiff’'s
injury is usually more complex than it is in othretaliation
cases, and the need to show this more complex ctione
supports a requirement that no probable causeldgedl and
proven. ABivens(or § 1983) action for retaliatory prosecution
will not be brought against the prosecutor, whabsolutely
immune from liability for the decision to prosecotenstead,

*Prosecutors in West Virginia also enjoy absoluteimity under our common law.
We recently described this immunity as follows:

Prosecutors enjoy absolute immunity from civil llaip
for prosecutorial functions such as, initiating gndsuing a
criminal prosecution, presenting a case at tria ather
conduct that is intricately associated with thagiad process. .
.. It has been said that absolute prosecutoniaunity cannot
be defeated by showing that the prosecutor actedgiully or
even maliciously, or because the criminal defendéirhately
prevailed on appeal or in a habeas corpus procgedin

Mooney v. Frazier225 W. Va. 358, n. 12, 693 S.E.2d 333, 342r(2010),quoting
(continued...)
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the defendant will be a nonprosecutor, an officidkde an

inspector here, who may have influenced the prdseall
decision but did not himself make it, and the cafsetion will

not be strictly for retaliatory prosecution, but feuccessful
retaliatory inducement to prosecute. The conserpienthat a
plaintiff like Moore must show that the nonproseagtofficial

acted in retaliation, and must also show that hieiced the
prosecutor to bring charges that would not have ei@ated

without his urging.

Thus, the causal connection required here is no¢lgne
between the retaliatory animus of one person aaidtrson’s
own injurious action, but between the retaliatamynaus of one
person and the action of another.

Herein lies the distinct problem of causation ise=slike
this one. Evidence of an inspector’'s animus doesecessarily
show that the inspector induced the action of aguotor who
would not have pressed charges otherwise. Moretwehe
factual difficulty of divining the influence of anvestigator or
other law enforcement officer upon the prosecutmiisd, there
Is an added legal obstacle in the longstandingupnpson of
regularity accorded to prosecutorial decisionmakigd this
presumption that a prosecutor has legitimate gredod the
action he takes is one we do not lightly discarnger our
position that judicial intrusion into executive clistion of such
high order should be minimal.

>(...continued)
Franklin D. Cleckley, Robin J. Davis, & Louis J.lfar, Jr. Litigation Handbook on West
Virginia Rules of Civil Procedurg, 8(c), at 213 (3d ed. 2008) (additional citationstted).

®Under our law, “[a] public official, in the perfomnce of official duties imposed
upon him by law, is presumed to have done his a@ntyto have acted in good faith and from
proper motives until the contrary is showrState v. Professional Realty Ctb44 W. Va.
652, 662-663, 110 S.E.2d 616, 623 (1959) (citatmnited). Also, this Court has held that
“[t]he legal presumption is that every prosecufioncrime is founded upon probable cause
and is instituted for the purpose of justice.” |&lyus Point 4, in parMcNair v. Erwin,84
W. Va. 250, 99 S.E. 454 (1919).

12



Some sort of allegation, then, is needed bothitlgbrthe
gap between the nonprosecuting government ageatigeand
the prosecutor’'s action, and to address the presompf
prosecutorial regularity. And at the trial stageme evidence
must link the allegedly retaliatory official to eggecutor whose
action has injured the plaintiff. The connectitmpe alleged
and shown, is the absence of probable cause.

547 U.S. at 261-263 (citations and footnotes owhitted footnotes added).

In their brief to this Court, the appellees seti@everal arguments in favor
of rejecting the analysis conductedHartmanand to apply the test utilized by the circuit
court fromMt. Healthyand its progeny to retaliatory prosecution caséf find these
arguments to be unavailing. Instead, this Coumtidithe reasoning iHartmanto be
persuasive, and we adopt its requirement of a sigwfi no probable cause in a retaliatory

prosecution action.

In addition, we find that a showing of an absentgmbable cause is
consistent with this Court’s test for proving madigs prosecution, a cause of action similar
to retaliatory prosecutiorSee Musso-Escude v. EdwartiB]l Wash.App. 560, 4 p.3d 151,
158 n. 53 (2000) (noting that “[r]etaliatory pros&on is an actionable form of malicious

prosecution[.] (Citations omitted}). Specifically, in a retaliatory prosecution clatime

‘With regard to malicious prosecution, this Courtlhia Syllabus Point 1 ofyons
v. Coal Co.,75 W. Va. 739, 84 S.E. 744 (1915), that in ordgjo“Mmaintain an action for
(continued...)
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malicious intent involved in bringing the actionaast the plaintiff is the intent to punish
the plaintiff for the exercise of his or her congional rights. Thus, the similarity between
the two causes of action compels that they havdasimlements. Further, this Court
believes that bringing an action alleging retakigtoriminal prosecution action should
require more than bringing a retaliation claimddwrerse action occurring in a noncriminal
context. This is due to the fact that criminal ggeoutions should be encouraged in
appropriate cases “without fear of reprisal by Icagtions, criminal prosecutions being
essential to the maintenance of an orderly soCigReilly v. Shepherd®73 Va. 728, 643
S.E.2d 216, 218-219 (2007) (citation omitted). afyn we have held that “[tlhe public
policy favors prosecution for crimes and requihesgrotection of a person who in good faith
and upon reasonable grounds institutes proceedipgs a criminal charge. The legal
presumption is that every prosecution for criméoisnded upon probable cause and is
instituted for the purpose of justice.” SyllabusriR® 4,McNair v. Erwin,84 W. Va. 250, 99

S.E. 454 (1919).

Therefore, for the reasons stated above, we nasvthat a plaintiff who brings

a cause of action alleging that he or she was wahy prosecuted in retaliation for

’(...continued)
malicious prosecution it is essential to provetlih) the prosecution was malicious, (2) that
it was without reasonable or probable cause, artiéBit terminated favorably to plaintiff.”

14



exercising a right protected by the state or fdd=rastitution must plead and prove as an
element of his or her cause of action that there aveabsence of probable cause to support

the criminal charge.

It is the appellees’ position that in the evens tBburt followsHartman,the
presence or absence of probable cause is a fasti@uéhat should be presented to a jury.
For support, the appellees di®ore v. Hartman571 F.3d 62 (D.C. Cir. 2009) (hereinafter
“Moore v. Hartmal), in which the court held that in the contexiaafetaliatory prosecution
claim, an indictment merely iprima facieevidence of probable cause which may be
rebutted. According to the appellees, there aleaat two critical reasons why they should
be permitted to present their case to a jury.tRingss Court held irState v. Carneysupra,
that the evidence was insufficient as a matteawf o support a charge of obstructing a
police officer. Second, the appellees should benpieed to develop all relevant facts to

prove there was no probable cause justifying thmigal prosecution in this case.

In Moore v. Hartmanthe Court of Appeals for the District of Columbia
discussed what presumption a grand jury indictrreeatforded in a retaliatory prosecution
claim as follows:

[S]everal of our sister circuits have held thatrangl jury

indictment is prima facie evidence of probable eaukich may

be rebuttedSee, e.g., White v. Frar8§5 F.2d 956, 961-62 (2d
Cir. 1988) (“[T]hough an indictment by a grand jusyenerally

15



considered prima facie evidence of probable cause i
subsequent civil action for malicious prosecutiothis
presumption may be rebutted by proof that the d&enh
misrepresented, withheld, or falsified evidencesge also
Gonzalez Rucciv. IN8)5 F.3d 45, 49 f1Cir. 2005) (generally
an indictment establishes probable cause, but tieran
exception if law enforcement officers knowingly peated false
testimony to the grand juryRothstein v. Carriere373 F.3d
275, 282-83 (2d Cir. 2004) (grand jury indictmemeates
presumption of probable cause; may be rebuttedaihiff
“establish[es] that the indictment was produced ftgud,
perjury, the suppression of evidence or other pahsconduct
undertaken in bad faith”)Riley v. City of Montgomery,
Alabama, 104 F.3d 1247, 1254 (f1Cir. 1997) (“[A]n
indictment is prima facie evidence of probable eaukich can
be overcome by showing that it was induced by nmdoot.”);
Rose v. Bartle871 F.2d 331, 353 (3d Cir. 1989) (grand jury
indictment “constitutes prima facie evidence oftgable cause
to prosecute, but . . . may be rebutted by evideghae the
presentment was procured by fraud, perjury or otloerupt
means”);Hand v. Gary, 838 F.2d 1420, 1426 {5Cir. 1988)
(“obtaining an indictment is not enough to insulsii#te actors
from an action for malicious prosecution under 839when
“finding of probable cause remained tainted by iedicious
actions of the government officials’iarris v. Roderick,126
F.3d 1189, 1198 {9 Cir. 1997) (same; explicitly adopts
reasoning oHand). Cf. Awabdy v. City of Adelant®;8 F.3d
1062, 1067 (9 Cir. 2004) (in a later civil action for malicious
prosecution, a judicial finding of probable causeaicriminal
proceeding is prima facie evidence of probableeatsch may
be rebutted by a “showing that the criminal prosecuwas
induced by fraud, corruption, perjury, fabricateddence, or
other wrongful conduct undertaken in bad faittfipchman v.
Moore, 312 F.3d 198 (6 Cir. 2002) (a judicial finding of
probable cause in a criminal proceeding does noaldature
malicious prosecution claim where plaintiff allegbs police
officer supplied false information to establishlpable cause);
DelLoach v. Bevers922 F.2d 618, 620-21 (10Cir. 1990)
(despite judicial determination of probable capsdice officer
“cannot hide behind the decisions of others invdlve

16



[plaintiff's] arrest and prosecution if she delibtrly conceals
and mischaracterizes exculpatory evidence”).

571 F.3d at 67. Thigloore v. Hartmarcourt joined its sister courts and determined ithat
a retaliatory prosecution claim, a grand jury itwient is prima facie, rather than conclusive,

evidence of probable cause which may be rebutted.

This Court is persuaded by the weight of federahawty on this issue.
Therefore, we now hold that in a claim for retargtprosecution in which a plaintiff alleges
that he or she was criminally prosecuted in retialiefor exercising a right protected by the
state or federal constitution, a grand jury indietrhis prima facie evidence of probable
cause for the underlying criminal prosecution, anglaintiff may rebut this evidence by
showing that the indictment was procured by fraejury, or falsified evidence. In light
of this rule, it is the position of the appellekattwe should remand this case to the circuit
court to give the appellees the opportunity to tilgvevidence to rebut the prima facie

showing of probable cause. We disagree.

Significantly, the appellees were not only indicted also convicted of the
charges againstthem. This Court has held, withngeto malicious prosecution actions, that,

A judgment of conviction . . . although reversedmort
of error and the accused discharged from furthesgaution on
remand of the case, is conclusive evidence of flelzause for
believing the accused guilty of the offense chargedhim,
unless the conviction was procured by fraud; andlamtiff in

17



an action for malicious prosecution devolves they dof

averring and by convincing proof showing such fraydther

undue means.
Syllabus Point 1 dHaddad v. Railway Co77 W. Va. 710, 88 S.E. 1038 (1916). This point
of law applies to the instant case. The appelle=s wonvicted at trial of one count each of
obstruction of a police officer and conspiracy tmenit obstruction and this Court

subsequently reversed the convictions. Under aw; this is conclusive evidence of

probable cause for believing the appellees gufltyre offenses charged against thfem.

In sum, because the appellees are unable to phevalisence of probable
cause in their criminal prosecutions, they are lendb state a claim for retaliatory
prosecution upon which relief can be granted. &toee, we find that the circuit court erred
in denying the appellants’ motion to dismiss thpdalees’ complaints, and we reverse the

circuit court’s order as to the appellees’ causexcton for retaliatory prosecution.

8The appellees did not allege in their complairas their indictments and convictions
were fraudulently obtained. Pursuant to Rule @fbjhe West Virginia Rules of Civil
Procedure;[i]n all averments of fraud . . . the circumstasa@®nstituting fraud . . . shall be
stated with particularity.” This Court held in 8&Bus Point 4 o€roston v. Emax Oil Co.,
A Virginia Corp.,195 W. Va. 86, 464 S.E.2d 728 (1995):

The failure to plead particularly the circumstancesstituting
fraud not only inhibits full review of the substa&naf the claim of fraud
by this Court on appeal from the grant of summadgjment; such
failure also precludes the introduction of evidesapportive of any
general allegation of fraud contained in the complaad the case gone
to trial, unless permitted by Rule 15(b), R.Civ.Rule 9(b), West
Virginia Rules of Civil Procedure.
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B. Failure to state cognizable claim for negligenc

The final issue which this Court must address istivér the appellees stated
a cognizable claim for negligence in their compaln its order, the circuit court found that
while qualified immunity is a defense to the alldg#olation of a constitutional right, it is
not a defense to a claim of simple negligence. ditwaiit court recognized that this Court
has applied qualified immunity to individual defamtis where no constitutional rights

violations were alleged, but rejected this precéden

Again, we find that the circuit court erred. TKRlsurt held in Syllabus Point 6 Gflark v.
Dunn,195 W. Va. 272, 465 S.E.2d 374 (1995):
In the absence of an insurance contract waiving the

defense, the doctrine of qualified or official imnity bars a
claim of mere negligence against a State agencwitioin the

*The circuit court specifically reasoned:

Regardless of this error [in this Court’s prece{leiie
individual Defendants still are not entitled to tfied immunity
on the negligence claim. Negligence is based uberbasic
concepts of duty, breach of that duty, and sucladireas a
proximate cause of the injury. How could any coewver
conclude that the general concepts of negligencenalo
constitute clearly established law? Is the conoépegligence
so novel that Defendants or any other reasonabt@adfcould
not have known about it? Therefore, the Court $old
specifically that qualified immunity is not availalas a defense
to Defendants in response to Plaintiffs’ negligeclegéms.
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purview of the West Virginia Governmental Tort @hsi and

Insurance Reform Act, W. Va. Code § 29-12A¢eflseq.and

against an officer of that department acting withi& scope of

his or her employment, with respect to the disoretry

judgments, decisions, and actions of the officer.
In the instant case, there has been no assertibe ekistence of an insurance contract that
waives the defense of qualified immunity. In agbdif it is not disputed that the West
Virginia State Police is a State Agency that iswibhin the purview of the Governmental
Tort Claims and Insurance Reform A¢gnd that the individual State Troopers in thiscas
are officers of that State agency. Finally, theptained of conduct of the appellants involve
the appellants’ investigation and arrests of thgelipes. This conduct is within the scope

of the individual appellants’ employment. Finalthe complained of conduct involves

discretionary judgments, decisions, and actiorth@fppellants.

We have carefully reviewed the appellees’ argumangsng this Court to
revisit our law on qualified immunity in claims akgligence, and we decline to do so.
Therefore, we find pursuant to Syllabus Point €t#rk v. Dunnthat the appellants have
qualified immunity from claims of simple negligenesder the facts of this case.

Accordingly, we conclude that the circuit courtiding that qualified immunity is not

®The Tort Claims and Insurance Reform Act appligmiliical subdivisionsSeeW.
Va. § 29-12A-1 (1986) (declaring that the Act’s pose is to limit the liability and provide
immunity to “political subdivisions”).
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available to the appellants as a defense to thellapg’ negligence claims is in error.

Consequently, we reverse that ruliig.

V.

CONCLUSION

For the reasons set forth above, we reverse theidaug 2009 order of the
Circuit Court of Kanawha County that denied theadlamts’ motion to dismiss the appellees’
causes of action for retaliatory prosecution argligence, and we remand for the entry of

an order granting the appellants’ motion to distHiss

Reverse and remanded.

HBecause we reverse the circuit court’s order orgtbends above, we do not find
it necessary to address the remaining assignmentaf raised by the appellants.

In their complaints, the appellees included a thadnt for punitive damages. This
Court’s disposition with regard to the appelleesumts for retaliatory prosecution and
negligence also disposes of the punitive damagastco
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