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SYLLABUS BY THE COURT
1. “Pursuant taCrawford v. Washingtarb41 U.S. 36, 124 S.Ct. 1354,
158 L.Ed.2d 177 (2004), the Confrontation Clausg@oed within the Sixth
Amendment to th&nited States Constituticand Section 14 of Article Il of thé/est
Virginia Constitutionbars the admission of a testimonial statementwitreess who does
not appear at trial, unless the witness is unaviaileo testify and the accused had a prior
opportunity to cross-examine the witness.” SyllaBomt 6,State v. Mechling219

W.Va. 366, 633 S.E.2d 311 (2006).

2. “A defendant who wishes to cross-examine an aflegctim of a
sexual offense about or otherwise introduce evidexout other statements that the
alleged victim has made about being the victimeodusl misconduct must initially
present evidence regarding the statements to tm¢ @at of the presence of the jury and
with fair notice to the prosecution, which preséintamay in the court’s discretion be
limited to proffer, affidavit, or other method thaoperly protects both the rights of the
defendant and the alleged victim and effectuategpthipose of our rape shield law,
W.Va. Code§ 61-8B-11 [1986] antlVest Virginia Rules of Evidend@4(a)(3)[1994].”

Syllabus Point 3State v. Quinn200 W.Va. 432, 490 S.E.2d 34 (1997).

3. “Requiring strong and substantial proof of theuaktfalsity of an

alleged victim’s other statements is necessargasaonably minimize the possibility that



evidence which is within the scope of our rapeldHmnv W.Va. Code§ 61-8B-11 [1986]
andWest Virginia Rules of Evidend@4(a)(3)[1994], is not erroneously considered
outside of its scope.” Syllabus Point&ate v. Quinn200 W.Va. 432, 490 S.E.2d 34

(1997).

4. “The question of the competency of a withestesiify is left
largely to the discretion of the trial court ansljitldgment will not be disturbed unless
shown to have been plainly abused resulting in faanerror.” Syllabus Point &tate v.
Wilson 157 W.Va. 1036, 207 S.E.2d 174 (1974).” SyllaBost 10 State v. Pettrey

209 W.Va. 449, 549 S.E.2d 323 (2001).

5. “Prosecutorial disqualification can be dividetbitwo major
categories. The first is where the prosecutoraaissome attorney-client relationship
with the parties involved whereby he obtained peyed information that may be adverse
to the defendant’s interest in regard to the panpdinminal charges. A second category
Is where the prosecutor has some direct persotaakst arising from animosity, a
financial interest, kinship, or close friendshiglsuhat his objectivity and impartiality are
called into question.” Syllabus PointNicholas v. Sammon$78 W.Va. 631, 363 S.E.2d

516 (1987).



Per Curiam:

This is an appeal of a January 14, 2009, final oftden the Circuit Court
of Ohio County sentencing the defendant/appellessida Jane M(hereinafter “Jessica
M.” or “defendant”) to serve not less than 101 geaor more than 235 years in the state
penitentiary upon being convicted of three couftsrst degree sexual assault, four
counts of sexual abuse by a parent, three countsest, and one count of conspiracy.
The defendant asserts that the trial court comchiggersible error by (1) allowing the
State to introduce hearsay statements the alleiggch\made to her foster mother; (2)
incorrectly applying our rape shield law by prohig the defendant from asking the
alleged nine-year-old victim: “How many differenemdid you have sex with?”; (3)
denying defense counsel’s request to inquire #set@lleged victim’s competency to
testify at trial; and (4) denying defendant’s matto disqualify the Ohio County
Prosecuting Attorney’s Office due to previous ceohtzetween the defendant and certain
members of the prosecutor’s office in a separatitema

After thorough review of the briefs, the legal aarity cited and the record
presented for consideration, we find that the dircourt committed no reversible error

and therefore affirm the judgment of conviction aedtencing order.

! The use of the defendant’s last name would makgdwerg daughter easily
identifiable. We will therefore adhere to our uspractice and refer to the parties by
their first names and last initials onl§ee In re Clifford K 217 W.Va. 625, 619 S.E.2d
138 (2005).



l.
Facts & Background

The charges against the defendant stem from altegamade by her
daughter, R.M. R.M. was born on December 28, 1808,resided with her mother until
February 28, 2006, when she and her two youngéngdwere removed from her
mother’s residence due to allegations of abusenagtect unrelated to the sexual abuse
allegations that form the basis of this appeal.

R.M. and her siblings were placed in the foster @@ihSally Keefer in
August 2006. A month after the children moved into her ho&ally Keefer observed
R.M. “french kissing” her 18 month-old younger iivet and engaging in other overt
sexual conduct that she considered abnormal beti@via seven-year old child. During
October and November 2006, R.M. told Ms. Keefet #@ had been sexually abused by
her mother and her mother’s boyfriend, Jack Jome®r to being removed from her
mother’s house. Sally Keefer recorded these disicés in a journal, contacted a DHHR
(Department of Health and Human Resources) wonkerequested that R.M. receive
therapy to deal with this abuse.

R.M. also reported these sexual abuse allegatiohBahelle Hogan, the

CPS (Child Protective Services) worker assigndtatadle her case. Ms. Hogan made an

2 Between February and August 2006, R.M. and heingiblwere placed in a
number of different foster homes.

% Jack Jones was also charged with sexually assa®tiM. He was tried and
convicted separately from the defendant herein.
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audio recording of an interview she conducted \Withl. in which R.M. described being
sexually abused by her mother and her mother’sriam, Jack Jonés.

Following these sexual abuse disclosures, R.M. uvelg a physical
examination and a forensic interview on Novembe&t006. Dr. Joan Phillips performed
the physical examination and determined that agrodf R.M.’s hymen “was totally
gone, which is abnormal,” and further testifiedtttiee absence of the hymen “is
considered clear evidence of a penetrating trauma.”

Maureen Runyon, a social worker who has workedusketly with
sexually abused children for the last eleven yeamsducted the forensic interview.
While R.M. denied the sexual abuse allegationsnguthiis interview, Ms. Runyon
concluded that “based on the . . . behavior antérsiants that she’s made . . . | felt like
there had been some type of inappropriate sextigltga¢ In preparation for trial, Ms.
Runyon reviewed R.M.’s history of sexual abuseldmares and found them to be
credible because of R.M.’s advanced sexual knoveledhgl the sensory details she
provided. Ms. Runyon stated:

[S]he also describes, again, what we call senseigild. She

can tell you what it feels like. She can’'t knowat/it feels

like to have a penis inside of her from watchingntTV. At

one point she describes the ejaculation as beinhgmde

sticky. Again, that's a sensory detail that tefls she had to

have experienced that to be able to describetitantype of
detail that she does.

*Ms. Hogan did not provide the exact date upon wtiéhrecording was made,
but testified “I believe the disclosures may hatagted in September” of 2006.
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R.M. saw a psychologist, Dr. Sara Wyer, approxifgateenty times
beginning in the fall of 2006 and continuing thralZP07. R.M. repeated the same
allegations of being sexually abused by her madinerJack Jones to Dr. Wyer. Dr. Wyer
testified that she found R.M.’s disclosures to telible “primarily based on the fact that
she gave very detailed sensory descriptives. \Winags tasted like, looked like, felt like
... | felt that she had had direct experiencé& hiat.”

Based on these sexual abuse allegations, an OliotyCgrand jury
returned a 14-count indictment against JessicarlMamuary 14, 2008. This indictment
included one count of felony conspiracy in violatof W.Va. Code&s 61-10-31, four
counts of felony sexual assault in the first degnedolation ofW.Va. Code&s 61-8B-
3(a)(2), five counts of felony sexual abuse by @pgor custodian in violation a¥.Va.
Code§ 61-8D-5(a), and four counts of felony incestiolation of W.Va. Cod& 61-8-
12(b).

The defendant’s trial began on October 8, 2008 |astéd for three days.
R.M. testified at the trial, stating that her matheld her down while Jack Jones raped
her. R.M. also testified that her mother put megérs inside of her vagina, made R.M.
touch her breast, performed oral sex on R.M., aadarR.M. perform oral sex on her.

The State called a number of withesses who coretedrR.M.’s testimony
including R.M.’s foster mother, Sally Keefer; R.8ICPS worker, Michelle Hogan; Dr.
Phillips, whose physical findings showed “clearderice of a penetrating trauma”;

Maureen Runyon who conducted the forensic intervrewiewed R.M.’s history of



sexual abuse disclosures and testified that shedf®UM.’s allegations to be credible;
and Dr. Sara Wyer, a psychologist who treated Rubdl. found her allegations to be
credible.

The State also called Connie Roy, a Licensed Psfieal Clinical
Counselor at a residential treatment facility whierlsl. spent five months receiving
treatment. Both Ms. Roy and a physician employed at thdifgaiagnosed R.M. with
“post-traumatic stress disorder, chronic, and skeaiase of child, focus on victim.” Ms.
Roy testified that the post-traumatic stress disoweas a result of the sexual abuse R.M.
suffered. Ms. Roy further testified that R.M.’sha@ior and the manner in which she
made the sexual abuse disclosures were consisiténihat of a child who has been
sexually abused.

At the close of the State’s case, the defendanechéor a directed verdict
of acquittal on all fourteen counts in the indictheThe court dismissed counts five, ten,
and fourteen of the indictmérand denied the defendant’s motion as to the renwain
eleven counts.

The defendant’s case consisted of three witheskessica M. testified on
her own behalf and denied the allegations her daughade against her, stating that she

never sexually abused her daughter and would et @nyone else to sexually abuse her

> R.M. was an in-patient at this facility from Marttirough August 2008.

® These three counts charge the defendant with fpiRiM. to “penetrate the
sexual organ of JESSICA M. with a foreign objeacttfee purpose of gratifying the sexual
desire of JESSICA M. ...” The State failed teg@nt sufficient evidence that this act
occurred and conceded that these three countspraperly dismissed.
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daughter. The defendant next called Dr. Michaab@ee, an expert in psychology who
testified that R.M.’s accusations were not crediid that the defendant did not fit the
profile of a sex offender. The defendant’s finain@ss was Dr. David Mosman, a
pediatrician in Wheeling, West Virginia, who treéte.M. for a sore throat in November
2004. He testified that he only saw R.M. on oneas®mn and was not aware that R.M.
had been sexually abused. On cross-examinatiorM@sman testified that he never
performed a pelvic examination on R.M. because &g simply treating her for a sore
throat.

The jury convicted the defendant on all eleven t®uvemaining in the
indictment. On January 14, 2009, the circuit ceeritenced the defendant to serve not
less than 101 years, nor more than 235 years istée penitentiary. The defendant

appeals from this sentencing order.

.
Standard of Review

Because the issues raised in the instant appadtedfe application of
separate and distinct standards of review, we parate such standards into our

discussion of the issues to which they pertain.



1.
Discussion

The defendant raises four issues upon which slestagke trial court
committed reversible error: (1) allowing the Statéentroduce hearsay statements the
alleged victim made to her foster mother, thereblating the defendant’s Sixth
Amendment right to confrontation pursuant@awford v. Washingtqrb41 U.S. 36,
(2004); (2) incorrectly applying our rape shield/lay prohibiting the defendant from
asking the alleged nine-year-old victim: “How mathiferent men did you have sex
with?”; (3) denying defense counsel’s request tpire as to the alleged victim’s
competency to testify at trial; and (4) denyingetefant’s motion to disqualify the Ohio
County Prosecuting Attorney’s Office due to predaontact between the defendant and
certain members of the prosecutor’s office in sasafe matter.

A.(D
Hearsay Statements

The defendant first argues that the trial judgeropprly permitted the State
to introduce hearsay statements through the testimmbSally Keefer, R.M.’s foster
mother, about the sexual abuse disclosures R.Mated to her.

When reviewing a challenge to a trial court’s adiais of evidence, we

113

apply the following standard of review: “(r)ulings the admissibility of evidence are
largely within a trial court’s sound discretion astibuld not be disturbed unless there has

been an abuse of discretiorBtate v. Loukl71 W.Va. 639, 643, 301 S.E.2d 596, 599



(1983).” Syllabus Point State v. Peyattl73 W.Va. 317, 315 S.E.2d 574 (198%ke
alsoSyllabus Point 1$tate v. Pettrey209 W.Va. 449, 549 S.E.2d 323 (2001).

In making a determination whether the testimonguestion constitutes
hearsay, we are guided by Syllabus Point 1StAte v. Maynardl83 W.Va. 1, 393
S.E.2d 221 (1990), which states:

Generally, out-of-court statements made by someone

other than the declarant while testifying are ribhsible

unless: 1) the statement is not being offeredHerttuth of

the matter asserted, but for some other purposeasic

motive, intent, state-of-mind, identification oas®nableness

of the party’s action; 2) the statement is not kaaiunder the

rules; or 3) the statement is hearsay but fallliwian

exception provided for in the rules.

With these standards in mind, we turn to the dedatid argument. During
direct examination, the State asked R.M.’s fostether about a November 22, 2006,
journal entry documenting R.M.’s sexual abuse dsate and she testified as follows:

She was just going on about her business, gettbajta |

was getting the other two out, drying them off, ahé just

looked at me, and said, “Sally, can | tell you stiimey?” |

said, “Yes.” She said, “Jack did touch my privdtes

Defense counsel objected to this testimony, argthagit was

impermissible hearsay. The trial judge initialreed and stated that if it was being

offered for the truth of the matter asserted, thieaction would be sustained. The State

! “Hearsay” is a statement, other than one madedy th
declarant while testifying at the trial or hearioffered in
evidence to prove the truth of the matter asserted.

W.Va.R.Evid. 801(c).



argued that it should be permitted to show thedthhdvanced sexual knowledge. The

trial judge agreed with the State and gave thethmyfollowing instruction:

Ladies and gentlemen, please disregard the withé&sst’
answer. These statements regarding what's iroth@al, as |
understand it, are not being offered for the taftthe matter
asserted within the statements.

Based on this ruling, the State continued askimd.R.foster mother

guestions about the sexual disclosures R.M. madehwbere recorded in the foster

mother’s journal. The trial judge gave defensenselia continuing objection to these

questions,gave two more instructions to the jury that teistimony was not to be

considered for the truth of the matter assertedmstducted them, “(a)s | understand it,

they are being offered to demonstrate sexual knibydgossessed by R.M.”

8 An example of this line of questioning is as follow

Q.

A.

> 0 » ©

So she had a code word for her private area?

Yes. | never told her nothing and you know, wWaould've referred to
anything with any of the children, it would've betir pee-bug or private
area. She used the word “coochie” and penis.

Okay. So “coochie” was not a term that you camevith?

No.

So | think you said that she described her maikerg her tongue?

Yes. And so | asked her, “What did your mothemdth her tongue?” And
she said that she would move it up and down andvsisdd ask her if it felt

good and did she like it. And R.M. said she sa&isl pecause she was
scared to tell her mother no.

9



After reviewing the entire record, we conclude tiinat trial judge did not
abuse his discretion by permitting Sally Keefetestify regarding R.M.’s sexual abuse
disclosures. listate v. Edward Charles 1183 W.Va. 641, 398 S.E.2d 123 (1990), and
State v. James B., SR04 W.Va. 48, 511 S.E.2d 459 (1998), we addredsed
admissibility of statements a child who had alldgégen sexually abused made to their
mother or foster mother. Edward Charles L, we upheld the admissibility of this kind
of statement undéWest Virginia Rule of Eviden@®03(24), the catch-all exception to the
hearsay rule, stating that:

[T]he mother’s testimony was properly admittedre toy the

lower court, since the children were present toffeand be

cross-examined; the mother added nothing substatdithe

children’s direct testimony, and primarily relatixe@ child’'s

statements not to prove the truth of the mattesréed, but to

explain why she took them to the psychologist][.]

Edward Charles L, 183 W.Va. at 657, 398 S.E.2d at 139.

We further determined iBdward Charles L, that “the statements comport
to this hearsay exception and the general rulevidence because they not only meet the
relevancy and probativeness requirements but ttidHat the children testified at trial
and were subject to cross-examination amelioraéesdal risks of admitting hearsay.”
Id. 183 W.Va. at 656, 398 S.E.2d at 138.

Similarly, inJames B., Srwe reviewed testimony by a foster mother who
testified about a child being made to perform seéaats with his biological mother and
stepfather, James B., Sr. This Court determinatttte foster mother’s testimony was

not hearsay because it was offered not for thé wtithe matter asserted, but to explain

10



why the foster mother contacted the authoritiesJaimes B., Srthe trial court gave a
limiting instruction to the jury and told them torgsider the testimony for that limited
purpose. As ifledward Charles L, one of the main reasons this Court upheld iaé tr
court’s ruling inJames B., Sywas that the child testified at trial, thus amting the
real risk of admitting hearsay.

In the present case, R.M. testified at trial. Gsteait withEdward Charles
L., andJames B., Srthis ameliorates the real risk of admitting tHeged hearsay
statements made by R.M.’s foster mother. Thereamhsrough cross-examination as to
the sexual abuse allegations R.M. made againshbt#iter. We therefore find that the
trial judge did not abuse his discretion by allogvRR.M.’s foster mother to testify as to

R.M.’s disclosures of sexual abuse recorded irjdwenal.

A.(2)
Alleged Crawford Violation

The defendant next argues that her Sixth Amendnngimitto confrontation
was violated when the State was permitted to abk’&®foster mother about her journal
entries documenting R.M.’s sexual abuse disclosuiresupport of her argument, the
defendant relies o@rawford v. Washington, supra

In Crawfordthe defendant was convicted of assault. The ecelesed to
support the conviction included a tape-recordednmoating statement given to the
police by the defendant's wif@.he defendant's wife did not testify at the tridhe

defendant argued that the statement should notlbeem admitted because he was not

11



afforded an opportunity to confront his wife regagithe statement. The trial court
allowed the statement to be introduced. On appealashington Court of Appeals
reversed on the grounds that the statement wa®pagdy admitted into evidence.
However, the Washington Supreme Court reversed faftding the statement was

properly admitted.

The United States Supreme Court agreed to heaadeeto determine
whether introduction of the statement violateddbéendant's Sixth Amendment right to
confront witnesses against him. The Supreme Gourtd that the statement should not
have been allowed into evidence, stating “[t]estimbstatements of withessabsent
from trial [are admissible] only where the declarant is urlabée, and only where the
defendant has had a prior opportunity to cross-exafmCrawford 541 U.S. at 59, 124

S.Ct. at 1369, 158 L.Ed.2d 177. (Emphasis added).

We interpretecCrawfordin State v. Mechling219 W.Va. 366, 633 S.E.2d

311 (2006), finding:

Pursuant t€Crawford v. Washingtqrb41 U.S. 36, 124
S.Ct. 1354, 158 L.Ed.2d 177 (2004), the Confroata€lause
contained within the Sixth Amendment to theited States
Constitutionand Section 14 of Article 11l of thé/est Virginia
Constitutionbars the admission of a testimonial statenbgnt
a witness who does not appear at triahless the witness is
unavailable to testify and the accused had a ppportunity
to cross-examine the witness.

Syllabus Point 6State v. Mechling, supra Emphasis added).

12



Mechlingfurther explained that “only ‘testimonial statertg@rcause the
declarant to be a ‘witness’ subject to the constsanf the Confrontation Clause. Non-
testimonial statements by an unavailable declacamthe other hand, are not precluded

from use by the Confrontation Clause.” 219 W.Va3'&3, 633 S.E.2d at 318.

In the caseub judice the defendant argues that the trial court ersed b
failing to determine whether the statements reabmddR.M.’s foster mother’s journal
were testimonial or non-testimonfalThe defendant argues that these statements were

testimonial and that her Sixth Amendment rightdofcont a witness against her was

° Crawford did not provide a clear definition of ‘testimonsthtements’, but it did
provide examples of the types of statements thabeaconsidered ‘testimonial’:

Various formulations of this core class of “testmal”
statements exisex partein-court testimony or its functional
equivalent-that is, material such as affidavitstodial
examinations, prior testimony that the defendarg waable
to cross-examine, or similar pretrial statemends tieclarants
would reasonably expect to be used prosecutorplly[
extrajudicial statements . . . contained in foraedi
testimonial materials such as affidavits, deposgjgrior
testimony, or confessions[;] statements that weaderunder
circumstances which would lead an objective witness
reasonably to believe that the statement wouldvbdadle for
use at a later trial. These formulations all skracemmon
nucleus and then define the Clause’s coverageriaiga
levels of abstraction around it. Regardless ofpiteeise
articulation, some statements qualify under anyndefn-for
examplegex partetestimony at a preliminary hearing.

Statements taken by police officers in the coufse o
interrogations are also testimonial under evenreona
standard.

Crawford 541 U.S. at 51-52, 124 S.Ct. at 1364 (quotatandscitations omitted).
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violated. We disagree. Assuming, as urged byldiendant, that the statements
recorded in the foster mother’s journal are testiimlp the defendant’s argument fails
because R.M. was the out-of-court declarant and. Re#ified at trial. Crawford and
Mechlingbar the admission of a testimonial statenfsné withess who does not appear
at trial, unless the witness is unavailable to testify #nedaccused had a prior opportunity
to cross-examine the witness. The defendant'$1@irtendment right to confront and

cross-examine R.M. was satisfied because shei¢gstihd was cross-examined.

The defendant acknowledges that R.M. testifiedialt but argues that the
trial judge severely limited her cross-examinawdik.M. and would not allow defense
counsel to ask her about the sexual abuse diseloguM. made to her foster mother.
The trial judge limited the defendant’s cross-exzation of R.M. to “the areas that were
brought up on direct examinatioff.”During the State’s direct examination of R.Mg th

following exchange took place:

State: Okay. You talked to Sally, your fostesm, about these things
that happened to you; right?

R.M.: Yes.

Since the State inquired about R.M.’s discussiomis ker foster mother

during direct examination, the defendant could hasleed about these discussions during

©The trial judge made this statement in the coméxtiling on whether the
defendant could ask R.M. “How many different meth ybhu have sex with?” This will
be discussed at length in section Ill.iira.
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cross-examination. We therefore find that the Wééat's cross-examination of R.M.
was not substantially limited by the trial judgetding confining her to the areas that

were brought up on direct examination.

B.
Rape Shield

The defendant’s next argument is that the triakicalbused its discretion
when it sustained the State’s objection to theofailhg question defense counsel posed to
R.M.: “How many different men did you have sex WithThe trial court determined that
this question was prohibited by West Virginia’'seaghield law, which encompasses both

W.Va. Code§ 61-8B-11 [1986TandWest Virginia Rules of Evidend®4(a)(3)[1994F.

1'W.Va. Code&s 61-8B-11 [1986] states:

(a) In any prosecution under this article in whilsé victim's
lack of consent is based solely on the incapacitgonsent
because such victim was below a critical age, emdef
specific instances of the victim's sexual condopinion
evidence of the victim's sexual conduct and reprtat
evidence of the victim's sexual conduct shall reot b
admissible. In any other prosecution under thislart
evidence of specific instances of the victim's psexual
conduct with the defendant shall be admissiblehengsue of
consent: Provided, That such evidence heard fiutsbbthe
presence of the jury is found by the judge to hevemnt.

(b) In any prosecution under this article evideatspecific
instances of the victim's sexual conduct with pessather
than the defendant, opinion evidence of the vistisexual
conduct and reputation evidence of the victim'siaéx
conduct shall not be admissible: Provided, Thah®wdence

15



In this opinion we will refer to both the statutedethe rule, considered pari materig as

West Virginia’s “rape shield law.”

Our standard of review when considering a rapddlkigallenge is twofold.
First, an interpretation of th&est Virginia Rules of Evidenpeesents a question of law
subject tade novareview. Second, a trial court’s ruling on the askibility of testimony

is reviewed for an abuse of discretion, but todkint the circuit court’s ruling turns on

shall be admissible solely for the purpose of inchezy
credibility, if the victim first makes his or hergyvious sexual
conduct an issue in the trial by introducing evicewith
respect thereto.

(c) In any prosecution under this article, neithge nor
mental capacity of the victim shall preclude thetimn from testifying.

(d) At any stage of the proceedings, in any prosecunder
this article, the court may permit a child who lsven years
old or less to use anatomically correct dolls, nemumns or
drawings to assist such child in testifying.

12\West Virginia Rules of Evidend@4(a)(3)[1994ktates in pertinent part;

(a) Character evidence generallyEvidence of a person’s
character or a trait of character is not admisdiye¢he
purpose of proving that he or she acted in confiyrmi
therewith on a particular occasion, except: . . .

(3) Character of victim of a sexual offense. - lcage
charging criminal sexual misconduct, evidence efiittim’s
past sexual conduct with the defendant as provioleith
W.Va. Code § 61-8B-11; and as to the victim’s paerual
conduct with persons other than the defendant, evtiney
court determines at a hearing out of the presehtteequry
that such evidence is specifically related to ttteoa acts for
which the defendant is charged and is necessametent
manifest injustice.]
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an interpretation of th#/est Virginia Rules of Evidenoaur review is plenaryState v.

Sutphin 195 W.Va. 551, 560, 466 S.E.2d 402, 411 (1995).

Following the State’s objection to the questionptiHmany different men

did you have sex with?”, the parties discussedtiection at the bench:

State:  This violated - violates the Rape Shield
Statute. There’s no - | mean, if he’s - there’season to ask
this question of this child, and to ask it abounhmer how
many she had sex with. There’s no evidence incse that
she has had sexual relations with anyone. Ceytaotl
consensual. Or whether she’s been perpetratedymna else
other than her mother. It's not admissible. Hr#is no
claimed injury for which there has to be identifioa or a
disease or such - | mean, it is what it is, younéfo

Defense Counsel:  Your Honor, this child, acoayd
to the records the prosecutor’s office providedh® has
named numerous individuals that's had sex wittat thped
her.

State:  Your Honor, that's misrepresenting the
evidence.

Defense Counsel:  You just cannot - you justtca
bring a child - you just can’t bring a child in leeaind ask a
series of questions that the answer is yes, yssaye then
say, whoops, | can’t probe this. | still contehdttthis child
may be incompetent to testify. She’d look up wiltie
asking the questions - she’s obviously looking ® M/ood
(prosecuting attorney).

State: Oh, my. This has nothing to do with
competency. It has to do with the truthful answesbe’s
nine.

17



The Court:  The objection is going to be sustdin
You may inquire as to whatever conduct of a seragire
she described in her direct testimony.

State: Thank you.

Defense Counsel: | can’t go into her grandfgther
uncle, any of those people?

State:  Your honor, the scope of direct.

The Court:  You can - the sexual acts that she
testified to on direct.

The defendant alleges that the trial court comuhigigor when it
“prohibited defense counsel from soliciting testmy@nd introducing evidence of the
falsity of R.M.’s other accusations of sexual afisad abuse against different family
members.” In Syllabus Point 3 State v. Quinn200 W.Va. 432, 490 S.E.2d 34 (1997),
we set forth the procedure a defendant must foifowrder to cross-examine an alleged
sexual assault victim regarding other statemergshsls made about being the victim of

sexual misconduct:

A defendant who wishes to cross-examine an alleged
victim of a sexual offense about or otherwise idtroe
evidence about other statements that the allegeitivinas
made about being the victim of sexual misconadugst
initially present evidence regarding the statemeatthe
court out of the presence of the jury and with fatice to the
prosecutionwhich presentation may in the court’s discretion
be limited to proffer, affidavit, or other methduht properly
protects both the rights of the defendant and lleged

18



victim and effectuates the purpose of our rapelcieasy,
W.Va. Code&s 61-8B-11 [1986] antlVest Virginia Rules of
Evidencet104(a)(3)[1994].

(Emphasis added).

In Quinn, the appellant was convicted of sexual miscontya custodian
of a five-year-old child. The issue @uinnwas whether our rape shield law applied to
bar the victim’s alleged false statements of allnysether perpetrators. The appellant
sought to use this evidence to prove that thenaitiad falsely accused others in the same
fashion that she falsely accused him. The appedayued that the rape shield law did
not apply to the victim’s statements because thenevialse, and therefore were not
evidence of the child’s sexual conduct. Rathezytivere evidence of the child’s false
statement of sexual abuse when there had been fAdme Court set forth the following
standard in Syllabus Point 2 Quinnto determine whether such evidence fell outsige th

scope of our rape shield:

Requiring strong and substantial proof of the dctua
falsity of an alleged victim’s other statementaésessary to
reasonably minimize the possibility that evidendaoh is
within the scope of our rape shield I&WVa. Code& 61-8B-
11 [1986] andNest Virginia Rules of Evidend@4(a)(3)
[1994], is not erroneously considered outside odope.

In the casesub judice the defendant did not request a hearing outbiele t
presence of the jury, as mandated by Syllabus BawQuinn to present evidence

demonstrating that R.M. had previously méalsestatements that she had been sexually
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abused by other perpetratdtsThe defendant never presented the trial coutt arity
evidence that R.M. madealsesexual abuse allegations against other peopléenBe
counsel failed to inform the trial judge during thiscussion at the bench following the
State’s objection that his proposed line of questig was intended to explofalse
accusation®R.M. allegedly made. Instead, defense counsellgistated, “this child,
according to the records the prosecutor’s offiaevjgled to me, has named numerous

individuals that’s had sex with - that raped hér.”

13 Prior to trial, the defendant requestedranamerahearing to determine whether
R.M. was “capable of testifying in a truthful, cilele, reality based, factual, historically
correct, delusionary free and mentally distortesg fmanor [sic].” As will be discussed at
length in Section Ill. C., this proposed hearingsw@determine whether R.M. was
“‘competent and credible to testify at trial.”

4 Our review of the record indicates that therettielievidentiary support for the
defendant’s contention that R.M. “named numerods/iduals that . . . raped her.” The
defendant asserts that R.M. accused her grandfétieuncle, a boyfriend of her
mother’'s named David Burch, and another man naméékV of sexually abusing her.
The allegation against her grandfather and undexdi come from R.M. Rather, when
the police interviewed the defendant’s boyfriend an-conspirator, Jack Jones, he stated
that R.M. had previously had sexual encounters hathuncle and her grandfather. The
defendant fails to cite anywhere in the record wHemM. personally made this claim.

The defendant also discusses an alleged dreamtadvin which the police
officer who interviewed her handcuffed and raped hgain, this allegation came not
from R.M., but from the statement Jack Jones maudieet police.

R.M. did discuss David Burch and William (no laahme given), men her
mother had previously dated. R.M. told her CPSkeothat David Burch and William
would “whoop my butt.” When asked if these men anything else to her, she replied
no, “they would smack my butt though.” R.M.’s festother asked her if anyone else
ever touched her “privates,” and she replied “Y&myid Burch did.” R.M. does not
elaborate on this answer and it is unclear from ¢ixchange whether R.M. meant that
Burch had done anything more than spanking heotkdt R.M. told her psychologist,
Sara Wyer, that Burch and William were boyfrienfi&@ mother, but did not report that
she had been sexually abused by either of them.

By contrast, R.M. made the allegations againsni@her and Jack Jones to
her foster mother, her CPS worker, her psycholpgred her counselor at the residential
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This assertion, with no citation to the record pmoffer, affidavit or live witness to testify
to R.M.’s alleged false prior accusations, fallsdhort of meeting the “strong and

substantial proof of actual falsity” threshold wstablished irQuinn

Despite her failure to comply with tli@uinnthreshold requirements, the
defendant argues that the trial judge erred in \oéthe holding irBarbe v. McBride
521 F.3d 443 (ACir. 2008). Barbeheld that, under thRock-Luca¥ principle, a state

court ruling on the admissibility of evidence undampe shield law must forgo the

treatment facility, as well as testifying to thedlegations in court.

We further note that while the defendant was notnjtéed to cross-
examine R.M. about these alleged other individudie raped her, the defendant
explored this issue with numerous witnesses througthe trial and discussed it during
both opening and closing argument. The defendaibeed this issue with Sara Wyer,
R.M.’s psychologist; Dr. Joan Phillips, who condetthe physical examination;
Maureen Runyon, who conducted the forensic interyvand Michelle Hogan, R.M.’s
CPS worker. During opening argument, defense astated:

So there’s a whole laundry list of people she’s imgikhese
allegations on. Only two are being charged witytlaing, my
client and her ex-boyfriend. Pap-Pap - if we'réngao
believe this child, if this child is not a liar ap-Pap is not
charged with anything. David Burch isn’t chargeithw
anything. Michael, whoever that is, isn’t chargath
anything.

Defense counsel continued this theme in his cloanggment, stating:

| agree with Mr. Kahle (prosecutor) that this islrame and
this child should be innocent and, you know, staukhbe
intact. | don’t know why she’s unintact. Maybesgtut her
own fingers in there. Maybe somebody else putdiiagn
there. Maybe William, David, all these names thate
thrown around in this case had something to do with

> Rock v. Arkansa#l83 U.S. 44 (1987Michigan v. Lucas500 U.S. 145 (1991).
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application of anyper serule in favor of a case-by-case assessment of whéik
relevant exclusionary rule “is arbitrary or dispoojonate” to the State’s legitimate
interests. The defendant argues that the trigguetred by failing to consider the

specific facts of R.M.’s alleged other allegati@amsl thereby violateBarbe

Barbeis distinguishable from the instant case becauseefendant herein
failed to provide the trial court with an adequetgdentiary presentation alleging that
R.M. previously made false accusations of sexuasalagainst other perpetratoBarbe
was decided afteQuinn discussed our ruling therein and declined to dasbt on our
mandatory requirement that a defendant seekingogsexamine an alleged victim about
a prior false accusation must first present thetomith an adequate evidentiary
presentation outside the presence of the jury atidfair notice to the prosecution. In
order for a trial court to comply witBarbeand conduct a case-by-case assessment of the
facts to determine whether the relevant exclusipnae is arbitrary or disproportionate
to the State’s legitimate interests, it must firstpresented with an adequate evidentiary

presentation®

To summarize, three steps are required in detengniwvhether a defendant may
cross-examine an alleged sexual assault victinrdaggother alleged false statements
she has made about being the victim of sexual mdwoet. First, the defendant must
comply with Syllabus Point 3 @uinnand present the court with a meaningful “proffer,
affidavit, or other method that properly protectétothe rights of the defendant and the
alleged victim.” If the defendant fails to compiyth this requirement, the court can not
perform steps two and three of this analysis.

The second step is for the court to determine vdrdtie defendant has met
the threshold set forth in Syllabus Point Zafinnand presented “strong and substantial
proof of the actual falsity of an alleged victinother statements.” If the defendant has
met that threshold, then the false statementswitlbe excluded pursuant to our rape
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Because the defendant in the instant case failathte an adequate
evidentiary presentation, as mandatedloynn we find that the trial court did not
commit error. In view of the defendant’s failucefollow Quinn, permitting defense
counsel to ask R.M., “How many men have you hadma&éh?” would defy the letter and

spirit of our rape shield law.

C.
Competency Issue

The defendant next alleges that the trial courti$ll its discretion and
created plain error when it prohibited defense seufrom questioning R.M. regarding

certain facts that would demonstrate her inabibtjestify as a competent witness.”

shield law. If the court determines that a defemdi@s not met this threshold, it must
move on to the third step of the analysis.

The third step, consistent wiBarbe is for a court that determines the
falsity exception does not apply, to then conduchse-by-case assessment and perform
the balancing test we set forth in Syllabus Poiof State v. Guthrig205 W.Va. 326, 518
S.E.2d 83 (1999), to determine whether the excatlusfahe proffered evidence under our
rape shield law violates a defendant’s due proaghsto a fair trial. Syllabus Point 6 of
State v. Guthrig205 W.Va. 326, 518 S.E.2d 83 (1999), states:

The test used to determine whether a trial court’s

exclusion of proffered evidence under our rapeldhaav

violated a defendant’s due process right to atfelis (1)

whether that testimony was relevant; (2) whether th

probative value of the evidence outweighed itsyahejal

effect; and (3) whether the State’s compellingriegés in

excluding the evidence outweighed the defendarujtd to

present relevant evidence supportive of his ordeéense.

Under this test, we will reverse a trial court’émg only if

there has been a clear abuse of discretion.
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Our standard of review when examining whether a&gs is competent to
testify can be found in Syllabus Point 10Si&te v. Pettrey209 W.Va. 449, 549 S.E.2d
323 (2001):

“The question of the competency of a witness toftes
is left largely to the discretion of the trial coband its
judgment will not be disturbed unless shown to Hasen
plainly abused resulting in manifest error.” Sglia Point 8,
State v. Wilson157 W.Va. 1036, 207 S.E.2d 174 (1974).

Our rape shield law plainly states that, “[ijn gampsecution under this
article, neither age nor mental capacity of theéimahall preclude the victim from
testifying.” W.Va. Code& 61-8B-11(c) [1986}’

We are also guided Bi/heeler v. United State$59 U.S. 523, 16 S.Ct. 93
(1895), in which the United States Supreme Coureghrection on how courts should
evaluate the competency of a child witness:

[T]here is no precise age which determines the
guestion of competency. This depends on the ciypaad
intelligence of the child, his appreciation of thiference
between truth and falsehood, as well as his dutglkthe
former. The decision of this question rests pritpavith the
trial judge, who sees the proposed witness, nolices
manner, his apparent possession or lack of inezltg, and
may resort to any examination which will tend tedliose his
capacity and intelligence as well as his understanaf the
obligations of an oath. As many of these mattarsot be
photographed into the record, the decision of fila¢judge
will not be disturbed on review unless from thatethis
preserved it is clear that it was erroneous.

159 U.S. at 524-525, 16 S.Ct. at 93.

"W.Va. Code&s 61-8B-11 [1986] is quoted in full in footnote 11.
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Consistent with this “clearly erroneous” standdings Court has
consistently held that the decision to allow ordfuse to allow a child’s testimony is
within the sound discretion of the trial judge amtl not be reversed on appeal unless
there is a clear showing of abuse of discretfon.

Applying these principles to the instant case, ingt hote that before R.M.
testified, the trial judge engaged in a conversatwth her to determine if she was
competent to testify. This examination revealead &.M. had the capacity and
intelligence to understand that she had the dubgettruthful.

Based on this conversation and a review of R.Mstitnony, we find the
trial court did not commit error by allowing R.M testify. R.M. testified about being
sexually assaulted in detail, including the follagriexchange during cross-examination in
which she describes her mother holding her dowrnewnlack Jones raped her:

Q. Now, R., you mentioned earlier somebody held
you down; is that correct?

R.M. Yes.

Q. Okay. Who did that?

R.M. My mom.

Q. Okay. And why did she do that?

R.M. (No response).

18 See,State v. Watsqrl73 W.Va. 553, 318 S.E.2d 603 (1983}ate v. Carter
168 W.Va. 90, 282 S.E.2d 277 (198%)ate v. Ayersl79 W.Va. 365, 369 S.E.2d 22
(1988);State v. Price96 W.Va. 498, 123 S.E. 283 (1924).
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Q. Let me ask you another question. What
happened when she held you down?

R.M. | was screaming and kicking.

Q. Now, where were you when all this was
happening?

R.M. At my mom’s place, Hil-dar. . . . It was an
apartment thing . . . the place where we lived in
Hil-dar had an upstairs and a downstairs.

This exchange illustrates that R.M. was able te@des what happened to
her, where it happened and how she respondedonlizguestion she was unable to
answer called for her to speculate on her mothmogvation for sexually abusing her
(“And why did she do that?”). While there were@tlguestions R.M. was not able to
fully answer, a review of the entirety of her texiny reveals that she was competent to
testify. On the occasions she had difficulty ansuwgecertain questions, this was an issue
of credibility for the jury to weigh, not an issoécompetency. We are satisfied that the

trial judge was in the best position to evaluatel & competency and we find no abuse

of discretion on this issue.

D.
Motion to Disqualify Ohio County Prosecutor’s Offe

The defendant’s final assignment of error is thatttial court erred when it
denied her motion to disqualify the Ohio Countyd&@utor’'s Office. The trial court’s

order denying this motion sets forth the followiiagts:
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The motion is based upon past dealings between the
Prosecuting Attorney’s office and Jessica M. Tih& tontact
that Jessica M. had with the Prosecuting Attorneffise in
the past was in the capacity as a victim of doroestilence.
She sought assistance and advice from that offic@are
than one occasion, and was advised to seek a pootdimm
domestic violence order. On several occasionsstssd
Prosecuting Attorney Gail Kahle personally met wiéssica
M. regarding her allegations of domestic violenéétorney
Kahle is one of two Assistant Prosecuting Attornagsigned
to the Jessica M. criminal case.

Additionally, the Prosecuting Attorney’s office has
been involved in abuse and neglect proceedingdvimgp
Jessica M. as a Respondent, as well as Resporaddnt J
Jones, who is the alleged perpetrator of domesilence
against Jessica M.

The defendant alleges that these contacts betwerealhand members of
the prosecuting attorney’s office created an agrear of impropriety. The defendant
further alleges that the prosecuting attorney’sceffnay have acquired evidence through
these meetings that it used against her in theptesiminal matter.

In Syllabus Point 1 oNicholas v. Sammon%78 W.Va. 631, 363 S.E.2d
516 (1987), we stated,

Prosecutorial disqualification can be divided itw@

major categories. The first is where the proseduis had

some attorney-client relationship with the partreslved

whereby he obtained privileged information that rbay

adverse to the defendant’s interest in regarddg#nding

criminal charges. A second category is where thegzutor

has some direct personal interest arising from asity, a

financial interest, kinship, or close friendshiglsuhat his
objectivity and impartiality are called into questi
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This Court has also indicated that whether a taalrt should disqualify a
prosecutor, or his office, from prosecuting a cnatidefendant is reviewed under an
abuse of discretion standar8tate v. Keenar213 W.Va. 557, 584 S.E.2d 191 (2003).
See also State v. Brittph57 W.Va. 711, 203 S.E.2d 462 (1974).

The trial court conducted a hearing on this mattet issued a detailed
order, addressing each of the defendant’s argumditis trial court concluded that while
Prosecutor Kahle met with Jessica M., he nevedaaseher attorney. Rather, he was
acting in his capacity as an assistant prosecassisting the victim of an alleged crime.
There was never an agreement stating that Prosd€alhde represented the defendant,
nor did he ever appear in court on her behalf. Qiriee reasons the trial court was
unwilling to conclude that a prosecutor advisingaieaged domestic violence victim
created an attorney-client relationship was that:

To find otherwise would create a chilling effecathvould

negatively impact the willingness of attorneys wogkin

Prosecuting Attorney’s offices to assist the vigtiof

domestic violence.

The trial court next determined that the defendaiféd to demonstrate that
her previous meetings with Prosecutor Kahle cretitecdppearance of impropriety. The
meetings between the defendant and the prosecuofdice resulted in domestic violence
charges against Jack Jones. The trial court ftheidhese domestic violence charges

were unrelated to the sexual abuse charges Jd&dsfeaes in the instant case. Finally,

the trial court determined that the defendant teiteshow that she divulged anything to
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Prosecutor Kahle during her interactions with himattwould be adverse to her interests
in the sexual abuse criminal proceedings.

Our review of the record indicates that the tralit did not abuse its
discretion by denying the defendant’s motion t@daify the Ohio County Prosecutor’'s
Office. Prosecutor Kahle assisted the defendand)laged domestic violence victim, in
his capacity as an assistant prosecuting attordeylater brought criminal charges
against her when her daughter accused her of $galmising her. The defendant failed
to show that the prosecutor’s office acquired anfigrmation in its earlier meetings that
were adverse to her interests in the instant chseiew of these circumstances, this
Court cannot find that the trial court abused is£iktion by refusing to disqualify the

Ohio County Prosecutor’s Office.

V.
Conclusion

Based on the foregoing, the judgment of the Cir€aitirt of Ohio County

Is hereby affirmed.

Affirmed.
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