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Workman, Justice, dissenting: P o LS

OF WEST VIRGINIA
Few legal principles in West Virginia jurispruderare as well-settled as the
axiom that “[a] motion for summary judgment shobklgranted only when it is clear that
there is no genuine issue of fact to be tried andiry concerning the facts is not desirable
to clarify the application of the law.” Syl. Pt.&etna Cas. & Sur. Co. v. Federal Ins. Co.
of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963). Equalgll\established is the
requirement that this Court “draw any permissibfeience from the underlying facts in the
light most favorable to the party opposing the mti Painter v. Peavy, 192 W. Va. 189,
192,451 S.E.2d 755, 758 (1994). Neverthelessn#jerity in this action has ignored these
fundamental principles in affirming the circuit ¢ts grant of summary judgment in favor
of the defendant. After drawing all permissibleenences in the light most favorable to the
plaintiffs, sufficient evidence exists to raiseengine issue of material fact with regard to

each element of the plaintiffs’ deliberate intelaim. Therefore, | respectfully dissent.

The majority concludes that the assertions contbdiméne Kennedy affidavit
are insufficient to establish a genuine issue ofen fact as to whether Contractor
Enterprises had “actual knowledge” of the specifisafe working condition that led to the

injuries in this case. In so finding, however, thajority fails to draw any inferences in



favor of the plaintiffs. For example, in addregsthe fact that the supervisor to whom
Kennedy complained is not named in the affidavig majority states that, “even if an

unnamed supervisor of Contractor Enterprise bee@amaee of work being done dangerously
close to the edge of the highwall, Mr. Kennedyaetent would only establish that some
unidentified person was informed [of Mr. Kennedytsicerns].” Thus, the majority implies

that the lack of identification of the supervisadermines the significance of Mr. Kennedy's
complaint. A permissible inference that could kexh from this statement, however, is that
Mr. Kennedy specifically informed a company supsovthat equipment was being operated
dangerously close to the edge of the highwall, thdigating that the defendant had actual

knowledge of the unsafe working condition.

Similarly, the majority fails to draw inferencesfavor of the plaintiffs from
Mr. Kennedy’s sworn statement that, while emploggdhe defendant, he had personally
witnessed highwall drilling machines placed so elasthe edge of the highwall that the
curtains of the machines could be seen from beMihile, as the majority points out, Mr.
Kennedy's affidavit does not indicate that he disct this specific situation to his
supervisor, the statement indicates that workense weutinely using highwall drilling
machines unsafely by placing them much too clostkdcedge of the highwall. A court

could reasonably infer that such repeated unsaéewmsuld have been witnessed by



supervisors, thereby putting the company on ndtie¢ such unsafe working conditions

existed.

Moreover, the majority actually draws inferencefawor of the defendant, not
the plaintiff, with respect to Mr. Kennedy's affida  Because Mr. Kennedy’s affidavit
describes his complaint to his supervisor as gdhat “the company was working people
too close to the highwall edges without any regarcgafety,” the majority infers that
Kennedy failed to specifically inform the supervisef the specific danger dfighwall
drilling machines being placed too close to the edge of the highwahus, the majority
concludes that no evidence exists that the Compadyactual knowledge of such unsafe
condition. This is certainly one inference that ba drawn from these facts, but it is not the
inference most favorable to the plaintiffs, whiblstCourt is required to draw by well-settled

law.

As the majority points out in footnote thirteenctiaal knowledge” is the
equivalent of the employer’s “subjective realizatiand “appreciation” of the existence of
the specific unsafe working condition. This Cduoas previously held that an employer
cannot be found to have “subjective realizationd éamppreciation” of an unsafe condition
by evidence merely indicating that the employeas@nably should have known” of the

condition; rather the employer must have “actuptigsessed such knowledg&levinsv.



Beckley Magnetite, Inc., 185 W. Va. 633, 641, 408 S.E.2d 385, 393 (1991 the instant
case, however, the plaintiffs presented evidemdbg form of Mr. Kennedy’s affidavit, that
the defendant was specifically informed only a fe@eks before the accident that men were
working dangerously close to the edge of the highwat the very least, this evidence is
sufficient to raise a genuine issue of materiat tecto whether the defendant “actually
possessed” knowledge of the unsafe working conditMoreover, if the defendant was, in
fact, aware of the unsafe working condition bull sirected Mr. Ramey to operate his
drilling machine along the highwall without any &dthal safety instructions or training,
then a genuine issue of material fact would alsstevith regard to whether the defendant

intentionally exposed Mr. Ramey to that condition.

To be clear, my position is not that the plaintifevidence proves that

Contractor Enterprises possessed actual knowleidge dangerous condition or that it did
intentionally expose Mr. Ramey to that condititmdeed, other evidence, such as the ground
control plan that included a drill pattern to kebke drill operator and drill at least four feet
from the highwall's edge, clearly weighs in favbGmntractor Enterprises’s position in this
case. Rather, the evidence presented by the iffigiviewed in light of the reasonable
inferences that can be drawn in their favor, pressgenuine issues of material fact that
should be decided by a jury. As such, this caseigpropriate for disposition on summary

judgment and, therefore, | dissent.



