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IN THE CIRCUIT COURT OF RITCHIE COUNTY, ,er ri: rnf'R1 STEPHANIE HAYMOND and 
DAVID HAYMOND, 

Plaintiffs, 

v. 

CHRISTOPHER HAYMOND, 
individually and as Trustee of the 
Testamentary Trust created by the 
Last Will and Testament of Irene 
Nutter Haymond, 

Defendants. 
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CIVIL ACTION ,., - -:ro·•- ,< . 
JUDGE SWEENEY 

CERTIFICATION ORDER 

On a former day, came the Plaintiffs, Stephanie Haymond and 

David Haymond, by their counsel, Joshua S. Rogers, Paige K. 

Vagnetti, and John R. Whipkey. Also came the Defendant, 

Christopher Haymond, by counsel Robert S. Fluharty, Jr. Whereupon, 

counsel for the Plaintiffs argued certain Deeds in question were 

void ab initio and the Defendant argued the Deeds were voidable. 

The Court instructed the parties to brief the issue and a hearing 

was held and pursuant to the Court's request, counsel submitted 

proposed Certification Orders pursuant to Rule 17 of the West 

Virginia Rules of Appellate Procedure. 

I. FACTUAL BACKGROUND 

1. On May 8, 1989, Irene Nutter Haymond ("Ms. Haymond") 

died testate as a resident of Riverside County, California. 
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2. Pursuant to her Last Will and Testament (the "Will"), 

Ms. Haymond created a testamentary trust (the "Trust") for the 

benefit of her grandchildren, Daniel Haymond, IV, Plaintiff David 

Haymond, Plaintiff Stephanie Haymond, Jessica Haymond, and 

Christen Haymond. 

3. According to the terms thereof, fifty percent (50%) of 

the assets of the Trust were to be allocated to the issue of Ms. 

Haymond' s son, Daniel Marsh Haymond, III, being Daniel Haymond, 

IV, and Plaintiff David Haymond, and the remaining fifty percent 

(50%) to the issue of Ms. Haymond's other son, the Defendant, being 

Plaintiff Stephanie Haymond, Jessica Haymond, and Christen 

Haymond. 

4. In her Will, Ms. Haymond appointed her aforementioned 

two sons, Daniel Marsh Haywood, III, and the Defendant, as co

trustees of the Trust. 

5. The primary assets of the Trust consisted of the surface 

of certain real property located in Ritchie County, West Virginia, 

and the minerals within and underlying such property (the "Real 

Property") . 

6. On or around September 4, 1993, Plaintiff Stephanie J. 

Haymond, at the request of her father, the Defendant, signed a 

document prepared by the Defendant purporting to transfer her 

current and future interests in the Real Property to the Defendant. 
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7. A few months later, on December 2, 1993, Plaintiff David 

Haymond, also at the request of the Defendant, signed a document 

purporting to convey his interest in the Real Property to the 

Defendant. The aforementioned documents signed by Plaintiff 

Stephanie J. Haymond and Plaintiff David Haymond may be referred 

to collectively hereinafter as the "Deeds." 

9. The Will instructed the co-trustees to pay to the 

beneficiaries the income of the Trust in monthly or other 

convenient installments with the principal of the Trust being held 

in trust until the youngest beneficiary, Christen Haymond, reached 

the age of thirty (30) years at which point the Trust would 

terminate. 

10. Christen Haymond turned thirty (30) years old in 

February of 2014. 

11. The Will contained a spendthrift clause governing the 

Trust which stated that "[t]he interest of beneficiaries in 

principal or income shall not be subject to the claims of its 

creditors or others nor to legal process and may not be voluntarily 

or involuntarily alienated or encumbered." (the "Sp endthrift 

Clause") 

12. On or about August 6, 2020, the Plaintiffs initiated 

this action by filing their complaint (the "Complaint") with the 

Circuit Count of Ritchie County, West Virginia, in which they, 

pursuant to Count I of the Complaint, request that the Court 
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declare the Deeds void on the ground that the Spendthrift Clause 

prohibited the transfer, voluntary or otherwise, of any interest 

of the Plaintiffs in the Trust and/or Real Property until the 

termination of the Trust. 

13. On or about October 30, 2020, the Defendant filed his 

answer to the Complaint in which he does not deny any of the 

factual allegations surrounding Count I, and, in fact, admits that 

the Plaintiffs purported to transfer their interest in the Real 

Property to the Defendant prior to the termination of the Trust. 

14. On or about December 14, 2020, the Plaintiffs moved for 

judgment on the pleadings with regard to Count I of the Complaint 

by filing their Motion for Partial Judgment on the Pleadings (the 

"Motion") . 

15. In the Motion, the Plaintiffs cite to statutory law and 

case law in support of the Plaintiffs' argument that a conveyance 

in violation of a spendthrift clause is void ab initio . 

16. On or around January 13, 2021, the Defendant filed 

Defendant's Memorandum of Law in Opposition to Plaintiffs' Motion 

for Judgment on the Pleadings (the "~esponse") in which the 

Defendant asserted that the Motion should be denied because the 

action is time-barred by statutes of limitation and/or laches and 

because the Plaintiffs consented to the conveyances of the Real 

Property to the Defendant. 
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17. In his Response, the Defendant cited to one case decided 

outside of West Virginia in which the court held that a state 

specific marketable title statute barred beneficiaries from 

enforcing a spendthrift clause to invalidate quitclaim deeds of 

future interests. The remainder of the statutory law and case law 

cited by the Defendant in his Response pertained to the 

applicability of statutes of limitation and laches to claims 

against trustees and the ability of beneficiaries to consent to a 

trustee's breach of trust. 

II. CERTIFIED QUESTIONS AND PROPOSED ANSWERS 

1. Adjudication of Count I of the Complaint wholly depends 

on whether the Deeds were void ab initio, which is a purely legal 

issue that is ripe for the Court's consideration at this time. 

2 . In view of the fact that the dispositive issue at hand 

in Count I of the Complaint is apparently an issue of first 

impression in West Virginia, this Court finds it appropriate, 

pursuant to W. Va. Code § 58-5-2 and Rule 17 of the Rules of 

Appellate Procedure, for the West Virginia Supreme Court of Appeals 

to determine the question of whether the Deeds were void ab initio 

as a matter of law. 

3. FIRST CERTIFIED QUESTION: Is a transfer by deed of real 

property in violation of a spendthrift clause void ab initio or 

merely voidable? 
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FIRST PROPOSED ANSWER: Void ab initio. 

4. SECOND CERTIFIED QUESTION: If the answer to number one 

(1) is "voidable", were the Plaintiff's required to institute a 

civil action asserting their claims that such deeds were void 

within a certain period of time following their execution and 

delivery of such deeds to the Defendant? 

5. SECOND PROPOSED ANSWER: Yes, within the period of time 

provided by the factually appropriate limitation of actions 

provisions, if any. 

Accordingly, these questions are hereby certified to the West 

Virginia Supreme Court of Appeals. 

The Clerk of this Court is ORDERED to send certified copies 

of this Order with a list of docket entries to Edythe Nash Gaiser, 

Clerk of the Supreme Court of Appeals to forward a copy of this 

Order to counsel of record, forthwith. 

ENTERED: May 9, 2022 

TIMOTHY L. 
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CIRCUIT JUDGE 

I hereby certi that the annexed 
~h-7ff-lll.J;.(.:J.11,J!.o......~' e and correct copy 

of the original on file in my office. 
Attest Melanie D. Wilson tit~i~ ·el \l:n 
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CLERK'S CERTIFICATE 

STATE OF WEST VIRGINIA, 

COUNTY OF RITCHIE, TO-WIT: 

I, ANGELA D. COOK, Deputy Clerk of the Circuit Court of Ritchie County, State 

aforesaid, do hereby certify that the foregoing are true copies of the docket entries filed in the Case No. 

20-C-30, being STEPHANIE HAYMOND VS. CHRISTOPHER HAYMOND, lately pending in the 

Circuit Court, in Ritchie County, West Virginia. 

Given under my hand and the seal of said Court, this 4th day of August, 2022. 

of Ritchie County, West Virginia 
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