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IN TilE CIRCUlT COURT OF KANAWHA COUNTY~ WEST VIRGINIA·-, r -~ 

r; {l ",") ~-1 "'. :, I a 1 

THIJ DOARD OF EDUCATION 
OF THE COUNTY OF WYOMING, 

Petitioner, 
v. 

MARY DAWSON, 
Respondent. 

FINAL ORl)Jt:R DENYING APPEAL 

L - · • . f;,'\ ~, -.; _p'fl 3~ 55 

AND AFFIRMING GRIEVANCE BQARD DECISJQN 

This matter comes before this Court pursµant to a petition filed by the Board of Education of 

Wyoming County ("Petitioner" or "tlu~ Board"), which appeal\XI a Decision of the West Virginia Public 

Employees Grievance Boa:rd ('·Grievance Board") dated September 18. 2018. The Decision granted 

Respondent Mary .Dawson's ('1Respondent") grievance and ordered the Board to alter Respondent's regular 

bus run and instate Respondent into an extracurricular vocational bus run, with back pay, less CQmpel)sation 

earned from other extracurricular bus runs. The B<>atd ass.erts the Decision was in error. 

On November 1, 2018, the Court entered its Or(}er Setting Administtative · 13riefing Schedule 

establishing ·certain dea\;llines. Thereafter, the parties, by counsel, submi.tted their respective briefs and 

proposed o.tders. 

This Court has reviewed the record and briefs of the parties; and for the reasons set forth below, 

concludes that Petitioner's appeal must be DENIED ~d the DeCi!fian of the Grievance Boar~ dated 

September 18,2018, is AFFIRMED. 

STANDARD OF REVIEW 

This Cou.rt's scope ofteview is statutorily limited to the five(5) grounds set forth in W.Va. Code 

§ 6C-2-5, which governs the appeal of decisions of the Public Employees Grievance Board .. Those grounds 

are that the decision: (1) is contrary to law or lawfully adopt1;:d roJe, or written policy ofthe employer; (2) 

exceeds the administr~tive law judge's statutory authority; (3) is the result of fraud or deceit; (4) is clearly 

wrong in view Qf the reliable, probative, and substantial evidence on the whole record; or (5) is arbitrary or 

capricious or characte1ized by abuse .of discretion or clearly unwarranted exercise of discretion. 



The circuit court must uphold any of the administrative law judge's focwal findings that are 

supported by substantial evidence. Martin :v. Randolph Cnty. Bd. of-Educ., 195 W.Va. 2·97, 304,465 $;E,2d 

399, 406 (1995). Furthermore, a fmai order of the Grievance Board based upon findings of facts Should 

not be reversed unless clearly wrong. Syilabus Pt. 1, Ohio CountyBd: of Educ. v. Hopkins, 193 W.Va. 600, 

457 S.E.2d 537 (1995}, 

FINQTNG$ OE FACT 

I. Respondent is reguhirly er:nploye«J by Petitioner as a bus operator. Respondent has 

been so employed since 1980. Respondent .entered into a Continuing Contract ofEtnployment with 

Petitioner in 1983. Respondent is the most senior bus operator iri Wyoming county. 

2. Respondent's original regular bus run required her to transport both elementary and 

high schopl stud,epts Qli the same bus at the same tiiile to .and ftom Huff Elem~ntary School. The 

elementary students attended Huff Element~ and the high school students transforreo from 

Respondent's bus to another bus at Huff. 

3. In or about October 1985, Respondent bid on a vocational school run that was posted 

as ''Vocatjortal School Bus Operator, Baileysville Area." Respondent was awarded this run, effective 

October 15, 1985. Respondent was the only bus op~ator wh.o would take this run. 

4. llespondent made the ypcaticmal tun between her regular morning and afternoon runs. 

The vocational rune was from about 8:30 a.m. to 9;00 a.m. and 11 :30 a.m. to 12:00 p.m. daily. At that 

time, Respondent's regular runs did not conflict with the time of her vocational run. 

5. In or about 1987 or 1988, the start times fc,r the high school and/or Huff Elementruy 

changed Because their schools would be starting at differeQt times, the h~gh school students and the 

elemebntary stude11ts 1,ould no longer ride the same bus; .FrQm the evidence presehted before the ALJ, 

it appeai'S that the high chool began to start earlier than the elementary school. 

6. The change in the starttime in 1987 0r 1988 caused a confliet~ or an overlap, between 
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Respondent's regular bus tun schedule and her vocational run. TI1e scheduHng c.onflict prevented 

Respondent from doing both her entire mOilllllg regular mil and the vocational run. She could transport 

the high school students from h.ome to the.ir drop offpoiJlt but would not have time before her vocational 

run started to gc;, tiack to pick up the elementary school students along the same route and transport 

them to HuffEle111entaty. As a·result, someone in the admi1_1istrative office, whose identity is unknown, 

modified Respondent's regular bu~ run to remove the morning elementary sc.hool portion ofher regular 

run. Another driver was then assigned to transport the elementary students to school in the mornings. 

Respondent continued to transpQrt the high ~chool 5t!:1dents each morning ancl to make her vocational 

run each day. Respondent also continued to transport both the elementary sc:h.ool students and the blgh 

school students home from school each day as part of her regular .afternoon: bus run. This continued for 

approximately 30 years. 

7. The;lte was no evidence presented to suggest that the morning elementary portion of 

Respondent's r¢gL1l11.r run was posted for bid. Another driver was assigned to a:iake only that portion of 

the morning run. The record is unclear as tQ t.be ·id~ntity of this other driver. Again, it is linknown wbo 

made the decision ~o modify Respondent' s regular morning run, the reasoning therefore, and the 

decision to assign it to anotherddver. 

8, Respondent continued to .make her modified regular run and the vocational run from 

the time the adminlstration made the cha11ge in 1987 .or 1988 until S¢pteinbet 8, .2017, about thirty 

years. It 1s noted tbat Respondent had started making her original regular bus run, which was· the ex.ac,t 

Sl!me physical route, in 1983. Therefore, she had driven the same physical route for about thirty-four 

years whe:n the events leading to this grievance occurred . 

9. The Wyoming County Board of Educ.ation and the members of the adtni11i~ation of 

Wyoming County S·chools have changed numerous times since the l 980s. The adtninistration in place 

when the decision to modify Respondent's run was made is no longer there. 

10. By letter dated March 7, 2017, Petitioner, by Superintendent Delrdroe A. Cline, informed 
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Respondent that her vocational run would be eliminated 11[tJo pennit the realignment of _staff in 

accordance with th:e school fgnding formula and adjustlnent of the n~s of the Wyoming County 

School System~ due to changes in enrollment. 115 Fµrther, a1l vocational runs wen: eliminated that 

personnel season, nQtjust Respondent's . 

11. At the time Respondent' s extra-curricular contract was terminated; she was being paid 

$30.00 per day to perform the morning vocational run. 

12. Vocational runs with new tenns were later posted for bid for the 2017-2018 ·school 

year. 

13. Around 1his time, anotJwr employee, who was biddin,g on a different nm, asked for a 

"deaJI' like that of Respondent' s, ex.plaining that a portion of Respondent's morning run had been 

assigned to another driver years prior so that Respondent oould .continue to drive her vocational run. 

This comment prompted. an investi,gation into R~ponclent' s bu$ runs. 

14.. Jeffrey Hylton, Director of Safety and Transportation, ~searched Respondent's regular 

bus run aqd the vocatiQna:1 run she had b~n driving since 1985. Mr. Hylton discovered that 

Respolldent' s original r~g:ular run had her transporting both elementary and high school students to 

school in the mornings and to their homes in the afternoons. Further, the Board's meeting minutes from 

October 14, 1985, showed that Respondent was awarded the vocational run effective October 15, l 985. 

He found 110 record 9f th~ elementaey school portion of Respondent's regular morning rurt being posted 

for bid and no record of the Board approving the modification to the morning portkm of Respondent's 

regular bus run. 

15. At the time the 2017-2018 school year started, Respom:tent's vocati onal run had 

not been filled; However, for .nineteet! days, from August 141 2017, to September 8, 20 l 7, 

Respondent' was assigned to make the vocational run at the direction of Petitioner. 

16. Petitioner posted the vocational run that Respondent had been making and 

Respondent bid on the same. 
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l ,7, After his investigation, Mr. Hylton concluded that assigning the morning elem~ntary 

school portion of Respondent' s original r~gular run to another driver and allowing Respondent to 

con6nue to i:nalce the vocation~l tllh back in I 987 or 198$ was a o:ii$.take. Accordingly, Mr. Hy1ton 

changed Respondent' s regular bus run back to what it had originaily been before the start times of 

the schools changed, that being, transporting l;>oth elementary and high school students to school 

in the mon1irigs and from school in the afternoons. Respondent did not consentto this change in 

her regular run. 

18. On or about September I J, 2017, the vocational run Respondent had made since 

1985 was awarded to a less s.e.nior bus operator who had bid on the posting, Respondent was not 

offered the vocational run despite her years making that rull and even m~lng it EJt the direction of 

Petitii;mer from Aug1,1st 14, 2017., until Septembet 8, 2017. As its reason for not offering the 

vocational rtu:i tQ Respondent, Petitioner cited the conflict bet ween the start times of her newly 

changetl morning elementary and high ~chool runs and the start time of tbe vocational run. In other 

words, Petitioner asserts that R~spo1.1dent was not available to perform the vocational run because 

at the time it was to start, she was still driving her newly changed reguiar morning run. 

19. The parties do not dispute that Respondent was the most s.enior applicant for the 

vocational run posted ia c;ir about September 2017. The parties also do not dispute that, but for Mr. 

Hylto's chan~e to her morning run in September 2017, she would have been .awarded the 

vocational. run. 

20. From the tim~ the higb school and e1ernentary SchooJ' s start times changed in or about 

1987 or 1988 until the end of the 2016-2017 school year, Respondent drove the same modified reg1,1lar 

run and the vocation.al run without incident or intertuptfon. Further, at the beginning ofthe 2017-2018 

school yeii,t; she drove the same run$ from August 14, 2017, ui1til Septeu1ber 8,2017. 

21. As Respondent lost her vocational run, she Wf!S being paid less money per day. 

RespQndent subsequently bid on and was swarded two different extra-c:Urriculat runs, that being a block 



run and a preschool run. The presobooJ nm paid $15.00 per day and the block nm p~id $30.00 pet day. 

Respondeµt gave up the prescl).gol l:llli to ta.lee the blocl< run. It is unclear from the evidence presente<l 

when Respondent was awarded the preschool run and how lcmg she drove it .. Also, it is unclear from 

the evidence presented when Respondent was awarded th~ ,block run and how long she drove it. 

22. Respondent is the most s~nior b~s operator employed at Wyoming County Schools. 

23. The record of this grievance is silent as to the number of bus operators emp1oyed by 

Petitioner in October 1985 when Respondent was awarded the vocatiop.~-1 run and in l 987 and 1988 . . 

when Rc::sporidenf s regular moming bus run was modified by administration. 

24. No written ,contracts wete presented as evidence .at the level three hearing in t.his 

matter. 

25. The only witnesses called at the level three hearing were Respondent and Mr. Hylton. 

DISCUSSION 

Petitioner has advanced in support of its Petitionfor Appeal, to-wit : (1) that "(t]he ALJ 

erred in failing to conclude that a mistake Was made"; (2) that "[t)he ALJ erred in finding the 

mistake could not be cotrected if not so corrected with-in a certahi., tinidenti.fied', time frame\ and 

(3) that "[t]he ALJ erred in concluding that persoru:tel c5tatutes are, or cannot be, contravened to 

correct a mistake." All three of Petitioner's arguments ris~ and fall on the same factual premise -

that a "mistake" occurred. In fact, Petiti<;>ner contend$ that Ms. Dawson was ~mly a,ble to perform 

both her regular and vocational \,u:s runs for mote tha.n tbhiy-qne (31) consecutive yeats df,i.e tf/ t,, 

"mistake" made by tlte Board that was suddenly realized in 2017. ln other words, Petitioner 

asserted the theory of ''mistake" as an affirmative defense to Ms. Dawson'~ grievance presented 

below to the. ALJ. 

Petitioner, not Ms. Dawson, had the burden of proof with regards to the affi.nnative defense 

it l'fl.ised before the Gri!:lvance Board. Petitioner foiled to meet its burden of proof on a material 
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issue to its defensei because Petitioner failed to prove that a "mistake" occurred. Because Petitioner 

failed to prove that a "mistake 11 occurr~Q. Petitio11er's second argument likewise fails, because 

Petitioner can assert no right to. correct a '.'mistake." 1ml.ess it has first proven that ~, ".mistake'' 

actually Qccurred. It is noted that P~tit'ioner now attempts to buftress its. "mistake argument" by 

referring to it a!,, being a 11s1.1!;,stantial ch,.ange" made to Ms, Dawson's regular bus run witho1.1t 

Board approval. However. there is no eviden·ce iri the record to support a finding or conclusion that 

any change made to Ms. Dawson's regular bus run was "substantial." To the contrary, the change 

appears to have been s.o insignificant tqat it taised no issues for1:hree decades. Insteitcl, it was only 

addressed because atz0th~r employee claimc;,d that Ms. Dawson had gotten a "deal" more than thirty 

years ago. In orcier to prevail on its affirmati-ve defense of "mistake." Petitioner had th~ burden to 

prove that a substantial change resulting in a mistake and nec.essitating Board approval actually 

occurred'. Petitioner friiled to (Jo so. 

The. D~Ci$ion of the ALJ was properly mad,e upon the evidence presented. Petitioner simply 

failed to meet its burden of proof to establish the af:finnative defense of "mistake." Petitioner's appeal 

rests. entirely on its qontention that the change maoe to Petitioners regu!a.t bus run was significant 

enough to require Board approval. However, Petitioner failed to demonstrate that the change was, in 

fact, significant. The uncontroverted facts of the case indicate the contrary (i.e., that the ¢hange w~s 

insignificant). Indeed, the change :was so slight that it garnered no attention for three decades, Then, it 

only drew attehti911 when anotl:ier employee sought a 11deal 11 like that given to Ms. Dawson long ago. 

No evidence of any "deal" was presented to the ALJ. The Board a$:Serte<i. but failed to prove, that a 

change to Ms. Dawson's regular bus run in 1987 or 1988 was a mistake. 

11te uncontroverted facts are that Ms. Dawson transported students for the Boai-d as part of both 

her regular and vocational bus runs for more than thirty-one (31) years and that she was the most senior 

bus operator in the county. In.reaching her Decision, the ALJ properly found t~at Ms. Dawson had been 

perfonning both the regular and voc!ltions bus runs for t}ljrty.9ne years, and thatthe Board had no legal 
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right to, sµddenly change her schedule in 2017 without her consent and to strip her of the vocational bus 

run she had held for thirty-one (31) years. The ALJ properly found that the Board' s action in doing so 

was .unrea~onable, arbitrary andcaprlcious. 

School personnel tegul.atJons and l~w~ are to be strictly ~onstrued i11 favor pfthe employee. 

Morgan v~ Pizzano. 163 W,Va, 454, 256 S.E.2d 592 (1979); Brum v. Bd. of E:dµc ,; 215 W.Va. 372, 

599 S.E..2d 795 (2004). The ALj properly concluded thatMs. bawson1s statutory rights underW.Va. 

Code §§ 18A.-4-8G), 18A-4-8(tn) and l8A-4-16(6)had been violated and that Petitioner could n.ot 

violate.Ms. Dawson's statutory rights to action that it deemed necessary to .correct a "mistake" that 

it failed to prove. Before tbe ALJ, the Board failed to rneet it burden of proof as to the affirmative 

defenu of "mistake" it asserted in this matter. 

BecatJse the Board failed tb demonstrate that the ALJ committed a11y reversible error, the 

Petition for Appeal shoµJd be denied and di_smiss~d and the Decision of.the ALJ should be affirmed 

by this Court. 

CONCLUSIONS OF LAW 

I . The Court shall "review the entire record that was before the administrative law 

judge." See W.Va. Code 6O-2-S(c). 

2. The circuit court must show deference to the Grievance Board' s findings of fact 

See Syl. Pt. Z, Maikotter v. Uriivers"itv of West .Virg inia Bd. of Trustees/West .Vir~inia Universit\ . 

206 W.Va. 691, o9Z, 527S.E.2d 802,803 (1999). See also Muscatell v, Cline, l9t:i 

W.Va. 588,474 S.B.2d 618, 5,25 (1996). 

3. A final order of an ALJ of the West Virginia Public Employees Grievance Board, 

based upon findings of fact, should not be reversed unl.ess clearly wrong. See generally, Syl. pt.I, 

RangalP.h County Bd. of Educ. v. Scalia, 182 W.Va. 289., 387 S.D.2d 524 (1990). 

4. 'The conclusions of law and application of the law to the facts are reviewed de 
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nova. See Cahill v. Mercer County Bd. of Educ .. 2-08 W.Va. 177, 539 .S.E.2d 437 (2000); and Martin 

v. Randol ph Count\ Bd. of Educ. , 195 W.Va. 2,97,465 S.E.2d .399 (1995). School personnel 

regulatic;ms and laws arft to be strictly construed in favor of theemployee. Morgan v. Pizzano 163 

W.Va. 454, 256 S,E,2d 592 {1979}; Brum v. B . of Educ , 215 W.Va. 372, 599 S.E.2d 795 (20.04). 

5. '' An employee who was employed in any service personnel extracurricular assignment 

during the previotls school year shall have the option of retaining the assjgnment if it continues to 

exist in any succeeding ~chQo'l year. A county board of education may_ terminate any school _service 

personnel extrac1Jrricular assignm¢nt for lack of need pursuant to section seven [§ 18A-2-7], article 

two of this chapter. If an extracnrr.icular contract has been terminated and is reestablished in any 

succeeding school year, it shall be offered to the employee who he:ld the assignment at the time 

of its termination. If the employee de.clines the assignm.ent, the extracurricular assignment 

sh!lll be posted and filled pursuant to section eight-b of this article." W. Va. Code§ 18A-4-16(6.). 

6. The ALJ properly conoluded that Ms. Dawson's statutory rights under W .Va. 

Code§ lSA-4-16(6) had be.en violated, oecause Ms·. Dawson's was eutitled to the option to retain 

the extracurricular assignment she ha.d held for mc;>r~ than thirty (30) ci6nsecutive y~ars. 7. 

"A service persQn may not h~ye his or her daily work schedu[e ·changed during the school year 

without the employee's written ~onsent and the person's reguired daily work hours may not be changed 

to prevent the payment of time and one-half wages or the employment of another employee.'' W. Va, 

Code§ 18A-4-8a.Q). 

8. "Without his or her wdtten consent, a service person may not l,e: ... Relegated tQ any 

condition of empluytnent which would result in a teduction of his or her· salary, rate or pay, 

compensation or benefits eatned during the current fiscal year; or for which he or:she would qualify by 

continuing in the same job position and classification held during that fiscal year and subsequent years." 

W. Va. Code§, 18A-4-8(m). 

9. The AL.J properly concluded that Ms. Dawson's statutory rights under W.Va.Code §§ 
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I 8A-4~8(j), l 8A-4-ij(m) had been violated, because the .Board was not pennitted to change Ms. 

Dawson's work schedule or to relegate her conditions of employment without het_.C0-!1.S~t. 

l 0. The ALi properly concluded that Petitioner could not violate Ms. Dawson's statutory 

rights by taking action that Petitioner deemed necessary to correct a "mistake" it failed to prove. 

l 1. '11County boards of ¢ducation have s1.1bstantial discretion in matters relating to the hiring, 

assignment, transfer, and promotion of school personnel, Nevertheless, this discretion must be exercised 

reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.' 

Sy!. pt. 3, Dillon v. Wyoming County Board of Edu.cation, 117 W. Va. 145,351 S.E.2d 58 (1986)." Syl. 

Pt. 2; Baket v. Bd of&iuc., 207 W. Va. 513, 5}4 S.E.2d 378 (2000). 

12. An action is recognized a.s arbitrary and capricious when "it i$ unreasonable, without 

consideration, and in di.sregard of facts and circumstances of the case." State ex rel. Eads v. Duncil, 

l 96 W. Va. 604, 474 $,E.2d 534 ( 1996) ( citing Arlington Hosp. v. Schweiker, 54 7 F. Supp. 670 (E.D. 

Va. 1982)); "Generally, an action i.s considered arbitrary and capricious if the agency did not rely 

on criteria intended to be. consid.ereq, explained or reached the decision in li manner contrary to the 

evidence before it, or reached a de.cision that was so implausible that it cannot be ascriped to a 

difference ofopinion. See Bedford County Memorial Hop. v. Health and Human Serv.., 769 F.2d 

I 017 (4th Cit. 1985); Yo/gun v, W Va. SchoQls for the De-aj and the .Blind; Docket No. 96-DOE-

081 (Oct. 16, 1996)." Trimboli v, Dep't QjHealth a_ndHuinan Rf!s., Pocket No. 93-HHR-322 (June 

27, 1997). afj'd Mercer Cnty. Cir. Ct. Docket No. 97-CV•374-K (Oct. 16, 1998). 

ORD:EK 

For the :reasons stated hereinabov~, the Court docs accordingly .DENY the. Petition for 

Appeal .and AFFIRMS' the Deci$ion of the Board dated September 18, 2018. Jt is therefore 

ORDERED that this matter shall be DISMISSED ~md STRICKEN from the qocket ohhe Court, 

preserving Petitioner's objection to the adverse ruling. 

ft is finally ORDERED tl1at the Clerk of Court shall trnnsmit a copy of this Order, duly 
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certified, to the following: 

Rebecca Rc>USh, Esq. 
General Counsel - WVSSPA 
1610 Wa&hington Stt:'eet~ Ea.st 
Charleston, West VirgirtHt 25) 11 
Counsel for Petitioner 

Rel;>Qcca M. Tinder, 'ijsquir~ 
BOWLES RICE1,L.LP 
600 Quarrier Stre,et P()st Office Box l 3~6 
Charleston, We~t Virgini~ l5J2~-1386 
Counsel for Wyoming CQunty Bpar<f of ~ducat ion 

ENTER this 3. day of ~-· _____ , 2022. 
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CARRIBL. WESSTER. -JUD~: __ G_E_· 

STATE OF WEST VIRGINIA 
C'O!JN'!V OF KANAWHA. SS 
I. CATHY S. GA 'ON Cl.ER~ OF Cl~GUIT COURT Of SAID COUNJY 
NIO · ntA.1illlE F.OR • NG 
ll!A . ClURT 
GIVEN TT; 1$ . 

DAY ___,,.,,..,__..,_~....,.---."" . 
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