
IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINfA 

L&O INVESTMENTS, INC., a West Virginia 
Corporation, 
RICHARD SNOWDEN ANDREWS, Jll,1 

MARION A. YOUNG TRUST, 
CHARLES A YOUNG, 
DAVID L. YOUNG and 
LA VINJAYOUNG DAVIS, successors of 
Marlon A Young, 
CHARLES LEE ANDREWS, IV, and 
FRANCES L. ANDREWS, 

Plaintiffs, 

!lr't-4 7/G,/J./ ~,c. 

l),4. ,Ma./ 

V. Civil Action No. 13.C-528-2 
THOMAS A. BEDELL, Chief Judge 

ANTERO RESOLJRCES CORPORATION, 
formerly known as ANTERO RESOURCES 
APPALACHIAN CORPORATION, etat., 

Defendants. 

ORDER 

REFUSING PLAINTIFFS'REQUl:ST FOR ATTORNEY'S FEES 
AND COSTS UNDER THE COMMON FUND DOCTRINE 

Pending before this Court is Plalnllffs' Request For Attomey's Fees And Costs 

Under The Common FundDoctrine filed herein on March 12, 2021 by and through legal 

counsel for Plaintiffs. Accompanying it is a copy of Final Approval Order entered on 

September 20. 2017 in Harrison County Circuit Court CivilAction No. 16-C--8-2 -Meredith 

"Duane" Davis, Individually and on behalf of those similarly situated, Plaintiff, v. Ruskin 

Company, Defendant .as well as copies of Internal Imp. Fund Trustees v. Greenough, 

Upon Sugges1io11 Of Dt!atli Of Plaintiff, Richard Snowdei1 A11drr:l,•s, Jr. filed on Jarniary 27, 2021 . 
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105 U.S. 527. 15 Otto 527, 26 L.Ed. 1157(1881) and Sprague v. Ticonic Nat. Bank, 307 

U.S. 16t 59 S.Ct. 777. 83L.Ed. 1184 (1939)~ 

Thereitl; Plaintiffs' legat counsel, inter alia, provides a Common Fund Doctrine 

history and application, upon which he. argues and requests this Court award him 

reasonable atfomey's fees (via percentage fee method) and proportiohate litigation cos~ 

from "Unkno11mHeirs" proceeds heretofore paid into this Court's Regisby by the Mineral 

Producer Defendants (and from any subsequent interest that might be awarded) 2 

Respqnse To Plaintitffl' Request For Attorney's Fees And Costs Under The 

Common Fund Doctrine was filed herein on March 29, 2021 by and through Michael A. 

Jacks. Esq., he having been sua sponle appointed Guardian ad !item ("GAL") by this 

Court under Order entered on January 27, 2021 for these "Unknown Heirs". 

In his Response, such GAL raises.several points in light of his ~ourt appointment 

for purposes of representing and protecting the interests of these .. Unknown Heirs". He 

particularly points out this Court's September 15, 2020 Omnibus Ruling Orderwhetein it 

addressed Plaintiffs' legal counsel's attempt to file pleadings (1.e. ; Motion ForPermission) 

and represent such heirs. 3 

2 At the time of su,ch Rcqucsl's filing, t~ ··Unki\o\,n Heits•· funds currently deposice-d with this 
Cuurfs General k..ccein:r total S:?.229.526.n Su1.:h total comprising varinus paymcnL-. mad~ by such, 
Mineral l'roduccr Dciendants (Antcro .. S2. I 09.2-40.88; CNX -88,663.22: CGAS • $29,567,64: and ECA­
S2.054.98) for such ··Unknown Heirs ... comhin1.!J 13.i777% owm.-rship interest of any tnincr.il production 
from the Subject Property at the ht:art of Lbis long fought lilib,ation. As such, PlaiotiO's rc,1t11:,;tcd attomc~ • s 
ti:~ and proportion.ate litigation 1:osts, u111.lcr application of the Common Fund Doctrint.:, is $7$9.118.13 
(\\ilhout any intcn.-st calculation thereon and including_ SI 5,942.56}. 

J Furt.hcr wilhin that Ordt.!r. this Court essentially found :md condudcd such counsel hud not 
demonstrated any leWll · standing to n:prcscnf or fonually act ben:fo as a fiduciary for such huirs via ;ii1y 
c!itablished 11ttorm,•y-clicnt or fiduciary rd:uionship while: also acknowledging DcfenJnnts· responsive 
pleadings to Plaintiffs• then pc11ding motion being ruled upnn all r~forcncing lhe "comn1nn tlmd doctrinc·· 
and further asserting its i11npplicahili1y stilting thnl it does not permit legal counsel 10 act .011 b~half of non,­
clicnts. (S1;.'C 011mih11s Ruiiug Onb·. a.t Pages 3 T - 38 of 42). Having been si;> reminded. thi:; Collrt rcvisit,:d 
the fonnal record herein and such Dcfeo<lunts· collective pleadings.in response to Plnimirf.,;' Motion For 
P1m11issio11 as p:u1 of its review aud deliberations on Pla:intltrs· Request. 
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Further pr()vided in his review, such GAL points to our suite Supreme Court's 

common fund doctrine discussion in Security National Bank v. Willem, 155 W.Va. t, 

180 S.E.2d 46 (1971), for mature consideration and possible application. 

Plaintiffs· Reply To The "llnknown Heirsn Response Regarding Plaintiffs' 

Appllcat;on For Common Fund Fees And Costs was filed herein on · April 81 2021, 

Accompanying such Reply is a copy of Order Regarding Plaintiffs' Counsels' Fees And 

Litigation Expenses And Class Representatives Award And Incentive Payments entered 

on February 25. 2008 in Harrison County Circuit Court Civil Action No. 04-C-296-2 -

Lenora Perrine, et al, individuals residing in West Virginia, on behalfofthemselves and 

all others similarly situated, Plaintiffs. vs. E.I. duPont dr:l Nemours and Company, et al, 

Defendants. 

Upon this Court's proffer to respective legal counsel _herein, a proposed Order 

Granting Plaintiffs' Request For Attorneys' Fees And Costs Under The Common Fund 

Doctrine was provided <>n June 11 ~ 2:021 by and through Plaintiffs' legal counsel .• 

Conclusion 

This Court has furly reviewed Pratntiffs' legal counsel s pleadings and Guardian ad 

/item Response on behalf ofthese "Unknown Heirs" as well as considered their respective 

legal authority and argument proffered on this matter of Common Fund Doctrine 

applicability and award of attorney fees and costs as requested by such counsel from 

these •·Unknown Heirs" roy.alty monies (and any awarded interested thereon) as held by 

this Gourt·s General Receiver. It has also reviewed pertinent parts of the: voluminous 

record herein as well as conducted its own legal research for final. ruling purposes. 
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Having now fully deliberated thereon, this Court concludes that Plaintiffs' Request 

for Attorney's Fees And Casts Under The Common Fund Doctrine should be REFUSED 

upon such deliberation and further analysis provided infra. 

Analysis 

1. Plaintiffs' legal counsel seeks an award of reasonable attorney's fees_ and 

proportionate litigation costs from the royalty monies deposited with the General Receiver 

of this Court pursuant to prior Orders entered herein that account for unpaid royalti.es to 

the ·•Unknown Heirs" who have been determined to hold a combined 13. m7% ownership 

interest under the Andrews Lease at the heart of this litigation. 

2. Such requested award is 113rd (33.3%) attorney's fee in the amount ,of 

$743,175.57 (given the ;.Unknown Heirs" royalty funds deposited with the General 

Receiver in the amount of S2,229,526.72 at the time of Plaintiffs' legal counsel's fifing of 

his requestunderthe Common Fund Doctrine) and proportionate costs of $15,942.56 for 

a total request of $&59,118.13. 

3. While this Court may. at best, commiserate with Plaintiffs~ legal eounsels' 

self-described 1General Custer without soldiers backing him up' persona in ritigating this 

long-standing civilaction against a much larger array of opposing legal counsel, it is hard­

pressed to find such circumstances to be legally or even reasonably supportive to such 

an extent that will allow his requested award let alone frt within the parameter'$ of a 

Common Fund Doctrine application. 

4. The original Plaintiff in this instant litigation is L&D Investments, Inc., a West 

Virginia corporation, and initiated this civil action upon a Complaint For Declaratory Relief. 

Quieting Of Title And Other Relief. Upon subsequent Amended Complaints li!nd further 

motion pleadings to join additional parties necessary for purposes of adjudicating 
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declaratory judgment and quieting title matters._ identified parties' litigant were added as 

Defendants, many of whom were deemed owners of fractional intere,sts of the Subject 

Property at the heart of this litigation~ and some of whom s,ubsequentJy became Plaintiff~ 

upon further motion pleadings requesting party realignment. 

5. Plaintiffs' legal counsel packages his right to such requested fees and costs 

as follows: 

These recovered funds are now available to the "Unknown Heirs" due to 
Plaintiffs' counsel's ~fforts expended during the more than 7 years of hard 
fought and risky litigation in this matter which is still ongoing due to a second 
appeal...[and] ... ·,s premised on the equitable principle of the Common Fund 
Doctrine. 

See Plaintiffs' Request p. 2. 

6. Plaintiffs' legal counsel essentially contends that "the Common Fund 

D~trine clearly permits the g~nting of reasonable attorney's fees and proportionate 

litigation costs from the fund that has been recovered by the Plaintiffs for the· benefit of 

the 'Unknown Heirs'. To Do otherwise would unjustly enrich.the 'Unknown Heirs; for no 

equitable. reason as they should cootribute to tnat wnich they will receive from this 

litigation." (Id., p. 6 following his interpretation of the Common Fund Doctrine application 

herein}. 

7. As previously determined by this Court in reviewing such Plaintiffs' legal 

counsel's pleadings with respect to other actions unilaterally undertaken to recover other 

royalty payments attributable to these "Unknown Heirs" which appear to h~ve otherwise 

escheated elsewhere, such counsel was deemed to have acted in an impermissible way 

with respect such heirs. 

8. This litigation, although encompassing a number of individu1;:1ls ftnc;1Uy 

deemed owners of various percentages of mineral interest~ in and underlying the Subject 
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Property at the heart of this litigation pursuant to the Andrews Lease, is not a class action 

undertaken or certified as a class action under Rule 23. 

9. As such, this Court further finds instructive the Opinion in Willem wherein 

Syllabus Points 1 and 2 state: 

jExcept in rare instances. the power of a court to require one party to 
contribute to the fees of counsel of another party must be confined to cases 
whe~e the plaintiff. _suing in behalf of himself and others of the same class, 
discovers or creates a fund which enures [sic] to the benefit of all.' Point 2 
Syllabus, Roach v. Walltns Creek Collieries Company. 111 W.Va. 1 (160 
S.E. 860). 

Where an attorney renders legal services in behalf of clients by 
whom he is employed, the mere fact that such services are beneficial to 
another party to the case or cases in the court in which such fegql services 
are rendered does not entitle the attorney to recover an attorney fee from 
the other party who was benefited by the performance of such services. The 
general rule is that the creation of a relationship of attorney and client by 
contract, expressed or implied, is essential to the right of an attorney to 
recover compensation from one for whose benefit the attorney claims to 
have rendered leg~I services. 

10. Expounded upon therein, that Court further provided: 

A contract of employment, expressed or implied, is necessary in 
order to render one liable to pay for the services of an attorney. Principles 
relating. to attorneys' fees based upon an implied contract are discussed in z 
C.J.S. Attorney and Clients 175, page 1041. A portion of that discussion, 
appearing on pages 1042 and 10431 ls as follows: 

'Thus. where there is even slight proof of c:m employment of the 
attorney by the client. the fact that the latter stood by without obje.ction 
and allowed the attorney to render valuable services in his behalf will 
estop him to deny the fact of employment. The acquiescence must be 
such as presumes volition on the part of the person sought to be 
charged. however, and there is no acquiescence where he has no 
choice but to avail himself of the efforts made by the. attorney. 

·On the other hand, it does not always follow that, because one 
receives the benefit. directly or indirectly, of the services of another, 
the law implies a contract to pay therefor. Thus, where the attorney, in 
carrying on the action does so for his own benefit and not for the 
nominal party to the action, the fact that such nominal party knows of 
his course and does not object will not make him liable for fees; nor 
does a tacit acceptance of an attorney's services raise a promise to 
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pay therefor, when the services were rendered qfter a distinct refusal 
of defendant to avail himself of, or pay for, such services. So, where 
one of several parties. all of whom are equally interested in a cause, 
employs an attorney to conduct the :ease for him, and the benefit of 
such services from the nature of the case extends to alt the other 
interested parties. the other parties, merely by standing by and 
accepting the bfl'nefit of such services without objection, do not 
become liabte for the attorney's fees. In such case it is held that liability 
cannot be imposed on the theory of unjust enrichment. These rules 
are p~rtioularly $ppli<::able where the other parties benefited are 
minors. If~ however, the parties not directly employing the attorney, 
after becoming aware that he looks, to them for his compensation, fail 
to make objection or to declare their nonliabillty .. they are liable. ' · 

fd; at 14-15, at54.;55. 

11. This Court recognizes that Willem involved multiple attorneys in litigation.on 

testamentary bequests and beneficiaries who were not all represented by legal counsel. 

While certainly not identical to this instant matter, the parallels are convincingly similar 

such that it deems any Common Fund Doctrine appfication to this instant matter for 

purposes of awarding Plaintiffs' legal counsel additional attorney's fees and costs to l)e 

inappropriate and untenable.4 

12. Plaintiffs' legal counsel's Unlted States Supreme Court case authority 

proffered in arguing support of the· Common Fund Doctrine being applicable to these 

"Unknown Heirs'' or their heirs, devi~ees, successors, trustees, or agents (who are named 

Defendants in this civil action and not Plaintiffs) and their royalty monies heretofore paid 

into this Court's General Receiver by·the MineralProducer Defendants) only reflects such 

doctrine's viability in litigation involving trust fund commonality (Greenough) and in 

directing independent, supplementc;1I, lower court proceedings for consideration of 

~ Plaintiffs' fes3J coun:iCI i:s, himself~ a part of PlnintiO: l.&IJlnvcstmcnts. Inc., \\hicJ1 purdmsed\'ia 
quitdaim dt.'Cds; what has ultimately ~-n detennin~d in this fitig:ition to be .i t,4/,22Sth or 6.222222% 
ownership inten...'St of the minerals Underlying tbc Subject Property which further provided standing 10 

initiate and maintain this ci\'il actio1,1. 
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aHCJwing reasonable counsel fees and litigation expenses for one vindicated claimant from 

bond proceeds of similarly situated trusts (Spraguf:1). Further case authority involves only 

a variety of class actions. All of which is quite distinguishable from the litigation 

circumstances herein and, accordingly, insufficiently support awarding his request relieL 

13.. Simply stated, this Court finds and concfudes this instant litigation is not a 

·common fund easel or otherwise sufficiently suited for exercising its equitable authority 

as might be applied to the instaht circumstances herein so to award Plaintiffs' legal 

counsel is requested attorney's fee and proportionate advanced costs. 

Rulings 

Accordingly, this Court hereby ORDERS that Plaintiffs' Request For Attorney's 

Fees And Costs Unck[Jr The Common Fund Docbine be and is REFUSED. 

Having so ruled, this Court sua sponte hereby ORDERS that Plaintiffs _and their 

legal counsel be and are GRANTED an objection and excepUon tt,ereto as they may 

respec;tive.ly deem necessary for any further proceedings. 

Pursuant to Rule 54(b) of the· West Virginia Rules of Civil Procedure. this Court 

hereby OROERS entry of this Order be and is a final Order upon an express determination 

tnat there is no just reason for delay and upon an express direction for refusal of Plaintiffs· 

Request For Attorney's Fees And Cost$ Under The Common Fund Doctrine. 

Finally, this Court DIRECTS the Clerk of this Court to provide and/or otherwise 

send certified copies of this Order to the following: 

Dr;1vid J. Romano, Esq. 
Romano Law Office 
363 Washington Avenue 
Clarksburg, VW 26301 
Counsel for Plaintiffs 

W. Henry Lawrence, Esq. 
Justin A. Rubenstein. Esq. 
Steptoe & Johnson PLLC 
400 White Oaks Boulevard 
Bridgeport, Wv 26330 
Cotmsel for Antero 
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Shaina D. Massie, Esq. 
J.ohn O. Pizzo, Esq, 
Steptoe & Johnson PLLC 
400 White Oaks Boulevard 
Bridgeport, WV 26330 
Counsel for Consol Energy, Inc. 
and CNX Gas Company, LLC 

Timothy M. MIiier, Esq. 
Katrina N, Bowers, Esq. 
Babst Calfand 
300 Summers Street, Suite 1000 
Charleston, VW 25301 
Counsel for CGASIECA/Greylock 

Rebecca D. Pomeroy, Esq. 
Benjamin J. Bc:1iley, Esq. 
Bailey & Glasser, LLP 
209 Capito• Street 
Charleston, WV 25301 
Counsel for Mike Ross, Inc. 

Michael A Jacks, Esq. 
Jacks Legal Group, Esq. 
3467 University Avenue~ Suite 200 
Morgantown, \/tN. 26505 
Guardian ad litem for Unknown Heirs 
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