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IN TI·tn CIR.Cf.Il'l' COUR.TO.F MONONOA.LIA C-OUN'f'Y:- WPJiT 'VlRQlNJA. 
DlVlSIONil 

J a.:1runort by md•hrou,gh ~ 
Guardian. mRi next fti.~-l SAltA.ff FOX ~ 
'OA'NmLFOX.. i.ndivlcktally, 

·ptrunti.f&. 

W&~T VIRGlNIA UNIVERSITY 
HOSPI.TALS, INC'., dlb/a R.Ulfx 
MEMOKIAL HOSPITAL., 

Dt.fendmt. 

Ci-vi! ~1fou No. 20-C" lOt 
Iue;ge Cindy S,, Scott 

On l?cbt11ruy l, 2.02 t came: tht¼ Namtlm. 11)' <il)Unsclt Al1ui H. P¢t~, Midu~ G. SiDllttl and 

Kevin M. P.earl • .all of whom appdffii ,tia _Microsoft 'l'es1m: and .came th0 Def~chmt 'by co~ 

Chrietmo S. Vagii~. who appean-:d in pmo.a., aud Kru:a Rn.~th~ who appJmred vJ,telephon~ 

6)!· 11 duty notif.iiffl }ti;ia-rbui 9n \Vfi:!St Virginta Univprsily H'~lt~ls,. lnc. ·a P.etitlon 1hr l)fXliaJ:atQtY ; 

.h11i,81nctlt and Mot~\1tt to nh.'fi1i&ll a.ad Sirike-Pia-intU'E;;' Ain.ttn.dtd C-om.plab1t {Ct'WntR (h) 'lllro\1gh 

A-fter oon-s~s the. '.brll)f:J submltttXl by ooUMel, .rcvlo.v;tag .lo1t8l Jlll,tllQrity; M61Jeauni 

mat m1Jument) th~ f:mttt bf!~ Dl!Nl.BS W~t Vi'1,!,mm Ual~•i!i'Sity Hoapitala, hi~!; J>.etiti~l'l ;fur 

OiwhlmtA,ley Judgment, m'ld .0.8NH!SW~l Vlrginia Unil1."'iiity .B.o8fital!;,.lac.'1J.Moti~ t~Distn~ 

and Strike Plaintiff!~ Amended CottyillJ,lllt (Collllt ll (h) Thn.,ugh.(k) .. 
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hl support of 11'8 denial of DcfOitdimt•s Petition fur Declaratory lud;meut llffli .Motlrm to 

D!mniss and Strilce :Plaintifts1 Amended C'.on."tp1olnt (Orunt I! (h)·ThJ.~ {k)). the Citttt ·mak«J 

the tallowing Flndm.gs af f-1.e.ct w!td C:nnclusions jli Law: 

EffiDINGS OE FA££ 

l. WBS horn at West Virginifl Umvemty Hosr,itals, I~. ("WVUH'6) ·on 

Or,;tobet .12. 2011 .. 

2. Pumttitlk filed ttreir Complmut on Ap.m 6,. 2020. Ctrunt I allege.. Medical 

NegHgenoo'ViGUiaus Lillbility; C(i1.mUlt1llogooCorJN.l~Negligl;!.nr.:e; aw.Co1Jtl1Ill ttlleg~ Loos 

of Servi~ Wld i>'a«,ntal Lo&& of Cnnsorthrm. 

3. P'3imifl's allege tt,.ai a. 1mrsc ®plnyed h:y WVUH &iled b1 properly prlp.w 

intrav«1.ous tubi.ns, pmnp and/or ,:quipinent and negiiier,tly anoww for tile introd.uttion pf air 

bubhl~ in~o- llte in.tra'i!~~ eq§.l.ipment e.~tem wludl. thM fl.9wcd into~ ~pheral intra~ . 

Une an.d were ~fu.l!ed inro 

Cu.mplaint, 11:S. 

4. .PloJ.ntiff,i.; all~te that n1 a ~ult of alle~ med~ neJJligeaoe by WVUH'"s agent,,. 

seNatits and ~n:y~s, 

Campf a bit, , i 40, 49 • 

.5. BQ.Btd on tb~o 3'll~ Ul.\rlef 1ying ftie~ 1?:ltlnttffs aUese -b\ count ll ihet 

was injured :.a.~ a TI.!!4Uit of \VVUW-s ut..mpomte negl~!tflt?B: ~~ partkular~y WV\1~1s ~eel 

n11-sJi~nt hirlJ.'l.g iind/1'.lt' ~t&inlJJ8 i,f asenlo~ tltlW:t"l,fl,i and/l)r umpleyeea; nealigem et~ti of me 

neomil-al l.nt~i\'e c,-an, uuit. (riJL'll);. negligent failarc to tmla NlC.U -staff; negl~~ wlur.a· to 

sur,er11isi: NlCU staff, nQ'li_ge-nt fw.hua to fowe proplh"":Pf.ot~is QT.\t\ pte.leedU.te.<t in place fit the: 
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:and+ failure m J\tcvent, elimiimte. at' oorr-eet the mtm-vtMll\l i.J1.fupjf)11 .of ab'. Co;npltdt1.t,. Counl D. 

ff 54·:56, 

6. 8~ on. these swnG URduflyini fttct.~ Plai:ntiff."J. ~ a~lahnJi»'Lon QfSe.rvieei 

uml Los., of Part,nml-Con!lurt:itrm, Cm.rtJJkimi, GtJ11~ /IL ,13'1•60. 

7. Oo. or about June s. 2Dl0t DefendlUlt wvun ffietl ml Amw<:r and PQtition wr 

Drolal'11Lu1y JudguiQ(lt. 't',tw 'PetitVJR nsk.&. tb.is ·CQIJtt to ooclare lb6t W~ Vlrgmia Codv §,$5---?B•l 

et ,W/ .. the Mediool Pm.feesitmal f..inbUi!Y At.'leMPi.A"?, ·~ t¢>.Plicable1o the aUegali.6ns a.swted. 

ht C<nmt llort~ Complaint:, deji&ttal:ed by the Plahniffiu,a. .. 'C<li:poxattM~em.v.1• 

8. On. or.about ~ob« 26~ 2020, Plalntlffs am~ CoUnt U uft1lek c01upt;;1lm; ta 

.a...sbtf th.c following 1fddilion~ alleged icbl fl( 1~WltAie- ru1gligei,ce:11 f~ to pun.i1t1~ imtl 

utn.l,r.e allr t1lters :tor Us p~Mnf. pmi,~~ inlraveoouniystems; fuilureto identifyin tbc-dis.abarsa 

sum1-rurr;y tho il\b'<1senlc air ~bo!isrn as 1.fte 9tffl!le of; cm:~ mrm: w.ld w~tntt 

injurit:R; Ap0Liailol1 nf pm:i.pl,eml fine hmg used nt ttw titntH)fllie infusion which resn1t.e.d in the 

a.ir em.bo.llsru; and, faitur~ to l'eJ)l~rt i!OY ~ettlb'd ewut'" to ~ .1,,iut eommmii.m ❖,r WilSl: Vll'ginia 

~m::tllfflnt uf Health aud Uuman R.eoour-~es. .4m6nd<td. Comp/lll1', ·CQtrlll ll, Pa1'!:lgiaph SJ (h) 

twtgh (..l;J. Piamtiffs did. not ~ forth any add:itimml -or -0iffet'lmt mets ~ltldedyln&·~ p.ew 

all~ ac:t5 uf eoqmnuc negligence but. ratfler, int-'Orpotated by reference the aUegatiom . jn 

-pa~bs- JAjO ottM. or,lgin.al Cou1p1$ilj. 

9. Plaintiffs di(] tmt~ un WVUH a Notieti of Clj2ill\ W' stn-wlling (:!unitfoakt o 

Marlt bGfotfl 61.iug thw Ali)etJ.det\ CM\_pltrtut •. 

10. ·On ot ab<iUt November 6, 20201 Dclc-1'.ldant W\/Uli. fik<l ffl. MotiJ1n to Qfamis51 wtd. 

Smke Plaintiilfu" Amei.iied Cw:t\-µ}airrt, C-01.»T.t ff {b) lhrou_gt; (k), 
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1. Pu.rauant i'Cl Wt>st Virgunn CO\ffl: $'/lelton 55-.] 3-l. ~, ,,eq,:, (he Cwrt ~dt httlt\\ 

If(lwet to iloola:Ar right."½ status and <>llter le.gal re1ations YJ~lmr <lr llOt turth« raliofis Ql' ~ould be. 

i:laimed •.• ~ '1'D<I. audl dccl1,1rmioos shall h~:\re the f.ofijQ and effect of .i;t final j~t ot ~o-e.~ 

W. Va. Code§ 5:i~l3Jl. -O~iertll1Y •. t11.e eim of a-tk..elaratorr J1-ent t\mon. it It>" a.void ·d'fe 

eKp~e .md delay wl,foh Juigllt oib.erwh';t, L~Stdt. im.d i.u W<inf~ ill a.dVail~ ~ acton·nJt1Mf0.ll ()f 

legal quest.ton& that is tl1bt1@hten1eAtal e.fl't.ct. Sm:! f;~_-y.!..~Yfflt.Yimini&.fil9.te Bd.~~. 206 

w.v~ no.s21s.E.2,u1a1 {1999'). 

2.. 11Ju .doolding whether a.jutticiabli; oonttoversy ei,.ists sutlii::lent ro conler jmi~ct:ion for 

pnt11ose11 i>f the Uttifum, Declarnt'fflj' Jt1dsmi.mt A~ We.¢ Vifsittia Cod~ H 5$-13-t to -Jot a 

L.ireult ~ur.t !lihoti&! o:msid~t !:ht,,. fuli()~g fo\lf filcl.01'$ in ~rwnlng wh~thi;r iJ ikiel,n-atQry 

judymml action ibwld ~ heat: {1) wbelhw the el1im {n\'{)jv'ifti ~~ wid Cilll\inpa:. ~~ . 

thtlt 1na..\l llOt ~f gJ_ all; (l} wltuther the cl.rum lti depooc'ltnt UpoB lOO &11( (3) whether there is 

~dv~ l,lfl10ng'ihe parties; and{4) wbetker ih.e 3011,&bt after ~cl.ltnlliott wm.ttd ·be (If p.rd~l 

;tg ~nd !)iL~. 197 w.va. 55 0996.). 

3. "Health catemaan~ ( 1) Ally act.. service ·ortreatinent provided uru.lor ,;plll"S.tUllli:toor in the 

fJlt'tl\~(,~ of ~.-pby.nQUUJ1
8 plurt of Ctt~ ii ~1~ u- tlcilit~ plan iU earie~ med.i~d .dl.apt)Sis m; 

-natment; (2) Any oot .• l:!Cl'Vl-00 or ltefltmeof ~rmoo ar farn.isbwt ()f' whiu1t should lz~ befill 

pe,tt~ or fwntd:t:d. by tiny ~th: call': pro\<ide-r ~ peison ut1pervi$pd b:y or Mtini IJltdor tl1c 

diI-csU01l nf n l1cnhhrcru:c provjdcr orli~cns~ p~ionm fru:v to or on.-bchalf Qf a pmientduring 

the patiant'9-:HtediC$l cari;\, u~tiY1~1l<ll'oottfi~nt, uielooiQlt, b.Q.t.uot 1hni¼l kt .•. mtffb\g,:nltdi~ru 

tra11iiport, cus::rodia1 care or basic care, Infection control, 11ositionh1g, hydmtion,. mitdtipn and 
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si,,nifor patieot s~,itoos; end (3) The 11mces1J mnpfoyen hy l1ea:ltl1 cit& "(trovltters and.hea.hb care 

fucilides fur the. a_ppointuwnt, wployme~ oo.utr-wtill!i r,:redonliaUn-9, privi1,egiog ana ~km 

ofhMlthcnoo_~dcra.•' W.V2.. Code§ SS~7&-l(e). 

4. ''M~ Jm~onal Hubint.y :m'ef!Jl$ .an.y liabi?lr,y rw danmp TeaUtting fi'mp. the'.denill. or 

injury of a person for. any tort or hre®h. of cotlltm:t based on health care se&"Yi®S te11de:red1 -Ot 

\Vhie(L lUlQUhl Jm,li hem n111dQtexl,. by u health Cttf~ providm or heallh ~ ·J'neillty Lo u. pl\treitt. [t 

ti.l!M'I m.~ other doimsfua.t n~ be rontem:porut1eollli to or:re]ated :to tbeaUeRed '°11: or breat;h u 

~ntmot ot oth~o provv.led, afl in tlte ~cmteu o11r~g:Jloolth care services.u W. Va. Code 

5S.-7B .. 2(l) • 

.s. "(W]lµ1e. fhG applicabillty of fh~ MPLA Is bnse(l llp.011 llu:. -rru...-s ol' a glvt'll l:D!t\ ·the: 

det~n of whotb~· a ilitrtie"-lar cawo ofactim b: govenied t)y lht> MPLA m ij lftgld quc;stion 

10 be dcckt~lby the trial ~ourt-.'' .B1a9kgo.dlif1V. Btbkgp,..ln,;;., 221 W.Va. 700, 706 n, l2 (2001). 

6, &ilJe failure to plead a claim Bi governed by the Medical Prnf~orurt Liability N)t_ W .. 

Vtt. Cooc § ss~.1.s,...1, cl.seq •• dOC8 ootpK?Ch«\o $p_pUutfon ufihe.A~ Wheire,\h&.Qlleged t-ortia~ 

acts or 003Jsslo™1 «re wmmitwd by ~ h.eult.h ear~ p,rovitkt ~~illlin iile ~ontox~ of~ EOndm:ing of 

•hc:mth caret u.,q deftm?d by W. Vtt. {",-0de § 55.,..1H4{o)i the A.of~ ~irdlQ~ pJbttw tbt 

daims hnva ha,"n ]:tllld... Syl. Pt. 4t ~R-

1. UThe e.r,iticnl foquicy is w~er. ibe wl,~1 ~du~ ~).ill fb'mu ~ ib~i cif (l1~ 1aWS1lit ts 

rondnut rdaf.l.sd to tliepruvJs-lon otmsdical care:" .Mint1idi v, M84Ri(.mm Urgent Pami!.~ 2..18 

\V.Va.. 5l.3"t 538 (l0l7). 

8, 11 ffl undis_p.i.rted that DefuwlanL WVUlt ~ n.httalrlt oarofacility M$1ofincd byt@:: M1'LA,. 

(). Defendant contends that the-MPT..A fli,l)lies to PlttintifDI' idl.e_giurom in. Cmmt·ll., .a&'fuese 

atlcgatwn.s foll wi~llh1 the MPLA defhtltion of health i:an: a::r sot forth ht.W.Va. Code§- SS-7:B,, 
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i(o). IJ~fen.dantal80 ergues that~ £Qqkn"!rte.i~igem:e clal.m& m bwed an tb.e !il)Me ~ve 

fu~t!I tlia.1 nUegoo1y mJPport the medbl negl~ce cl&\im~ 

I 0 • . Detl!!ndant f-urther atgtruS tltat tlte .corp.orattt Itegllg.cn!X'I (i\ai~ \law to do witti WVUWs · 

na.<c or services jn n:utb~~ of tlut trtr'fmuenl .af 

sttperVision of its employed. 

1 J. PlulntUl's aisert that !be~ ~~mw; negli.p:t~ ~lahns f.el\ o~W-c.tb~ MPLA. 'ffld b 

.not s.u'ltject to tbe ca.vs en mm .. ~rouoori,c. di.m·u•.ecs. Md other l)rovlsion., of the MT'LA, 

12, Plai-utiff.s $tlllo that the rulegatiom in Count 11-0Jcparatc Nealigeuce oftbc Ami.mrkd 

Complaint arc.daima 8i8im1r 1hi. Defendant fur its own 001porute.condtmttmJ det.isioq&, St.Pffl'ate-, 

P~in6ffs ail. that lhe ;Defendant 

stafting, ind tn:winy, al\d whkh l,cd to a 1:mk of propqr pMOcotfi and proi,:cd1.TlCS, Pluh~ft's. t\mha 

eJlagc that the oorpmaie <:onduct at is.suo did.tIDt. mvolvtt medh::a1 j~ffltand skm a$ rcl.atctl to 

tn~c.tl oortditloni buu'3.tl.ter wna roipontt~~ ccn<t~t a!Jt$ide of hft (l~(fi tkm ~r. ·· 

13. In oddres8.ff1i th~ four· fucwrs-unda'. t~ doolru:atoey jndgniwt ®i, Pl~tiffa •~ :thut Wl . 
tt<;tnal ®Dt.'lava-sy ~ that is not mwcrtam or :contingent and that th&ie is ad~ .among 

the' parties. ,PUJ.inti$ d~e, tl,at thi, dech\~thn1 would be of pnwtical ~st.anr;e a.t ~ ~ge,:; 

the pro~ingg, 

t1i. -l1Wct.tt~ a.o~wledJl;'I thqt; :ti\~ u,r;td.erly.li11 f4.!$ ~f ~f;- ~w .b.a.vi:- ab:~d,Y: oecutli=d. 

fll.Jwt:v~r, thtl-Y 1uine that. a jmticiabltJ ooahl>vcr$y d.'1es not. i»tlst f)l: t'rui time .fur pn1~~ of the_ 

Uniform Declamlol}' .Judgment Act:. ai oot al\ ~~t W,tls ate ~t befote O\~ Court. : 
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15. As rue~ l?Jahitiffi:I malrtta.inthu.t.di.scovery 11a.,; 11ili pro~resaetlm where the Courl.~,n make · 

a dcoh!ratory detcnm.natio.u,. The Court. ~11. Tho Cotut O.ENI8S Def~wmt's lmtitiQR 1hr 

Doolmatory Judguurn.t at tl!i .• , Umti to ,dtow dbmuvery t-0 proceed. Th.e CDwt do~ 'F.lND tbiit. a 

dwlwntsry oes:.1·iuilo on thin i~~ii.e will bo '!)f lffl\~twal ·assiidanco, bi.1t that it is.prenumn-e at ii.ua tim\l. 

l>ofendant may renew this '.Petition after discovery iiu.nnre fpjly io"vi;l0ii$1, 

J 6. TM swnclant ~J)iloo t(l 1\u.l~ l?(b)(d-) moti\lns is w~ ~~blisb«l. tn ~y.ciog ·11i 

<Ximpiidnt. the Court must llC(,'®l tl1e allegation& as -nue. tmd c011strue ll.~ limte :m the light me;st 

fawr~le to the P.'biiutiff'. ''The trinl ~rt> i.JI apprai~iug lhe auffici.w~;y of a oolll:p.lalnt tm. a Rule 

12(bX61 Iuoliou,.shouldnotdismiss the oomp.hiiut unlt$1i itapJ)t;;af l be.t~md doubt llmt ihe ptaitLliff 

FJowtmi Y. City OfMQ:rg.ant<?Wfl;. Hi6 W,Va. 92 t 1980). 

17, Dd~ ~ cfimul!&'ll o.f ~ha (h} 'lhrough (k} t;f Collllt JI the Attttmckd 

Complnhit b~ause fue,y cannot be med to s.u~ort tc ne-.gHgence: claim -as a. t1Ultter of law. 

Duftm<IMts conwnd spt..>tlifi®Uy that= (l) tlmo ufl•tkms m-e govemoo. 1)ll th~ MPLA ~J 

Plaln.titTu &Uoo. to prnwla: a nt',tu.'El of claim otS'irecllmg cert.if.ioa.\fl.o,.f meril ~tbte ~erl.ing ~ 

eloimc.; (2} flwi» is no duty to <towme.nt ~of m,1~ bra di~tg<t SVmmtJty; t3) W~ 

Vh:ginia does not reoogni2e an .bi.depe.1.tdeint tort far uglipnt sp[)liation against a party; nnd {4J 

thm:e ·iii 11 p &ty to repi,Vd a "&entin.tl ll'A;lfltn ro th~ .f-Oint C-ommi.ssio.n or ltu, State Do~immt 0( 

Hentth. 

18, In a.ddi~l>Jlt .Defe-t BQJWS tltat th~ .Plai-"ltii;ls ~~t prov~ ~ di~~ ~~non. and_ 

resulting injury tor. t1t1) chums Jn 0,U11t ll(b)" '{i), an.t (k)~ 

10. The P~ffs (n;}is.t that tht:.ir «,morate n~u3enoo daimg do aot Mt under 'the MPLA 

am.~ therelQre, .no _pre-suit ccttif.iealioo. is reqaln:d. Phtintiffa alfll> oonl~<l \:lukt th(t Motfon to 

Appendix.000007 

7 

·•· ... :~: 



·p_fo-mi9S iou-emtture.w-d that 'Plaintiffs clU>J?BtiOOl\ taketrns true at tills stR,ge in the l.ffl8P,. e.r::tablish 

that t11e d~im.on& attd cumluc~ oilhe Oefbndant da not ~mstlttlte lt¢f;lth ~. 

20, rhe ~ FINDS tllt\t the\-e ate lssrtes the( ·1,equlra fa.eta.al .development fUld. win penu:it 

OIWE& 

ACCORDINOL Y.~ \,nsul on the foregoing, thei Court DENIES Defend.Mt. Wast Vii'ginia 

U nh"Ol.-sity l.to-spitals~ I'Ji!l'a, 15 'Pt,,titio.n Jbr Ile-clmatocy J11dgm.@nt. U: .is fudher 0~ ER.ED that. W-est 

Vir,gu1ia Uuhreml:l" )iospitals~ lt1c. 9$. M~li-0n to DJMniss Md Strike tlsintitls1 Ame:nded C'.oun>laint 

(Cm1nt lt (h) Throu8'1 (k)) fa :b£NU3D~ 

The Cawi. dirL"ds the Clc:lk -of li.te Cireu.it Court ~f Monunga\ia County ro distrioutc

~tlfi~ oopiffl'l of.this ~ m-thc partre!I m.VfJ.l· ~UlJJCl of record 
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