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PlaJntif/,. 

v. Clvil Action -No. 1s.,.C~1391 
Judge car·rie Webster 

PRIME CARE Iv.rEnldAL OF\iVEST 
VIRGINIA, INC~1 and -jfilINIJANE DOE 
EHVfi>tdYEES, AND JOHNtJANE DOE 
CORREC'1'IONAL·OFF1CERS/ADMiNi:STRATORS, 

Def eitil,ati:ts. 

OR.DE:tt ClRANTING DEFENDANT, PRIMECARE iVtEt>ldAL·OF WEST 
V:t:RGINIA, INC.'$ REN.E\VE.D MOTION TO· fi'.ISMIS'S-.ANtl ALTERNATIVE 

. MOTION FOR ,stnvn\i!ARY. JUDGMENT 

On :Match 9, 202d, c~arn.e Plairttiff, Zach Dam.to.ft, by cotins:el, Paul 1\tI. •Strobel 

and the law firm 0£ Strobel & ·$trdbel1 J?LLC, .and Defehdant~ ]?rirneC~e :Medical of 

\Vest VirJµniaf f:nc., hf c.ouns.el, MatkR .. Simonton and the 1aw ·firm_ 0£ Qfl\itt Nord, 

.'.Ptt..C~ for a hearln~ .on .iJefettdai:1,,t~ Pr.lme.Cate Medi.ca! of Wist Y'it~ttttt, tn<1 's· 

Renewed. Motion to DtsmiS.'B: aiJ,d Alte.tttat.i-r;e Motion for 8tJ,Jnmt/,.rf Ju.tiqttt1fnt which 

is l)ending before the (fottrt. 

WHEREFORE. the Cmut, having re:ir.i~wed. and co±l,side:red. the bdefa: filed 

by the parties and. the 'respective argttiilehts 0£ cotinsel, does h¢reby :find. that the 

matters presented in Defenil,a,n,t, Prime.Gare Medica.l o.f West Virginia, Inc/s 

Renewed Motion to Dismiss d'nd.Alternative Motion for Summary Judgm.~t ate tipe 

£or review and does hereby make the following- Fin.clings:: of' Fact and Cc1nclusions of 

Law: 



FINDINGS OF FACT 

assaulted by.' a fellow inmate dhfili_g his ihcatceratfon at the \.Yestern Regional Jail. 

2. On November 1,. ~018, Plaintiff, by counset .. sent a Notice of. claim to 

PrimeGare, pu.rsu.ant to the mandatory pre--suit filing reqtutements set forth in the. 

West Virginia Medical P;rbfeMio.nals Liability Act (W.Va. Code. § 55-7B-lr et s.eci.) 

(. the ''MPLA:1); assett:hi:- · that du.tin _· hls lncarcer tion Plaintiff , .. · r ·dl· · · . . . . -~ . .. . .. .. g, ... . . .. . .. . . . . . ~ ... . .. . . . . a . . . ... re.pea e y 

complained to Prl.meCa:te re&atding bis broken jaw,, but despite, st.l.ch .complaints. 

wa:s not teferted to -a maJcillo!acial ~pecia1ist 'until approximately one mtinth after 

the altercation. See Notice of CJ.laim, tNove:rriber i, 20.18). 

3. Plaintiff's Notice of d.laim was not liltco.m:1ia:tiied by a Screening 

See id. 

4. The next day, on NoveJI1hei 2, 2ots, Plaintiff filed his Complaint 

asserting claims for: (J.) violation 0£ Plaintiffs :rights· unde.r the Constitution of the 

State of ·west Vitgi:riia and violation of ptiolic policy,. West Vi±gmia Code and policy 
. . 

directives and (ii) intentional inflection of emotional distress I outrageous conduct. 

See generally Compl. 
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5. On December 10,, 2018l Plaintiff filed an.Amended. Complaint asserting 

additional causes of acti'.bn. .for: (~): violatfons of the Un1te.d .States Const1tut1on J 

deliberate indifference (4211.S.C. _§ 1983), (ii) negligence, and (u:1)' violation .of_p.olicy 

and procedure / right to medical care-. -See genetalt,y Amend. Cotnpl ·(Decei:riber 10, 

2018). 

6. On. Ap·dl. 8◊, 2019!1 PrimeCare filed a Motton to Dismiss and 

Alternative Motion for S4mmctrt Judgpient. as_sertint, inter atia, that it was a 

"'health care provider'; pursuant to the 1'IPLA and that:1>.la,ntil:f had failed to comply 

with the MP'.LXs mandatory ptt:Hsuit notice re:qttire.ments by failliig to pthvide a 

s· e · nk· C rtifl -te : -t 1vfetlt · r··or to the. t mmence · nt ·of thi cti .. 2 s ·----- -er e g e _ . ca ____ o _ __ ___ _ l) .l _ _ _ _ _ o __ _ _ __ _ ___ _ . .Ille _ . - _ s a _ on. ee. 

Support o/ Motion to Dismiss and Altern,ativeMo#'an, for Summary Judqment (}\pril 

30, 2019). 

Atternativ.e Motion for Summary Judgtn~rr,t on Augu.st 22.,, ~:rDl9 @d e,11te.re.d an 

Order on October 3, 2.0.i9 which 'stated, inJ>.(frtinent part, as :f'dllow$: 

[PrimeCareJ's 1-'fotion. to. Dismis$ or in, ·the Altama.tive~ 
Motion for Summary Judgement on thefas.tte.$ of failing to 
adhere to the M:edi6&1 PtC>fessfonal. Liability. Act's p.te--sttit 
filiiig i'equirements and failure to .meet the two year 
statute of. limitations for a personal injury action is 
hereby DENlEl>. The Court :finds t.hat th~ statut~ of 

1 Ptim.eCa.re'$ decl4line tq r$$pqns¢ ti> PJ:a:intiff$ 1\n:iend~cl, Ctim:pl_~in,t w!l.s exten.d'.ed until April 36, 
2019, by mutual agreement. of the part.ies. S_ee Stip1,1;_lqti(j.-n, gf Ext¢n.w.4 qf Ti_me fqr D,e/en_il,q;nt, 
PrimeCare Medical of West Virgin-ia, lTJC. to Resp.oriel t"c)· .Ame:nded Com,plain;t.(April .2:4, 2Ql9). 

2 Qn De_cembet J 7, 201$, him:eClire, l;i'y cowisel, _provi4ed notice t?f Plaintiff, pursuant to Hinchman 
u. Gillette, 217 W:Va. 378. 6,18: S.E,2(1 387 (20O5), "t;~t .Pl~jnt:iff$. pitl•suit notice wafl.- uis1;iffi.¢;i~rit and 
that a Screening Certificate pf Merit was required. 
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limitations was tolled •. :pur9uant 'tiO ]?,l?mtiff filip.g ~ 
Not.ice of 'CJl:aim on November 2 ;: 2016. The. Court. 
determines that pursuant . to the . Medical Professio.;,,dl 
Liability Act, Pl<i,intifi should. have filed a Screening 
Certificate of Merit . in cOti}unction w1ih, his iVotice of 
Claim .. PtdititiHis hereby gi.ven, sixty (60) days. from the 
entry al .th.is Ord"et to _provide a certtficate oJ merit .and 
amend his Complaint to comply. with the .Medical. 
Professiorw,l tiaMUtx Act;. · · 

See Order at. 1 l (October 3t 2019) (emphasis added). 

K On :Oeceinbe.t :t 2019,. Plaintiff did not provide a Screening Certificate. 

of Merit and afuend his: Complaint to com;ply with the MPLA as i'eqwed by this 

Court's October 3, 2019-Order. :See id. 

9. On DEice.mbet 19" 20i9~ '.PtimeCare filed Its Renew:ed:Motion to Dismiss 

and Alternative Motion for Summary Judgment asserting that Plaintiffs claims 

should be dismissed as the tesuit ofbls. failure to the comply with the. iVIPLA's pre

suit notice reqttltements .and this -Court~s bctobet' a,, 2019 Ordei\ a.Et well as 

pursuant to the '\Vest Virginia Supte:me Court of Appeals' Novemb~t 12, 2019 

opinion ,in State. ex tel. PrimeCare Medtcal of West Virginia, lnc; v.. Fa.ircfoth? 2019 

Medical of West t/1,ri}i,h1.a, inc.~ Renewed Motioh to Dislniss iind Atternattue: Motion 

for Summary Judgment W'ith Supplemental Incorporated Memofdndum of Laux 

(December 19; 2019). 

10. On january 21, 2020, Plaintiff filed his. Response to Defendant's 

[Renewed} Motion to Dismiss Complaint asserting, inter alia, that he "agrees to the 

dismissal of any claim:;3 hrq~ght pu,rsmp1t to tlie West Virginia MPLAL]" but is still 
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entitled to proceed with his ciaim for deliberate fudiffei'imce, made pursuant to 42 

U.S.C. §, 19.83. See Qenerally, Response to Defendant's Motion. :to Dismiss Complaint 

R.er;,ewed Moti<trt, to l)itrn,i$$ and Alt~mative Motion, for Sr,tmrnat:y Judgmitttt and 

ass.e:tted that because it is undispt1fad that PrimeCare is l;i.. 1'h¢alth care ptovider(,J' 

MPLA bec'a e the \Yest Vitrinia. Su' r ' me Court 0£ A · .eal .·, has made '' ' ,. ' WL ' ' ' ' ,' ·P ·' ,, p EL ' ' ' pp $ ' - ' 

\lmn:isi'akably ¢l~w- that "{wJhe,t~ t.he· ~lleg¢.d tampµ$ ~Gt$ Qt o.tn:i$Sl(}~$ itte 

committed by a J1ealth care provid~r withiP th~ !!O:pJe# of rend~ri.t1~ ;~4~alth 

:care'. •• ~he a.Gt :aPl)li¢,s t~ga;r.clle$S: !?f hc:>w the clmra hi:tv~ bee.r+ pJea,,d." $~~ Syl . . Pt.- 4~ 

which counsel for each party pre.ae.nted their respeGtive .argum~p_t~ to the Cqu,r.t. 

CONC'.LtJSIONS OF LAW 

13. In this action, it is undisputed that PtimeCare is a ''health care 

providerLl'' as the term is defined u1.the N.IJ?LA. 
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14. ·The MPLA provides that ", .. no person ma,y file a medical prof~~~i<:maj 

liability3 action against any health care provider withoutI,J" 1'[a]t least 30 da:ys _priq~ 

to the fil1iig of [the] ined:ical professional liability action against a: h~altl;t ca;:re 

p:rovidel\ s.erv[iiig] by.··. certified mail,, retuxn :receipt i"equeste~ a notice of 
. . 

clafm ... to.gether with a screebing certificate of' merit.;; See W.Va. Cocle ·.§. ·555-7B--· --. . 

6(a},(b). 

15. This Court's October '13t 2di9. Ord.er s.pedlicaliy found thatt in o.rde:r to 

comply with the MPLA;s pre-suit notice te.quirem.ents~ "Plaintiff should hav:e filed a_ 

Screemilg Certificate otMerit i.fi coni.u.ntticui with his }fr>tic.e of dlaim.'t See Order at 

1' 1. Accordingly\, the Ca:tttt gave Plaintiff sixty days .from the ,~nt:ry of that Ord.er 

''to provicle a certificate .of merit ti:-od amend his•· doixiJ>lrunt to comply with the 

16. Nevettheles~r Plaintiff 'cl.id not provide a Sc:teeID11.g Certificate of Merit 

ox amend his Com»,la.int to com1>lywith the 1\i!P1A asinstructecl bf this Court 

17. Druing the .. Pend.ency of this action, the West.'Yit'ginra sti;pteme Court 

of Appeals issued a per curium opiriio.n iri Strite ex reL Prim.eCdre Medicai of West 

Virginia~ Inc. v. Faircloth, rec:ognlzfog that. "[tlh.e pre-suit notice reguitament.s 

s, Tb.e MfLA defip.es "medic~ prdfe$S1onal liability'' broadly to include: 

,. .q,ny lidb~litY for damaQeS,. re$Mtin,g Imm 1:he <IM.th or lrt}tj,iy tq. a, 
person for any iort o:r breach of'<:o:ntract :based on. health care seruiies 
rendered: or Which should have been. rendered, by· a health care 
pto~det ot · health care facility to a p.atient, It also means othet' 
tl~iin$ that: lll;ty he. Qc>.Xit¢~pc5raneolis to o.r tel:tl~d ~o t~e 
~Iie.g~cl taft qr ht-ea¢h or c<;>nttact or pth~twise :t>:tQvii;l¢ci, all tn 
the conte:xt pf,r:~.nderi.nghea.lth care servic¢!!i. 

Si:!e W.V-a. Code§ 55-7B-2(i) (emphasis aad.ed). 



conta:tned iii the [MPLA] are jurisilictional, mcl failure to provide. such notice 

depriv~$ a circuit court o.£ s1ib:fect ,matt~r jurisdiction;" Syl. Pt, 2,, State ex tel. 

PtimeCate Medical of West Vtrginta~ Jrtc. U; FctitcJoth,. 2019 w.va. LEXIS 5,65l :835 

18,. Fw;thet., in PtimeCttre Medical qf }Vest Vfr_gifl;ia, Inc; x,. !Faircloth, the 

West Vir.crihia .·s· u tetn.e Court of' A.··· ·· eals found that ''fa.· ·1·.·. circ' ··t court 'hb · •··· · . , . . . . ~~ . . . . . ;p . . . . . ... · . . ... P,IL .. . .. . . . . ·.·· . .. 1u . . ~s no 

au.tho . ·h'.., to slIS ·end th h\'fPLA's1 · · re- ·mt notic.e :re ·wements ·····a·· all w -. . . . . n1-.,. . JL . . ... e \ .I..Y- _ . . J l:) . . JL . . . . ... ••· . . . . q .. .. .. _ . an . . o . a 

claiman't t.d serve notic~'t aftet the claim has ffie.ct suit .. ·To do. so. would amottnt to a 

circuit cotttt is not ···· ermitted. to tak~ an · further , ction .othe:r tha:n to dismiss the . '• . . . . . .- :r .. " . y " a, .. '' .- . '· ' . . . . , . .. . •' ••· . 

action frQm its dock~t S.~f!. \Y.V'4.- R Civ. r. 12.(A.)(S) ("IwJhen~ve.;r 'it ~pp¢~s 'hy 

s'U~~estion p:f the .pauie•s ◊t othe®l:te that the cp111:t la.6~ iuri.$tlictfoti. o.f th¢ $:tihied 

ma:ttet) ·the, coJitt shall disntlts. the action/''); ·$..e~ ctlso SyL P.t., 1,. 1Iinkl~ ·tA 114uet 

cletetmmed that a court has no jurisdiction to entertain the subject: matter: of a civil 
' .·.•. 

action, the forum court must.take 110 further action ih the case oth~i: than.to dismiss 

it from the docket.';); see also, Syl. Pt. 2, State ex rel. FtimeCate Medical of W~st 

Virginia. Inc.;. 2019 W.Va. LEXIS 5651 835 S.E.:Zd at: 579; Keith u. Lauirence, 2015 

W,Va. LEXIS 1129, 2015 \'.VL 7628.691 (2015) (memorandum decision) (finding that 
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specialist despite his num~r9uf:I COIIlplaint~ reg,µ;p,ing w;s lrroken.Jru.:. See gcn~rq;lfy 

OompL; !$CB also generally Amend. C9mPt 

regardless of how the claims have been plead.'* See Syi. Pt. 4; in part, BlankenshiA 

221 W.Va. at,00, 656 S.K2d at 451. 

22. All of Plaintiff§ claims in. this action, reg,ardless of how they are pled.,: 

otherwise e~cµi:l~ 'hi$: fa,ilur,e to prpviq.~ a.; Ser~ening Certificate of:Meriti 

24. Ther~fo1·e, a$ iifEl$ult of :J?laintiff s ·failqr~ tq timely provide a Screening 

4 ''Healtli cai:et means ... (2) ctny. act, service or treatment performed or furnished; or which 
$hou.ltl h_av~ bee~ Ptiffdriii~<I, or 'lu,mi~h_ed~ by tt,ny he~lth. {:;f!;re prqptti~r (.it p~rsc;m ~upervi$ed 
by .or acting und.er. the dire~tio:n of a h,e,alth care provider ~ hcensed ptqfe~siopitl, /or; to ()r qn 
behalf of a patient during the patie-nfs medicat care~ treatment or confi~ement, mcl'lld.ing,. 
'ht not }in:rl+:ed :to~ staffing., medical transport, custodi'al care or basis care1 infection control, 
p9$:i1;ii>):iiirn'; fu'dratiitµ, .nu,t,);itj,on and. s~ pt1t:ieJi.t: r3~zyj_9e$, S(?e W'.Va. Code § 55-'ffl·2(e)(2) 
(enrphasis added). 
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C. "· '··t··ifi•·:_ .. _.,.,.t ·· '"_f·M··· .. 't . ... ,:., . t·· t:h· .. ,. :···_·· .. . ··•• ·•······· .• ... •·t· ·r··t·m:··'·, ... ••t·~ .... . . . ·.·, ··· .:a·· b. ·th. er ca. e o . . en . prior . o. . e commencemen o .. _ . · s ac 10n as re:qmre .· y . e: 

lVO?tA, this. Court lack.a subject ma.tti3r jurisdiction an.d must dismiss .. Plaintiffs 

claims, in their. entirety, given that all of the. claims are subject to the req_uirements 

of'the MP.LA. 

CONCLUSION 

WltEREFORE~ ior 'the al'orementionad reasons, this Coutt hereby 

ADJUDGES, OROERS and. DEQI(EES th:at .PcimeCare\~ Renewe/l .Motion to 

GRANTED. At¢otding,y1 PlafoJiff's.Glaims in. :this matter at~ he.tehy D1SMISSED 

WI. TH PRFJJUDICE ' ·th ea h · 0 ...-hi fo ·-·• .a"' theit ow · costs and ,·· ·t· t · · .... ~ £ •··•· · . . .. . . . . . . . . . . . . Wl. . .. c . _p ....... "'-7 . J> . .r . . . . . .Ji . ... .. . . . . a orn.eys ees. 

Plaintiff's exceptfons and objectfonst.1.re. hereby noted. a.no: pres~rved.. 

The Olerk t:rt'"this .Comi. is h~reby directed to .forward. a certi.tiecl copy of this 

O:tde-:r to till .cou:.tisel or r~cotd., without c::ost:. 

ENTEREDihis~ayJ~) 

Honorable Carrie L. W ehster, Judge 
Thirteenth Judicial Circuit · .·. 
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D.C, OJtutt, J:r,; ~~qwr<;i CvVV..#27791 
Ann,~ LUe1;1 O'Hl;lrE}" E~;qajr~ {WV'#917l) 
M~k R~ $imQ.nt9n,, ·E~qui,:r~ rNV #13049.) 
Offijtt Nord; PJ.i:J;.Q 
949 'rhtrd Aven,µe,, Sµit~ pOO 
Hun.furgi;Qn.," We·st Vp,-gµ:µa 2,ij 72.$-2868 
Tel.epp.qn~; OJQ.41 jp!)~~8$S 
!;l:lc~iIP:ile.; (30·4) 52~-:~>.99~ 
dcoffutt@offuttnord.com 
alahare@offuttnord.com 
mrsimonton@offuttnord.com 
G&u'(t,sf;},l for D~feniJap.t, Prirp,(!-(;qre Medical of West- Virgi'nf,q~ J~<;. 

Signed by 
Maefk R., ·srrnonton, Esq. 
' with Express P:en:nission, ' 

~ JI sfrGb~ ( 
P~ulJ\f. Strcib,eli E$.q~~ OVY;B.ar#:575$) 
StrQP~f ~ . StniheJ,. P~L.C 
·40.S Qlilpitpl Str~e.t~ Suit~ J:02 
CA~le$t:g:r1., W~§f\T~gip.j;a 2.RSPX 
T~Jepho+i,e: ca04;) .$46-QJ97 
Fa,<;~ii:nil~: ·(~i04) 3.4JHU12$ 
pa ulstroeb@aol.com 
Cc;-u,nsel for P[q,in.f;iff, Zqch Damron 
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