
1N THE crn.cmx COURT OF KANAWHA coUNTY WEST fi!kJf P~ . . ' .. . ,. ·, , .· . . . . · • .. ·· .. . ·' · ,., .. · ....... · 

1028 SEP 29 PM 12: 0~ 

PlaJntif/, 

v. Clvil Action -No. 1s~c~1391 
Judge Ca1·rie Webster 

PRIME CARE Iv.rEnldAL 01t\VEST 
VIRGINlA, IN<l , antl JOHN/JANE t'.JOE 
EUVfi>tOYEES,.AND JOHNtJANE DOE 
CORRECTid'.NAL·01iF1CERS/ADMiNISTRATORS~ 

1Jef eitiJ,an:ts. 

OR.DE:tt ClRANTING DEFENDANT, PRIMECARE 1VtEbtdA1.rOF WEST 
v:tlfGtNIA, INC.'$ RENEWE.D MOTION TO· fi'.ISMIS'S·AND ALTERNATIVE 

. MOTION FOR sUMl\i!ARY' JUDGMENT 
.... .. . ,. ..... _ . . 

On iviatcli 9, 202d, c~ame. Plairttlff, Zach Dam.ton, by co\insel, Paul lVI. •Strobel 

and the law firm 0£ Strobel & ·Strobel_, PLLC~ .and Defendant~ ·PrirneCare :Medical of 

\Vest Vir:~a. f:nc .. , by c.ouns.el,. M:atk.R .. Simonton and th(r law ·firm. of Qf1\itt N'btd, 

.'.i?ttC~ for a heatln~ o:n .De/ettdai:1,.t~ Pr.lmeC.ate Medi.ca/! of West ¼tg£1tta1 lna. 's: 

Renewed. Motion to Dtsmis.'B: atJ,:d, Alte.tttativ.e M.oJfon ftfr $tJ,Jnmti.r:f Ju.i!gtttent which 

is »ending before the Ootlit. 

WHEREFOR.E. the Ctnut, having re,vi¢wed !ti1,cl: coA$iderect the bdefa: filed 

by the parties and. the 'respective argUttrehts of cotinse.i, does h¢reby :find. that the 

matters presented m Defendant, Prime Care Medical o.f West Virginia, Inc. 's 

Renewed Motion to .Dismiss dnx:£.Altern,atiue Motion for Summary Ju.dgm.~t ate :dpe 

for review and does hereby make the foilowih~ Fin.dings of' Fact and Conclusions of 

Law: 



FINDINGS OF FACT 

assaulted by a fellow inmate d.utin_g his incarceration at the \.Vestern Regional Jail. 

See Cotitp, at 1 7. 

2. On November 1,. ,2018, Plaintiff, by counsel~ .sent a Notice o.f claim to 

Prime Cate, pu.rst.t.ant to the mandatory' pre .. suit Jilmg reqtr.itements set forth in the. 

West Virginia Medical. P;rbfes:sicrnals Liability Act (W'.Va .. Code § 55-7B-l, et s.ei:{.) 

(the ''MPLA'')~ asserting that dunn~ his lncatX!eration Plaintiff rep .. eatedly 

complained to PrimeCate re&'.atding his broken jaw, but despite, st1.ch .complaints. 

was not teferted to •a mcUcillofacial ~pectalist ·until apptoxhnately one month after 

the altercation. See Notice o:f CJ.laim, tNove:rribet l, 20TB). 

3. Plaintiff's Notice of Claim was not ~cco.tilpa:riied by a Screening 

Certificate of Merit. but inst~ad, coP.t.afued the foilowin..g f~tate::ment: 

See id. 

t;t:~:::gacr:::a~:r;J-!~~!itke:;:::;•·i:::: 
the actfo:n _a;ga:fo.s_t d.efe'n:d.ant is ba_$~c:l .upQ.:n .a w~ll
e&talilishe.d legal th~oey r!! li:ability th.at dot!:s :not r.~q¢:r:f} 
e ert testimon sU Ottih a breach of the ap · licable s~dard of care~ . PP . . -. g ' •, .. ., •' ·.. ·,• .. . . P- .. , ..... .... . 

4. The next dar, on Noveinher 2, 2ots. P1afotif£ filed. his Complaint 

asserting claims for: (1) violation or Plaintiffs rights· unde.r the C<msti:t-ution oft.he: 

State of vVest Vitgi:riia and violation of public policy,. West Virginia Code and policy 
. . 

directives and (ii) intentional infle.etion of emotional distress I outrageous conduct. 

See generally Com.pl. 
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5. On December 10,, 2018l Plaintiff filed.ari.Amencied. Complaint asserting 

additional causes of actib:ti .for:· (~): violations of the Un1ted .States Constrtutfon J 

deliberate irtdifferehce (42 lJ.S.C. _§ 1983)1 (ii.) negligence-i arid (u-i)" violation .ofp.olicy 

and procedure / right to medical care· • . See geheralt,y Amend. Cotnpl •(December 10,. 

2018). 

6. On A:tH:11. 8◊, 2019!1 Primed:are filed a Motion to Dismiss and 

Alternative Motion for S1,1,ntm0rrt Judgpient. as.sertint; inter atia1 that it was a 

"'health care provH:ler;; pursuant to the 1\/iPLA and that:'Plaiutirf had £ailed to comply 

with the MPLNs mandatacy prEHsuit notice te:qttirements by fail:fu.g to ptdvide a 

s·creen'.ihg Certificate :of '.lv!e:tlt ptiot to 'the: ctttnmenceme)'i.t ·at this actfon.2 See 

Defendant, PrimeC<:ite MedicaJ of We$t Virgfoiq., Inc. [sic] Memorand.ttm oft.aw in 

Support ol Motion to Di's.miss <ind Aitertr,dtive Moti'an, for Summary Judgment (A,1>.ril 

30, 2019). 

Atternativ.e Motion for Sumtnaty Judgtnerr,t p:n. Augu.st 22, 2019 aPd e.nte.red an 

Order on October 3, 2.dJ9 which :stated, inJ>.~ttinent part, as .rdllow$: 

[PrimeCate]'s 1'fotion. to D'ismis$ or ht ·the Altamative, 
Motion for Summary Jtidgement on thefas1tes of failing to 
adhere to the M:editltl Profess:10nal. Liability. Act's pte.-s-g.it 
filing .requirements and failure to roeet the two year 
statute of limitations for a p:etsonal mju::ry action is 
hereby DENlE:D. The Court finds t.hat th~ statut~ of 

1 PtimeCare.'i:i d,e~&line tq respqns~ ~P PJ:aintiff$ .Nnend¢cl Ct>µi_pl,a,int w~s extettd'.ed until Aptil 36, 
20:19, by mutual agreement. of the part,ies. S.ee Stipip,lqtiq.n, gf Eit.¢~4 qf Ti.me fqr i)den.d<:tnt. 
PrimeCare Medical of West Vir~in-ia, lTJ;C. to Resp.arid tq· A,men.ded Com,plain;t. (April .2:4, 20l9). 

2 Qn De_cembe:t l 7. 201$, hitneClire, l;iy ccmi'.lsel, provi4ed notice t;>f i'la:intir:f, pursuant to Hinchman 
u. Gillette, 217 w:va. 378,. 6J8: S.E,2d 387 (2005), t;~t -PbJ.j:htiff\I prfi•suif; notice was wsl;i:ffi,¢:i~iit and, 
tha:t a Screening Certificate of Merit was required. 
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limitations was tolled1• pur9uant ~o :Pl~intiff i:ilipg ~ · 
Notice of 'CJtaim on November .2 , 2016. The. Coz1,rt 
determines that _pursuant · to the . Medical Professio.;,_d,l 
Liability Ac't, Plaintiff' should. have filed a Screening 
Ceni/i.cate of Mertt in con}'r.mction with his Notice of 
Claim . . PtaintiHfa hereby given, sixty (6oJ days from the 
e"lt.trjl of .this Ord'et to pt auide a cetttficate oJ merit .and 
tfmend - his Complaint to comply. with the .Medical. 
Professiorw.l: tidbi.Uty Act; · · · 

See Order at ,r l (October :\ 2019) (emphasis added). 

8. On December ,t 2019,. Plaintiff did not ptovide a Screening Certificate 

of Merit and afuEtnd his: Complaint to comply with the MPLA. as :reqwied by this 

Court's October 3, 2019• Order. :See id. 

9. On DEicembet 19, 26i9~ '.PtimeCate filed Its Reneu/edMot.ioii to Dismiss 

and Alternative Motion for Swnm{:iry Judgment asserting that Plaintiffs claims 

should be dis:missed as the resuit of hls, faihtre to the comply with the. MPLA's pre• 

suit notice reqttltements .and this :Court~s October a,, 2019 Ordei\ as, well as 

pursuant to the '\Vest Virgi. ·ma Supreme Court of Appeals' Novemh~t 12, 2019 
- . . . . 

oplliion ,iii State. ex tet. PtimeCdre Medtc.al al ·west Virginia, 1nc; v.. FairCfoth1 2019 

W.Va. LEXIS 5651 ·835 $.E.2d 5.19 (2019). See generally, 1Jefendantt PrimeOare 

Medical of Wist '\!1,rginia, inc:.~ Renewed Motion to Dismiss arid Attern,attv:irMotion 

for Summary Judgment W'ith Supplemental lncorporateii Memofdn.dum of Law 

(December 19, 2019). 

10. On january 21, 2020, Plaintiff filed his. Response to Defendant's 

{Renewed] Motion to Dismiss Complaint asserting, inter alia, that he "agr~es to the 

dismissal of any claim:;3 hrp~ght pu,rsm:1,.11t to the West Virginia MPLA[,]" but is still 
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entitled to proceed with his ciaim for deliberate fudilfehmce, made pursuant to 42 

u.S.C. §.19.83. See Qenetalty, Resj)/Jlise to Defendant's Motion. :to Dismiss Complaint 

R.en,ewed Moti()1t. to l)i$mi$$ and Alt~mative Motion for 81,1,mmar:y J4dgmitnt and 

asserted that becau$e it is undispu,fad that PrimeCare is :;i .. 1'health care p:tovider(,J' 

MPLA peca1-tse the. \Y~st Yir~a. S1,1ptl'}.me Court pf: 4\pp~l:µ_$ J:1i;Js mad~ 

\im:nishi,k.a.bly ¢l~Q).' that ''(w_1he.t~ the- ~ll$g~d torl.i~u'$ ~c;t$ or otn:i$s1◊1;1$ l:lte 

committed by a J1ealth. car~ p-rovid~r with.iii the ~<:mJe# of rend~ri.t1~ ;~:q_~alth 

care\ •• ~he ai;t ,appli¢;s t~gaJ.clle$S: ~f hqw the cl~ hi:,.ve. been, pJe~d-" $~~ Syl . . Pt_. 4~ 

Renewed Motion to Dt$mi$$ and Att·~roatJve Motion for $ummq,ry Jit¢lgm(fnt d.uring 

which counsel for each party J)te.$1:m.ted their respective .argum~p.,t~ to the Cqurt. 

CONC'.LtJSIONS OF LAW 

13. In this action, it is undisputed that PtimeCare i$ a "health care 

providerLJ'' as the term is defined mthe JMJ?LA. 
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14. ·The MPLA provides that " •.. ,no person ma,y file a medical prof~~~i<:maj 

liability3 action agruiist any 'heaith care provider withoutf,J" ''[a]t least 3U days _prig~ 

to the fil1ng of [theJ inedical professional liability action against a h~alth. ca:re 

provider., s.erv[iiig] by. · certified mall,, return receipt ::requeste~ a notice of 
. . 

clafm ... together with a screening certifi.ca.ta of' me:d.t. ;; See W .Va. Code § 55f?B,. 

6(a},(b). 

15. This Cottrt's Clctobet 13t 2di9 Order spedlicalfy found thati: in o.rder to 

co.mply with the MPLA;s ftttHtUit notice te,quirements~ "Plaintiff should hav:e filed a. 

Sc:reenib.g Certificate ofMerit ifi coni.u.b.ttfon with his }J"otic.e of Claim.'i See Otder at 

, , 1. Accordingly\, the Ca:urt gave Plaintiff sixty days .from the ,ent1-y of that Order 

''to ptovicle a certincate .of merit J1bd amend bis ComJ>lrunt to comply with the 

[Ml>LA.]" id. 

16. Nevettheles~r Plaintiff tlid not provide a Scteenin.g Certificate 0£ :lvle±it 

ox amend his Com»,la.int .to com1>lrwith the :IV!PlA as Instructed by this Court; 

.17. Dmirl'g the __ pend.ency of this action; the West.'Yitgin±a Sil_pteme Court 

of Appeals issued a per curium opinion in State ex reL PrimeCdre Medicai of West 

Virginia~ Inc. v. .Faircloth, recogfilzing that. "[t1he pre-suit notice re:guiremeht.s 

:¾ The MJ,>LA defines "medical prdfe$S1onal 1iab:ility'' broadly to iriclude: 

,..any tu;:bmtJ for dmnagifi resuttfn,g frgm the 4¢ath or tnJq,ty tg. a 
person for any iort or breach of'co:ntract ba$ed f1.n. health care s.ervicetJ 
rendered: or which shoulcl have been. rendered,. by a health care. 
ptovidet ot · health care facility to a patient, lt also means other 
cl;iims that: tru.l:Y be c.:o~t¢~p<5raneous to ()t l;'el~ted t,o t4e 
alleg~d tort qr brea¢h pf c<>nttact or i>th~twise pfgvl~ed, all i~. 
the conte:Xt !>t'ie.nderi.ug health care s¢:rvic¢~. 

Si!e W.V-a. Code § 55-7B-2(ir) (emphasis added). 



con.talned iii the [MPLA.] are jutisilictional, and faifo.re to provide such notice 

deprive$ a circuit co.u:rt o.£ sub:fect .matt~r jurisdiction." Syl. Pt. 2,, State ex tel. 

PtimeCate Medical of West Vtrginia~ Jrtc. u~ FctitcJoth. 2019 W..Va . . LEXIS 5.65.I 835 

18.. Further,, in PtimeCare Medical Pf }Vest Vtrgin,ia, Inc; ti. Faircloth, the 

We.st Vir~a Supreme Court of Appeals. found that ''[al circtrit court 'has no 

autho • ..... .., to slm ·end th h\KPLA's1 · re-suit notice :re ·trirements · a· a.11 · , . . . . . n;.,.,. . . Jl .... . . ... e Jc.LU . . . J I:l . ... . . . .... ••· . . . . . q .. .. .. . . an . . ow a 

claimant to serve. notic~t 'aft;er the claim has ffie.d $:tut;.. "To do. so. wo-uld amottn.t to a 

st!.~~estion p:f the :parl.:ie·s o.t ot.hetwi&e that the cptl'.rt la.6~ juri.$cli¢tfotJ. .0,f the s:4:b.Ject 

matter, the, coJ.ut. shall disntlM the a.ction:1'·); ·$.ee ¢lso $yl. P.t., 1" liinklt v~ Bafiet 

cletetmined that a court has nojutisdiction to entertain the subject: matter of a civil 

action, the forum court must.take no further action in the case oth~i: than.to dismiss 

it from the docket.';); see also, Syl. Pt. 2, State ex rel. FrimeCare Medical of W(;lst 

Virginia. Inc.;, 2019 W.Va. LEXIS 565, 835 S.E.2d at 579; Keith u. Lawrence, 2015 

W,Va. LEXIS 1129, 2015 :vvt. 7628691 (2015) (memorandum decision) (finding that 
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specialist despite his numerr.m~ COI,Ilplaint~ rega1;µing pis l>rokenjru:. See gcn¢rq;lfy 

QompLr $CB also generally Amend. Q9I,I1pl, 

"[w]here the alleged tortious ,acts or omission~ are comzp:itted by a health care . . .. . .•- --- .. ,.. . . , . .... • . . •.' . . . _ _ ... •-.-- . ,- __ .. ··.· .. -··- ...... ••,•· .. . - . . • -.. _,.•:• .,,. '. 

regardless of how the claims have been plead_;. See Syi. Pt. 4; in part, BlankenshiA 

221 W.Va. at,00, 656 S,E;2d at 451. 

22. All of Plainti.fl'9 claims in. this action, reg,ardless of how they are pleci,: 

con::.titv.#tmal Gl~f~ in order to !il,VOid th~ ma,J1d,_atqry ~pplicati9.n of the MPLA or 

24. Ther~fore, ap ~-te$ult; of ];>laintiff's ·failµr~ tq timely prqvide a Screening 

4 "Health ¢ill."et means: .. (2) ctny. act, service or treatment performed or furnished; or which 
~hou.lcl ~.ave bee~ pfirfdriii~<!, or tumi~~eil. by rt,ny her,iltb. (;q;re ]JTY{pid.E?r (.it peµ-s¢ti $upervi$ed 
by .or acting under. the dire<.tion of a h~alth eare provider ~ hcensed ptqfe~siop.ai, for; to or qn 
behalf of a patient during the patien.t's medicat care~ treatment or canfin,ement, including, 
bi.JfH:iat }ixnl+.ed to, staffing" medical transport, cust.odial care or basis care1 infection control, 
p9$:i1;frl):iliig; fu'dtati.q:µ, .nU;trj.tj,on and s~ pt1t~ep,.t: $~mee~, _$(?e w;va. Co¢e § 55-'ffl-2(e)(2) 
(emphasis added). 
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Certificate of Merit prfor t6 the commencefuertt of this act1on as re:qulteci by the 

MJ?tA, this. Court lacks su,bject ma.tt~:r jurisdiction an.d. must dism.1ss .Plaintiffs 

claims, in their. antitety, given that all of the. :claims are subject. to the teq_uhements 

CONCLUSION 

WHEREFORE~ ior Jhe a!otemention.ad reasons, this Coutt hereby 

ADJUDGES, ORDERS and. DEGREES th:at PrimeCare\~ Renewe/l -Motion to 

GiiANTED. Accordingly, Plafotiffs.Glai.rns in:this matter at~ he.teh:v D1SM1$SED 

\VITH PREJUI)tCE · ·th ea·h · 0 ...-hi fo ---- .a"' tlieit ovr costs and att·rne ·s~ fees . . _ . __ - _ _ _ _ . . . _ _ _ _ _ Wl. _ _ C _ ,,Pµ.,,,",l . ,:(> _ -.r . _ . _ _ . .Jl _ _ __ _ . _ _ _ _ _ 0. _ _ __ y 

l?laintiff's exceptfons and objectic,tnst.1.re. hereby noted anJ'.t pres~rved. 

The Olerk of"this Court is h~reby directed to .forward. a certified copy of this 

0:tde.:r to till .counsel of re.cotc1, without c::ost:. 

ENTEREl>tlris~day~~) 

Honorable Carrie L. Webster, Judge 
Thirteenth Judicial Circuit · ---
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D.C, Offutt, Jr.,; ~~qmrl;l .0,yY.#277e) 
1\nn,e LU~i;l O'Hl;lt~,., E$qmr~ twV'#917l) 
M~k R~ $img;nton,., E~qttjxll fWV #'1$049.) 
Offijt_t Nor(J; Pkl!C 
949 'rhtrd Aven:µe,, S.µit~ ~00 
Hun.fulgi;Qn,,, We·st_Vg-gmia 2,ij72$-'286S 
Tel.ep)i.qn~; (~'941 !1>~9~~8$8 
;t?~c~iIP.ile.; (3041 Q2~~~m9~ 
dcoffutt@o.ffuttnord.com 
.alahare@offuttnord.com 
mrsimonton@offuttnord.com 
C~UIJSff,lfor Defend:gn,.t, Prir;r;ur-(;qre Medical of West: Virgi't1,fq~ Jn&. 

Signed by 
Mark R., Sir:nonton, Esq. 
. with Express Permission. . 

~ ->I 9 rG6~' 
P~uIJ\.f .. ·stx-qb,el; E$.qwr~ {WY;ll.i:u: #&?5$) 
St~f,~f ~ -StrQ'h~l; PkLC 
·r!OS Q~pitP.l s·tr~e.t~ Suit~ J:02 
Ch;:;,xle&t.Qn, W~~fV.~giJJ-ia, 2J$SP.1 
T~Jepho+ie: (~04). $46~QJ!;37 
FM~ii:nifo: ·G{04) 8.46~()P'~$ 
pa ulstroeb@aol.com 
C44nsel for P!a.in.#f f, Zqch Damron, 
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