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INTRODUCTION 

Myrn Kay Reilley; the 89~year-old widow of Francis E. RliHey, appeals both-individually. 
. . . . . . .. 

• and in her capacity as ;Administratrix of the Estate of Frnn~is E. Reilley, from .a series· of orders 
·. . . ... -.· .·. .. . . . · ...... : . . . . . . . . . . . .. . .· 

enter~d by the Circuit Coult of Marshall Collllty arising out of flooding on low~lying; property 

.. owried by the Marshall County Board ofEducatitm; flooding going· as far back as 2004 .arid no 
- . . . . . . . . . . . . . . . . . . 

. • _· .. ~C>re recentiy than.2010. · The BQE contended that Mr: Reilley;s 198 5 consttuction of a bridge; 

..•. ari embankme1.1t, and the installation of two culverts over a ~reek resulted in sporadic tfooding of 

property on which John Marshall High School's baseball field sits. Despite the.BOE.not filing .. 
. . . . 

.. suit until 201 b, more than two years after twO ofthe four floo_d events for which it· sought 
. . . . 

.· monetary damages, th~ trial comt pelfuitted the jury to make findings with 1;espect to all four and.• . 
. . . . . . . . . - . . ·_ .. . . . . . . . .. . . . . . ·_ . .. . .. -_ . . . -- . . . 

. . • ultimately enteiiid judgment of aimost $240~00'0; much of which was prejudgment in,te1;est . 
-_· . . . . . . . . . . . . . . . . . .·. . . .· . . . . . . 

. because the 2019 damages trial took place some 13 and one~half years after the firsiflood event. . 
. . . . . . . : .· . . . .· . : .. .. . . . . 

.·. In Septerilb~r of2020; the trfai court eritei-ed amaridatoty injunctionteqllfrihg removal ofth~ · 

•_ bridge,.etc:, ata ce>st estimated byPlamtiffs expert toexceed $200,000; · Mrs.Reilley seeks .· .· 

· .. review. 

1 



- IL 

. . 

- ASSIGNMENTS ·()F ERROR 
. . . 

-Tf.IELoWER couRT ERREnIN FAILINo ToGRAN'f-THE _ _ _ 
· MOTION TO DISMISS FOR FAILURE TOTIMELY SERVEBASED --

... ON ITS FINDING OF UNSPECIFIED ''GOOD CAUSE_;, . . . 

. . . THE LOWER COURTERRED IN ULTIMATELY PERMITTING THE .. 
-JURY TO CCJNBIDER PLAINnFF'S .cI.;AIMS FOR 1v10NETARY -• -_ _ -
-DAMAGES ARISING OUT OF THE TWO FLOOD EVENTS WHICH 

••• OCCURRED MORE THAN TWO YEARS BEFORE SUIT WAS .... 
-- INJ!IALLY FILED . 

. III. .. THE LOWEllCOURTE~DIN DENYING PETITIONER'S MOTON 
FOR suMMAR.YJUDGMENT, FOR JUDGMENT As AMAITER OF 

-- ~s'&~~6~~{F~\~~r13fitf:1lf:Jlf~NCE WAS_ -

·• ·• ~ii~i)!~!1~1if!lt.~~~~SEP. • 
. . . . . . . . . . . . . . . . . . : . . . 

rv, 111B Lo\VER coURT's AwARP op ~JuNcTIV~ RELuin~oTO ·. · 
_ · COMPLYWITHRULE65 BECAUSE IT FAILED TO CONTAIN -- _ 
. APPROPIUAtE FINDJNGS OF FACT OR CONCLtJSIOl\TS ()F' LAW AND 

•- =~=~~sg;~~i~~!i'il:s7i1~>It{~ox WARD OF 
INJUNCTIVE RELIEE 

2 
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- . .. . . . .. . 

STATEMENTOF THE CASE 
. . . : . . . . . . . . . . . . . . . . 

. ·. · P}aintiff initiated this acti.6rt on Sept~mber 2, 2010 by filing its ''Verified Complaint for . 

. • Inju11ctive, Declaratory & Monetary Relief' with the Circuit CoudofMarshall Coµnty, West · 
- . . . : . . . . . . . . . . . ... : . . . . . .. . : . . . 

. Virgima; whern it was irutfally assigned to Judge Karl. (App. 2 i.:55) .. · This suit arises from .. 

. •· floodhig which occun-ed four times between 2004 and20l0 on a lqw~ lying piece of prop6rty • · .. 

. . .. owned by Respon.derit, The Board ofEducation ofthe Courtfy ofMarshall("BOE") where it 

... · buHUrihn Ma1·shall High S6hool(''JMHS';) and ce1iain of its athletic fields. The prope1ty is. 
. . . . . .. : . . - . ·. . . . . . . . . . . : .. 

. . . . bordered on o~e side by the Little Grave Creek The original complaint named France~ E . 
.. . . ··.. .. . . . .... ·. .. . . .. . . :·. . -_. .· ... _-_ .... ·_ · .. : ·_. . .. . . . . . : · ... _- .. ·: . 

. Reiiley, the City ofGlert Dale, and the County Comiiiission•ofMaishall-Countyas.defeiidants ... 

. • . The Civil Case. IIif ormation: Sheet with accompanied. the Pfaintiff s 011ginai compl~int indicated . . 

...•• · .. thftt Mr; Reilley Wtitild be setved by private process server. {App: 56.,51). n·espite the 

.• ·_. Se;tember, 2010 filing, Plaintiff did not request that a summons issii~rnntH January 28, 2011 · .. · .... 

. , . {App'. 58}and Mr.Remey was personally seived that day~ (App. 6sr•·. 
. . . . . . . . . . .. · . . . . .. . . . . .. . . .· . . . . 

· . Because service was not effected upon Mr. Reilley within 120 says of the complaint's _·. · . 

. . . filing as requfred by Rule 4(k} of the West Virginia Rules of Civil PrnGedure, on Mi·. Reilley 

·• .. • .. moved t~ dismiss (App. 59-61) and supported his motion with a memorandum, both served on 

.. · .•. _··_.February 25, 2011; • (App. 62-71 ); That sam~ motion also argued. that two of th.etl~od events fol' . ·.. . 

.· which the BOB sought monetary damages- one on September 17; 2004 ~hiring tlle \½de,;~pr~ad. 

. . . •. _• .• flooding that acc()mpanied Hunfoane Ivan I and the other cm F~brua1y 1, :wos - ~ccun-eci more . . • 

-_· . . . ........ ·. . . . . ... · . . . . . .· . . . . .·.. . . : .. . 

. . . . . :·_: ... ·_: . . . . . .. ·.:. . . . .. : . 

. . . . . · J . Indeed, as Plaintiff admitted Ill the course otarguing that the motionto dismiss·· •.... 
should be dinied, "The Comi, of course, could take notice that the 2004 flood. occun·ed when the 

• .. i·einnarits of Hurricane Ivan:passecl through West Vi1'giriiaand a1;eas ofWestVfrginia~Marshall . 
. . . Courtty included_; received as Iimch as seven oi· tnore inches of rain in sho1i time periods;" · 
. ·. (App. 76).·. . . . . . . . . . . . . . 

.3 



.. · .. thantwoyears preceding the filingofthe complaint and the damages claims were thtfrefote . 

·. ·•hall'ed bythe statuteoflimitations.••(App .. ~8--71).· 

·· • Piitlntiffresponded w the motion ort March 30, 2011 by ad111ittingjtfailedto effect 

timely setvice (App: 73) but argued that good existed for the failure due to the wrapping up ofits ... 
• ! . . • • . . • . . • . . 

•. then-cmms~l's iaw p1;actice and transitionfo a new fhm. {App. 73., 75} With respect to the .. 

. • .· •. ~ta.tute oflimitatimis claims~ the BOE argued that because it could not necessflrily have .. 

determi~ed what causedthe flooding in 2004 and 2008, the discovery rule alone pt~clucled the· 

. •··. :statutefromrnnning;. {App. 75~77) .. Itfurther atguedthat the "continuing t01i" applied to those •.. 

. . discrete damage claims such that the ~tattite of limitations had notrnn. (App. 77;, 7~). · ... 

• . Ovei: ayearlater, withJudgeKirlstill ponderingthe dismissal motion, Francis E. Reilley • 

. . . . . .•. · .. passed away on April 14, 2012 from cardiac arre~t. (App; 96). After Myra Kay Reilley was . 

appointed as Administranfa of the Estate of:Francis E: ReHley on June 15, 2012, she filed a • · ... 
·• ·.· .. mbtion in that capacity fo be substituted in.his place~ (App. 87~92) .• 'fhat motion las granted on. · ... 

. • •• September 28; 2012 .. · (App. 97) .• Despite th~. fact the 2011 Motion to Disllliss ~as still pending, ..••. 

• • .• the substitutedDefendantserved an answer -raising the same and othet 1efenses ~ 0~ Apdl 12; 
. . . .. 

20B; (App. 98-121). .· • . 

. • On November 18, 2013 ~ with the dismiS$~lmoHonstillpenciing- Plailltiff fiied a 

.. moticm to· ani~nd the.Complaint (App. ·122~126) to "clarify the•allegations.made against.each .. 

. • .. Defend~nfand to ensui·e jts reque~tfor injunctive relief names the property party." {App; 122); ·. 

. • . . • • Asserting thatMyra Kay Reilley llOWOvVned the properly in question (it had been ()Wll~dsolely 

. by Mi\ Reilley prior to his death), the BOEasse1iedthat 1'[t]o nairie the p1·opei· party to pursue ..... . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

.•. itijunctiveielief, then; the Board must proceed against Mrs. Reilley individually, n()t the ~state. 

· ....• of Francis K Reilley;" (App; .124 ). On Jamia1y 2, 2014, Judge Karl enter¢d an Agreed Order · 

4 



. . . . . . 

. . . . 

. . pennittirig the amendment {App; .127-128) and the first.Arriended and Verified Complaint for 

. Injuhctive, Declaratory & Mo11etacy Rdief ("Amended Complai~t"} was med onJanuai"y 30, 
: . . . . . . . . . . . 

. . . . 

2014. (App. 129;.164) .. 
. . . . .. . . . . . .· . . . _. . . .. 

. There was no allegation in that pleading that Mrs. Reilley had a~y ownership interest in.. . 
. . . . . . . . . . . . . . . . . . . . 

the prope1ties at issue pdor fo the death ofFrancisR Reilleyorthatsheplayed any role.in the· 

.. • __ co_rtstmction of the bridge or the installation of the culve1tsat issue. To the contrary, Plaintiff ·• 

alleged inthe Amended Complaint that Mr. Reilley owned the pi-operties, ~onsfructed Duck . 
. . . . . . . . . . . 

·_ La11e,theDuclcLane Btidge ovei' Little Grnve·creek; and irtstalledculverts below the road. ·• 

. • . _·· (App.131-132; 133-134). Mrs. Reilley, individually and as Administratdx of the Estate ~f . 
. . • Francis E. Reilley filed an answer on March 5, 2014 admitting that Mr. Reilley owned the . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

..•. propeities,constructeci the Duck Lane Bridgeov~r Little Grave Creek, C()nstructed Duck Lane, .. · .. 
. _· . . .. . . . . . . . . . . . . . . . . . . . . .. 

. ancl itlstalled culve1:ts below the road. (App, 167,-168,170) .. · .. 

· ·_ . hi addition tci the activity ( and iilactivity) noted above, the record reflects that the patties . 

. ··• were'. engaged in.various.discovery.efforts _and t~at.Jlldge ·Karl •had· e11tetedvarious• scheduling••·_ • · • _· 

. . .. · ~rders. On April li; 2014, morethan tht:ee yeai·s aftei:the or1girial motion to dismiss had been . . . 

filedby the late Mr~ Reilley, Judge Karl sua sponte yacated an April 18, 2014 Pretrial. · .... 

. . . . · __ ··Conference and instead. set a status conference fo.r April 24, 2014. (App.191) .. Th~ May3; 2Ql 4 •. ·. 

• •. Otde1'. following that status conference indicated that discovery was fo be completecl by •_ • .. 

·. · .. Sep~ember30; 2014 with a newPretrfal Confei'ericefor 0Gt~bei· l7, 2014 ''atWhichtime the 

Cou1t will.scita tiial date if all discovery is completed.'' (App .• 1.92)~ . Sh~iily .beforethat date, the. --- . 
. . . . . . . . . . .·. . 

.. pa1tiesjointiy requested an extension oftlie discovery completiori de~dline and the rescheduling • : . 

of the pretriai conference; in patt to allow titne for ari attempt to resolve the case; (App. 194- · 

·.198). That joint motion was granted, and the Pretrial Confe1;enceres~tfor.January30; 2015;·· .. 
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. . 
. . .. . 

··(APP: 199). The parties subsequently advised Judge Karl that additional time was need for 

. •·• discovery arid; ort January 20; 2015, .he continued· generally the January JO, 2015 Pretdal · .. 

. . . . . ·•.Conference. (App. 200~201); · 
. . .. . . . -

.. The i·e~ord does not reflect any actiyity mthe case for the next l R months;. ln the 

111eantime, Judge K~li"etired in June M 2015 without evef 1uling on the motion to. dismiss and . 

. · ··•Jmlge Cramer wasappoihtedin llfa piace; 0~ Atigustll; 2016; Judge Ci:atnerfran~fe1Ted the 

.. ·•.. case to Judge Hummel due toJtidge Cramer's pdor involvement in the case ii1 his capacity as • 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

.. ·. Mai;shall County Prosecuting Atto111ey. (App'. 202); Sh011ly afterwaids; on August 24, 2016, the 

·• .. •· original Reilley defense counsel •mov~d to· withdraw (App; 203-207), and that motion was 
. -.. :- .·. . ... :- _. . . . . .. : . 

. . . . 

. • · .··• :granted onSeptelllber1~~20i6. (App. 209f 
. . . . . 

. In th~ meantime, Judge Hummel appointed Timothy Linkous as a medjator on September · ... 

. . · • 7, 2016 (App. 208} and mediatio11 was originally set for November 3; 2016. (.App. 84) .. That • · . . . . . . . . . . . . . . . 

. . . . . - . . . . . . . . . 

. . m~dfatiori. was ultimately helci on January 19; 2017, at which time affpaities appeared by.• 
. . .. . . . . .. . . .. . . .. . . . . . . -· .... 

. . • • · ·• ¢ounseL (App. 213~214) .. Although the cas~. did notre·solve; the mediatol"reported tothe Co1111 · • 

... that:•· · 

· .• · .· the parties were able toTeach a tentative agteement as to some essentfal111atfo1's • .· .• • . . 
. that m~y very weUserve as the foundation foi" a ccmiplete resolution of their · · .. 
. disputes. The parties', agi·eement requires $Oine joint acti9ns over the co:urse of th~ .. 
next•fow incniths, an agi·eemeiit to stay discovery pending those actions,. imd then· ... 
· a reconvening of the mediation iri an effo:1.1 to reach a full and final settlement. .· 

. . (App. 213 ) .. T~os.e eff011s would ultimately prove unsuccessful and after the counsel who had • 

appeared anhe mediation forMrs.Reilley moved to whhdniw(App. 2,17~22.1), both she •~ndtlie .. · .... 

6 
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· · Board ofE:ducation retained new coQnsel to represenfthem going fotwai•d: :(App. '.222~22S~ 226,. · 

. 228).2 .• 

. . On: Fefauary 14, 2018; aimost 7yeats after Francis E. Reilley had sought dismissal of the 

. · ~oniplainl for failure to timely serve him with the tomplaint and to dismiss the claims for 
. .. . . 

monetary damages ai1sing from the2004 and 2008Jloods, iudge Hummel denied the dismissal . 

. inotion;(App. 6~10). With respect to the Rule 4(k) motion, the Court found that ''good cause 
. . . . . .. . . . . . . . . . ·.·. .. . . . .... ·_. . . ...... · .. 

clearly ex1sts''for excusing the untimely service, citing the affidavit of the Board's former 

counseL (App. 9) .. \Vitfrrespecno the statuteofl1mitations poliion cjf the motion, the Coud · .. 

stated: : ·· 

.. . .. · · While D~fendant's posi11oil may very• w.ell he spot ~on cori"ed relative to · ·. 
damages alleged to have resulted frC>m the 2004 and 2008 flooding episodes, it is . 

. · • this Court's position: that the parties should be: given. further oppoituruty for· . . .. 
discoveiy to. develop the facts; When discovery has sufficiently pi•oducedsuch 

. . .. facts~ Defendant inay reach the Same issues byway of a Motion for Summaiy: 
)ridgment. · · · · · · · · · 

: · (App; 9). Two weeks ]ater, onFebrna1; 26; 2018, Judge Hummel e11teredau Agre~d Order : 

....... ·. dismissirig withoutprej~dice th~ Plaintifis claims involving theCity of Glen Dale and the .•.... 
. . - . . . . . . 

. MarShaJJ·ComityCorrunissi01i (App. 235-236);. 

·: : .. The Comi held a telephonic s6heduling conference on May 3, 2018 and entered on May . 
.. . . . . . . . . . . : . : . . .. -: . . . . . . . . . . . : .... ·... ·:. . .. 

: ·.··s, 201Ra Sd1ed~ling Confel'erice Order setting, among otlier things, a September l9, 2018 · · . . . . . . . . . . . 

. . . · discov~ry completion ci~adline, adispositive motion heaifag .date of Octo her 22,. 2018, and a trial .... 

. . <lat~ of~ovembefl3; 2018, (App;237~241). Utifortimitely, the fatherofpriniary COU11sel for .. · .•. 

Mrs.: R.eilley pass~cl away 011 Augustl 7' 2018 i11Virginia, n~cessit~tmg a moti~n to continue the •.. · . . 

. . _· . .. . .. . : . . . . .. . ._ ·_ --:_·:. _-. ·. . . . ... 

. 2 . Even after the appearance of new 6ourtsel for both patties, the Htigation re~ai~ed •• · .· 

. ~tayed pending potential resolutioi (See App. 233) (noting cancellatiort of an ()ctober 27, 2017 
. · . telephonic stafusconferertce due to the agreement to stay litigation). . . . . . . 
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' . . 

.• trial date by Mrs .. Reilley (App. 24 2.:244) which was granted by ati Agreed Order entered on . . 
' . . . . . . . . . . . - . . 

· .. September 20; 2018; (App. 245-246). 

The trial court converted the previously scheduled dispositiye riiotioil hearing into a new 

.· .pi'etrial conference and thereafter entered an otder cm October 22,2018 setting ce1i~in deadlines 

· ··.and a frial date of March 18; 2019. • (App. 247~248) .. Subsequently, follo~ing•a Febmaiy5, 2019 
. . . . . . . . . . . . . . . . . . . . . . . - . 

. . • telephone hearing, that Octobei· order was amended to add additional deadlines for the briefing .. 
. . . . . . .. . .· . . . .. . . . . . . .. . : .·. . .... : 

.. · • · . · .. of dispositive motions. (App. 254'-255). Both paities briefeq their dispositive rnotioris iri · . 

. • accordance with those deadlines. (App. 256-2.73; 274-953, 954.:.97g, 979-9R8, 9'89.,994; and 995- . 

. . . · ·.·_·· 9,.97}. The 1;ecotd reflects that the trial comtnever entered a written order on either motio~ .. It • 
. • .• nm1etheless; apparently indicated at a March 5,2018 pretrial conference th~tthe motionswolild 

. . . . . . .. · . . . . . . . 
. . . . . . . -

•. be denied anclthat oral ruling was-reitated pdorto trial.. (App~ 1019) .. 
. . ·. .. . . . . . . . .. . . . . . . . . . . 

. Instead, the caseproceeded totrial aS scheduled on March 18,2019. At the close o:f . 

-· Plaintiffs case~in-chief, the following colloquy took place: 

. [Mrs; Reilley' s trial counsel]: lbelieve Ihav~ a motionto make outsidethe •. • • • 

. pi·esertce of the jury. . . . . . . . . . 
. . . . . . . . . . . . . . . . 

. . . . 

· THE COURT: You're going to get emotional outside ofthe jury? Okay;·_ 

• · (App, 1563). He then eJCcused the Jury (id} and after counsel for Piairitiffindicated hetoo had a · . 

• • motion; the trial court stated, "Ok~y. Very good; Let me hea1; them and then I can deny them;'; • • · 

.. • • •· · (App;. 1564); After hearing argu111ents from counsel• considering thetwo motions for judgment/ . 
. .. . · .. : :· . . .. : ·_ . . .... ·... . . . ·: 

. the Court - as he i11dicated he wollld ~- denied th~in; (App.157 4-1575) ... · • 

.· . . .. . .. · . . . . . .. . .· 

.· . . .· . . . . 

, ~--- . ·. •Mrs: Remeyatgued thePlaintiffhadfailedto proveproxinmte causationfor aiiy · 
. . · • · of the damages claimed from the four flood events and Pfaintiffasse1ied thatµnderthe doctrine . 

.. of riparian rights, a11y impou11dnient bfwater was sufficient to establish liabiljty .. (App.1564:- • 1574). . . . . . . . . .. . . .. . . . . .. 



.• Following a three-day trial; the jury ariswered "yes" to iriten·ogatoties asking whethet · .. 

. . Plaintiff "has proven its case against Defendants" as tothe each of the four flooding events at .. 

. . · .. issue (9/17/2004,. 2/1/2008, 6/17/2009, and ~/5/2010). (App.1767). Pursuant to a stipulation . 
. . . . . .. .. . . . . . 

• • . enter~d into during trial and announced to thejµry atto the amount ofinonetary damages 
. ~ . .. . . . . . . . . . . . . . . . . . . .. . ·. . . . .. . . . . . . . . . . 

. . . sustained dudng each of the four floods (App. 1474-1475; 2.i57-'2160), th~ Court entered 

. . .. jµdgmeiit on April 16~ 2019 awai"ded judgment for Plaintiff in the amount of$ 122,861.79 .for its 

·• damagesclaims,4 $127,11 l.74in prejudgnient intere~t, along with post-judgment ~terestand• .. 

. ··• costs. (App. ll-13). Thejmy was nofasked about funire hami or the potential for such; itwas ·. 
. . . . . . . . . . . . .· . . . . . . . . . . 

. • .. not asked to make a determination about ~ny. oth~r flood events (or even heard ~y evidence • . 

. . . abqut thein); and was only asked to address the B()E's •assertion ofHability fortlw fom· specific . 

flood events .. · . 

.. • • . • Defendant filed a timely post ~tiihl moticm se~king judgwent as a matteroflaw onthe ....... . 

· damage clai~s based cm the Plaintiffs failure to prnve thatthe so~caUed "impi·6vements;~ · .· · .. 

. . . proximately caused anyofthe moneta1y damagessqught by Plairitifffor each ofthe four . 

·. •. Jlooding events at issue ..• (App. 2 i62-2177} That same motion altematively sought a new trial 

. . onthesan1e gi·cmnds, (Id.). Finally,itscmght a~endment6fthe Apriil6, 2019 Judgment Order • 

4 · . · Specifically, the stipulated amounts were $54,992.72 forthe Septembei· i 7, 2004 
.. flood, $7,555:97 for the March 4, 2008. flood; $58;03 8.65 foi· the. June l 8, 2009 flood; and 
· $2,274.45 for the June 5, 2010 flood; (App. 2157-2160). In othetwcfrds, the two floods which · 
. ·•. occun-ed nwr~ than twoyears prior to the filing of th.e suit ~ccollhted for slightly more thflll half · · 

of Plaintiff's ch1inied monetary·da.mages. . . . .. . . .. 



. . . . . . 

· fo reduce or eliminate the $127,111.74 award of prejudgment inte1'est. (Id} Plaintiff responded 
. . . . . . 

. . 

onMay 31, 2019(App; 2178~2193}. 
. . . . . . . . . . . . . . . . - . .. . . . 

. The trial ¢01.nt heard arguments on tJi.e motion on June 5, 2019 anddertied in part and 

. ·· granted it1 pa1t the motion by Order entered August 8, 2019. (App .. 14.-: 18)-. Specificallr, the trial 
. .. . . . . . . . . . . . . . . . ... 

·.··court denied the _motim1to the• extentit sought judgment asa matter of iaw or a niwtrlal. (App.· . 

. . • 15-1 ~). With respect to the :motion to aniend, th.e fria.l couit tecluced the prejudgment interest . 

• .. award to $115,775.24 by concluding that prejudgment intere$t should ''be merisured frmnthe . 

. date of such flood event until February 13, 2018" (a pedod of400 days),. (App. 16). FinaHy' 

· .. recognizing that the order 'Yas not appealable "because theOr4er does not adjudicate ali issues · 

· ~etween the parties as:th,e injunction count remains to decided.by the Comt.';. (App.:16r 

·. . . bespite that rncognition, the record does notreflectany action taken over the next four.. .: ·.·. . . 
. • months fo address the injunctive relief issue.·· Instead; the next item of record was aDecemher 9, ·• .· .. 

2019 motion to withdtaw filed byMrs. Reilley's trial counsel due to his plann~d JanuarY31, • >. •.. 

. . ·.: 2020 Tetiremeilt from the practice oflaw. (App: 2194~2203) .. That motion was granted by Order • .. : : 
. . . 

. : •·• entered December 20, 2019. • (Appi 2204~2205). 

: .• The record does. not reflect that Mrs; Reilley obtained new counsel. Eventually; onJurte .· .. . 

: •· ( 2026- more than 9 and one~halfyears after filing the origirialcomplaint ~nd almost ten years.··. · ... . 

.. to the day frorn when the last flooding event aUssue considered by the juty took place;5 Plaintiff : .. . 

. .. filed its motion for injunctive i'elief andattached fo lt an engineering study perfo1med by Mr . . · • • .. 

.. · Keains aftefthe ti-ial. . (App. •2206-2224). That motion was set for hearing on Septemberl5, · •.... · 

. . .. . . 

. 5 In fact, the tiial court precluded Plaintiffs counsel from llltrodµcing e~idence of . 
. . . · any flooding it claimed had. O~CUIIed aft et' the fili,ng of the Coin plaint artd had to teiterate that 

1:uling during trial. (See, App. 1133-1 BS). . . . . . 
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· · 2020. (App. 2225-22:26) .. The hearing took place as s:cheduled, soiI).e eighteen months after the· 

triaL (App. 2227~2243}. 
. . . . . . . . . . - . 

. At the heari11g, the Plaintiff introduced no witnesses and specifically did not ~aliMr'.. 

~earns'.. (App.2234). Jn.stead, ac;coi"di~g to the argume~t p1;esented by Plaintiffs coups~l, its .. 

. position was that thejury'sverdict necessitated the. conchision that.the jury found ;,thatthe 

. · ~e1iain obstruction to the bridge, the embankment; the fili caused Little Gt·ave Ci·e~k to ~back up . • •.... 

. · . • : __ arid i~pound on the board's property.'' (App. 223 4 ). From thatpositiori; lie ifrgued that ~•[u]ndet · .. 

. . the law of riparian righti andcontinuous trespass and ntiisa~ce, onc;eyou make that factual 

showing, once you establislied those factual predicate.s, you're entitled to have the qbstru~tioil · . 
j • • • • • • • • • 

·_-1iemqved, and that'srealiy what we're requesting at thl.sjuncturn.'' (App: 22J4). · Plaintiff then• -• · 

: 1:eued upon therepmi attached to its motion as th¢ basis forthe nature of the injuncti;e JeHef it.· ... 
• . : then sm1ght ~-"ren10vethe obshuctionconsistentwith the. engm.eeririg study that was• perfmmed •. 

. by Mr, Keains:"- (A.-pp; 2.235); 

• Accepting an of that argument)udge Hummel iiidi~ated he would a~cept therepmt and 

.. : • 9rderremediation be completed iii accord~nce with that 1-epoit .. {App; 2241 ); Ai the C~urt' s .•... 
, . . . . . . . . . . . . . . . . . . . . . . . . . . . 

• ...• : 1:equest, counsel foi• th~ Plaintiff pi'epared the mdei• from the injunction hearing: • (1-d.):. that.· •_ 
.. . . . .. . : . .. . . . . -- . . . . .. . . . . .. . . . . 

. ·_ ordei", ent{:recl on September 21, 2020, requhed the remediation 1'e compfoted by April l; ~021. 

-.. "irt acc•ordance with th~ conceptual plan contained in the April 2, 2020Engineerfog Study'~ 

• atta~hed to the motfo1L To reach that conclusion~ the Order simply stated: 

. . . In addition toJhe aiguments _of couns61, the• Courdncolp()raies the • . 
.. · _ evidem;e jntroduced at and accepts the findings :of the Jury in its Verdict ffont the . · 

. trial ofth,e damage!l phase ohhe case whei'.e theJmy foundthat the Reilley . 
defendants have, iii f'act;. placed obstructions• in the sti·eam channel, drainageway ·_ . 
find flood way of Little Grave Creek that causewafo1• to impound upon the • · . 

. :upstream ptope1ty of the Mai·shall Co. BOK. Basecl upon the trial evidence and. 
Jury Verdict ·fin~ing thatthe ReiHey Defendants haye obstriicted the f16w df Little 

. Grav~ Creek; the Court finds as a matter of law uiider each of the alternative . 



. . . 

theories of continuing trespass, violation of ripai.:ian rights and nuisance, thatthe 
Marshall Co. BOE is entitled to entry ofan Order diredingthat the obstrnctioris 
be terrtoved or abatecl ari~ that the stream channel, drainageway and floociway of 
Little Grave Creek be remediated. - - -

(App. 19 .. Mi·s~ Reilley then obta1ned appellate counsel mid this appeal follows. -

SUMMARY OF ARGUMENT 

Mi·s. Reilley challenges first the lower co.urt's failure to dismiss the case as liritimely 

-se1ved. _. Rule 4{k) of the West Virginia R.ules of Civil i>rncedure requires se1vice within 120 • days • 

and the BOEadmittedly failed to meet that deadline. -The lower court's finding of ''good cau~e;' 
. . 

was unsuppo1ted by the record or the law. --

Mrs. Reilley next challenges the lower cm.nt'srefusal to dismiss Ui' grarit summarY. 

- -- . j:4dgnient :with respect to_ the monetary damage claims which flowed :from flood events occumlig _ ---

-more than two years prior to tlie filing of th6 lawsuit. lJnder Robe,·ts v; -W Va. Am. Wate,: Co:, -
•• _ 221 W. ya:. 373,655 SJi2d 119 (2007), those claims should have been dismissed; 

-Mrs: Reilley also challenges theJowei: cmui's clecisfori to allow ariy. of the monetary -

. ·-·_ damage claims to reach the jury. on thegrotinds that there was ilo showing that the Mnduct of 

Ivlr. Reilley jri building the bridge, etc., pi·<>ximately caused the damages claimed .. In other 

• -_ words,. theBoE could j11st say it l~ad f19off damage-~ it had to ~rove that the da~ages it claimed_-
. . . . . . . . . .. ·.. . . . . . . . . . . . . . . . . 

-- --- proxiriiately flowed from the additional flooding it claims were caused by the bridge .• Pouring a 
·, . . . . . . . . . . . . . . . . . .. 

-- cup ofwaterinto an ocean increases the amourit of water in the ocean; but it does riot cause it to . -_ --
- . . . . . . . . . . .. . . . . . . . . . . . . 

. . 

rise over a shoreline. · -

--_- - _-Finally, Mrs. ieilley challenges the low~r comt~ s mvarci ~fa niandatmy inJm1ction; The 
. . . . . . . . . . . . . . . 

-_ ordet fails to_ meenhe requirements of Rule 65 and 52 and_ was othe1wise unsrippoiied by the -
• < • • • • • • • • • • • • • • • • • • • • • 

~vidence.· 
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.. .· . . . . 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Among other things; this appeai raises questicmTelated t6 the .use of the "coiitinuing tort'' 
. . . . ... : . . . . . . :·. . . . .. . . .-- .. 

. · doctrine as ai1 ~xceptim1 to the traditional to1t statute ofliniitations for monetary damage clainis 

·.. as well. as the appropriate standards for awarding permanent injunctive reHef,. both l~sues. of . 

• public i111Portai1ce and, atleast iri the case of the standards for pennanennnjunctive relief, issues .. 

• ... • . · of first i111prnssfori. To the extent those issues have not been previouslyadclressed by this Co~rl, .. · 

• . Petitioner requests thatthe case be set for Rule 2() oral argument• 
. . . 

ARGUMENT 

I. THELOWER COURTE~DINFAILING TO GAANT THE 

. . r~~i~irT~1::~fJ?i:~=1}?E11~JJJt~!:E.'; .· . 
. •standard of Review: This·Courlreviews factual ,;good cause"fuiclings for abuse.of· 

· · discretio~ but determines the legal questions de no1io~ Kelley V. Toyota, 210 W: Va. 261, 264, 

. ·. S57 S.Ejd 315, 31R(200l)(percudam). 

There was n() dispute that service on Francfa Reilley~ the person Who constructed the 

bridge, installed the tulve1ts, and owned the prope1ty atthe time ofthe four fiooq events ~was 

··not.even.att~mpted until after the. expiratimi ofthe.120~pe1iod•required·bY Rule 4(k).of:theWest··. •· .·· 
. . . . . . . . . ' . . . . . . . . .. . .· . . . . . . . : 

. Virginia Rules of Civil Procedure.6 (App: 58). •·Once Mr. ReiUey.was served, he sought . 

.. dismissal under Rule 4(k) and also sougµt dismissal ~f the claimSJonnonetafy damages based 
.- -. . .. : :· .. · ..... :- : . .. . : . . .. ·_·. .. .· .. ·. : .. · . ._ . . . . 

011 flood events occm~g mo1;e than two years prior to the filil1g ofthe suit (App. 59-61). That 

. . . . . . . . . . . . . . . . .. 

6 · . That mle provides.: "If se1vice of~e sununonsand complainti~ not made upon a · . • .. 
. . ·defonciarttwithiti•120 clays.after the filing ofthe compl1;1int, th~ court; upon motion oron its own 

· initiative after notice to the plaintif( shall dismiss the action without prejudice as to that 
defendai1t ch' direct that sei'vice be effe~tive within a specified time; provided that if the plaintiff · 
shows good cause fol; th~ failure, the court shall extend the Hme for service fo1; a1i appropriate . 

·. petiod;" W;Va.RCiv:P. 4(k).. . . . . . . . . . . 
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motion remained pending for almost seven years after its filing and almost six years after Mr; .. 

. ·. Reilley had died: The trial court (technicaHy the thirdjudge on the case) evenfua1lydenied the . 

. 111otion ~ased its finding that ''gooci cause';. existed fot the fail me to· setve, citing generally to ail.· . 

. affidavit ~ttached to the BO E's response to the dismis~~d motion. {App. 6:-10). · 

... Plaintiffadinitted itinade a conscious decision to withhold serviceafterfiling of the .•. 

• ~omplaint, ostensibly to attempHo resolve its claims by sending a: lettei• shortly after suit wa~ . . 
. · · .. filed to counsel for ML Reilley. (App. 81 ~ Affidavit in Opposition to Motion to Dismiss 9f . 

. . . . . . . . . . . . . . . . . . . . . . . . . . 

Defendant; FrancisE. Reilley~ 2~3). There were no such discu~sions and Plaintiffcould have 

.·. just as easily attempted tesoh1tion without the .expense of filing suit? Regardless, the BOE . 
. . 

. .. :contended in response to the motion thc:it both its singl~ letter, Serit shortly aftei~ filing suit(to 
. . . . . . . . . . . . . . . . . . . . . . . . . 

• .. which it said it received no substantive response}8: al).d its counsel's months-long eff01t to wrap: 
. . . . . . . . . . 

np his existing law practice and transition fo a new finn .constituted "good cause'; under Ruie •· . 

. ·. 4(k). ff supported that response with the affidavit (App: 81-84) thatJudge Hummel cited in .••.•. 

. . . . . . ·:. . . . . . . . . . . . . . . . . .. . . . . . 

.• :denying theRille 4(k} motioli; (App. 9}. Neither re~Sori qualifies and the lower cotut eU"~r in so.• · 

.. holding. . . . . 

. Courts have held that everi on--going settlement discussions did not constitute ;'good 

... · ~ause"f or foiling to timely serve absent an agreement of defendant or some action on the part of •.. · . 

. the defendant which induced the failure to se1ve. See e.g.; Hobiws V. Coast r,:ansit Auth. ,. 815 . 

. • . •. S0; id 1183; 1186~87 (Miss. 20Q2) (good faith negotiations do not c:onstitute:good cause for•··•··· ... 

. . . .7 .. ·· Alternatively,priortothe expiration ofthe 120 days; the BOE could hav~~ asit ... 
:did after the time limit for setvice of process had expired (App .• 83) •~· sought waiver of service or. ·. 
· some othei: agteemeht to aiiow additional time:· · . . . . . . . . . . 

. . ·8 . There was rio c:lailll that the delay in service was induced or otherwise the ~esult 
· .. of ah action cir inaction on the patt ofivir. Reilley i . . . . . . . .. 
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..... f1:1ilure to effoct timely service of process); Healthcare Compare C:orp. 11'.. S1,ip~r SohitionS Corp., . 

. . . ··• 15(F.R.D.114.(D,Minn; .1993); Davis-Wilsonv: Hil(on HotelsCoip,.l06F:R.D;505 (E.D .• La~ 

·.1'985). Likewise, coults llave heldthat''goo~ cause'' widetthe equivalent federal rule requires 

· •~at least as much as would be required to sh.ow excusal?le neglect, as to whtch simple . 

. . . ... inadvertenceonriistake ~f counsel. or ignorance of the rules usually does not suffice/' Gartin 11• 

•. Pat -Phdrm: Cos.; .289 K App1
~ 688, 692 (5th Ck 2008) (quoiing Lambert~. United States; 44 

• • .. F.3d 296~ 299(5th Cir.1995); see also Eastern Reffactoiies Co. v .. Forty-Eightlnsulations, Inc,, 
. ·_ . . . : . . . . . . . . . . . . . . 

..••. J87F.RD. 503 (S.D.N.Y. 1999). · .. 

. . . . This. Court has also. ~ddressed the stand~rds applicable to the "good cause;, cletermination. 
. . . . . . .· . . .... 

. . ·· under Rule 4(k) and stated: .. 
. . . . . . . ·.. . . . . . . . . . : ... ·: . . . . . . . . 

· Inc~hs1~eting whether good caus~ exists pursuant to Rule 4(k), a circuit court·.·· · 
. · · should consider .the.folio-wing:. (1) length of time to obtain service of process; (2} 

· . • activity un!fe1t11ken to ·attempt to perfect. service;. (3)· kn()wledge. Qf the location of 
>. the party to be sei·ved; (4) the ease with whichthatpady's location could be . . 
. . · known; ( S}actual knowledge oftlie p1ioceeding by the party to be served; and (6). •. . 
· • ~pecial circumstances. · . .. . . . . . .. . . . .. . . . ... 

Burkes 11. Fds-Chek Food Mari Inc., 217 w;va. 291,298, 617 SJi2d 838, 845(2005); see also . 

. . Tabb V. Jeffctson Cty: Comm n, 2017 w; v~. LEXIS 419, at * 11 {June 2, 2017) {memoraridmn •.· .· ••. 

·.•• .. •• decision);Midkiffv.Sh.epherdU11iv.,•:Wl6W. Va:.LEXIS420,at*10-l2 n.6(I\1ay 2.5, 2016) ·•.· . 
' . . . . . . . . . . . . . . . . . . . . . . - . . . . . 

. · .. · (meinorandum decision)'. Ofthelisted factors; the onlyo11e weighing in favor 6ftheBOEis the ... ·· 

. • fifth ~ ~ow ledge of the proceeding ~y Mr. Reilley; As for the other~, allfavqred Mr. ReiHets 
.. . . .. 
. . . 

position .. · 

.· ... The Jailure to ~ffecttimeiY'. servi~e was pa1ti~ul~rly critical her~ as Mr. Reilley di~d in. • 

•. •·•. early 2012 and the se1;vice 1~otion was not even addressed until 2018, aln1ost six years after he•. 

·. · .. · died .• Undei; the.· cfrcurnstarices; the lower court e11;ed in .concluding. ''good ·cause" existed foi· the · 

failure to timely serve Mt. ReiHey~ 
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. . . . . . . . 

ii. . THE LOWERCOURT ERRED INULTIMATELYPERMiTTING 
. THE JURY TO CONSIDER PLAINTIFF'S CLAIMS FOil . . . . 
. MONETARY DAMAGES ARISING OUT OF THETWO FLOOD · 
EVENTS WH.ICH oc¢lJMEn MORE THAN Two YEARs . · · 

.· )3EFORE SUIT WAS INITIALLYFILED. 

. Standa1:d of Review: This Couii l;eviewsthelowet court's decision to deny a dismissal•.·.· . 

. motion under a de 110VO standard ofieview;. Hessv. w. Va. Dtv, ~/Cotr;;227w:va; rs; 17,705 .• 

. . S.E.2dl25, 127 (20!0) ("TheCou1i i'eviews a circuit colirfs denial ofamotibii to dismiss a 

.•. · complaint under a de novo standatd'.") (clfingEwirigl, .• Bd. of Educ., 202 w. Va. 228, 503. S£.2d .· .. 

. . ··• 54 r( 1998) syllabus point 4 ("When a party, as pait of an• appeat from a final judgment, assigns . 

. . . . . as erroi' a citct.iitcourt's denial of a. motion to dismiss, the circlih court's disposition of 

.• t~~ motion to•dismiss will be reviewed de nova.") ... · . .• 

Likewise, this Comi has stated thadhe standard ofreviewforthe grantor denial of a. ... ·. 
. . . . . . . . . . . . . . . . . 

s,ummary Judgmeni111C>tion isde novo. Koshos/d 1,. Rogers; 2014w. Va. LEXIS 151, at *5 (Feb: •· .· 

.•.. 18; 2014) (memorandum decision)f 'J>etitione1;sappeal the cfrcuit COlUi's grant of summary .• : . 

. j'udgmeiit to i'espondent and the denial 6f their n10tioh for summary judgment Our standard of . 

·• reviewfof s11chis denovo.''}(citingPainter1i. P~avy,192W.Va.189,451 S£.2d755(1994) .· 

. syllabi point laridWickland v; Am.· Travelei·s Life Ins, '.Co,' 204W ;Va. 430, 513. S.E.2d 657 ·.· ..•. 

. . . . . . 
. - . . . . .. . 

· · (1998) syllabus point 2) . 

. . The fout flood c~erits for which the BOE sought monetary datnages are desctibed in . : 

. ···.·cotJntII of the Amended Complaint. (App; 145~148) .. Tho.se fl~odevents tookplace in 2004,. 
. . . - . - . . . . . . . . . .. . .. 

·• 2008, 2no9, and 2010: (Id). More than half th~ monet~ry clama~es sought by the BOE (therefore · .. · · . 

•. the bulk of tlle prejudgment interest award) ~-ose from its daims based onthe2004 and 2008 . 

. floods. As rioted below, thejudgmentbelow~everi as amended, awarded aiourid $142,000in ··• ·. 

· . damages and prejudgment interest{ out of atotalaward of $238,637 ;()3) just for those two flood .· • .. 
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I • • • • • • • • • • • • • • • 

. . events: 9 As a i·esult, permitting the BOE' s claims ai:isirig from those two events significantly · 

· increased the monetary damages awai·ded. 
• I • • • ' • • • 

. Ml\ Reilley sought dismissal of the monetary damag;e claims from the 2004 and 2008. 

~oods in his: motion to dismiss. (A_pp; 68-70). · In denying the motion to dismiss those claims, 

the lowercou1t stated: 
.. _· .·. . _._· . . . . :: : . .. . . . . ·· .. : . . . . .· : 

. ·wliile.])efendant's. position ni.ay very well be spot.:011 cmrect i:elative to·:.·. 
· damages aUeged to haye resultecl from the 2004 and '.:W08 flooding ~pisodes, it is . 
this· Coutfs position that the parties should be given fu1ther 6ppoitunify fot .. 
discQVecy to develop the facts. When dis.covery has sufficiently produced such 

. facts, Defendantmay reach the same issues by way of a Motiori :fot Summary . 
· Judgment· . . . . . . 

(App. 9). As directed bythetriai COUlt, the statute of limit~tions motion was l;enew.ed in Mrs.•··. 

·. Reillei:ssummaiy judgment inotton .. (App; 260-261) .. Therecotd does not reflect any ·. ·: . 
. . . . . . . . . . . _· . . . . . . . . . . . . . . . . . . . : . . . . . . . . . . 

·: articulated basis. foi:. deilym:g the su1111naiy judgment motion other than to ;ay it was denied. 

·.(App. 1019)::("Renewed motion; dispositive motion denied.").· . 

In response to the disinissal motion, Plafotiffargued that the BO E's claims w¢re ~ot : .. 

• . : ''clearly barred,; by the relevant statute of limitations: {App: 74). She initiall; ai'.gued the statute.·: 
. . . . . . . . ' . . . . . . . . . . . . . . . . . . . . . . . . . 

. .. . . . had not even begun to run ''b~cause the cause of action against Defendant had not accrued iri . 

. ·.·••······ ...•..•...•...• <.·•·····.··.········ .. ··\\•·· ....••. )••·•······•···· ... \··•••·····•>···· 

. . . · 9 Specificfilly, the stipufated damages were $54,992. n(App. m7) arising fyom 
·· the2004 floOd and $7~555/~7 (App. 2158) from 20O8.flood. Though not explicitly stated~ the .· · 

pdginal Jridgiiient Ordei· (App. 11.: 13) inclµded pi·ejudgment intetestin accordance witl1i West 
... Virginia Code. §56-:6-Jl(b)(2006) frcm1 the date ~ach flood eventthrough the.date of the verdict .. · 
· .. (3/20/2019). The calcmlations a little murky,but the approximate amoµnt of prejudgment : .. 

interest.o'riginally aw~rded for the 2004 and 2008 floods was $79,4i3,01 (2004) and $6;85336 · .. 
. · .. (2008): AfterJudge Hunnnelreduced the caiculation date bY400 days from March 20, 2019 fo . . 
. February 13, 2018 (App. 11~18), the final ptejtidgment awards onthosefwofloods appears th be 
. $73,386.41 and $6;17Q.62,respe.ctiVelf As a result,the total awai·d ofmoneh1.ry damages for the 
· 2004 ari.d 2008 :flood events, including prejudgment interest,was $142;105.72 out ofthetc:ital. 
monetaryjudgment of$238,637:03 .. · . . . . . .. . . .. . . . . . . 
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. · · . 2004 or 2008 /' . (App.75). 10 The basis for this argument was that the. "discovery rule'~ im~cluded. • ·. · 
. . .. . .·. . . . . 

application of the statute ofiimitatioris; (App: 1·5-76). With respect to the 2004 flood, the BOE 

stated:·· ·• .· •.. ·•• .. · · . · ··• ·· ·. ··• . · ·.· •. •· ·. •· • •.. • .··. ·•. •. • .· . · .. ·· ··.·.·.·. · · · . .· ·.··· ·• ·• .· .· 

.. A ju1j could ce1tainly determine that reasonably prudent iI1dividuals in the .. 
posjtion of the Board. of Education may not have beeri aware that the flood .. · . . . . 

· damages of which the Boai:d o:fEducatiori. complains we1·e caused or exacerbated" -· 
by the Defendant's condu~t, as opposed to the adverse "'7eathei' conditions that. . . 

• . affected the entii'e area. Thus, the Board of Education would not have been ible to . · 
.. · identify the to1tfeasor or that its damages were :caused by sofue other party's. acts, . 

. · · and the statute would not have accniedaLthat time. . . . . .. . . 

... ·.·.• .• (App. 76); With respecHo the2008 argument, the BOE asserted; "A reasonably p1udentpersmi 

. · · ... ·· ~ould cmitinue to believe tha~ two floods, three years apait, wei·e entirely weather-related,- and .. 

. · .... ~ota resu.it of the Defendant's conduct'' (App. 16); • 111 addition, the ~qE briefly ai'gued that the . • • • . 

. . •. ''cOritinuing t01t'; themy precl~cied the statute ofli~Itations from mnnirtg. (App. 77-78): · ... 

·.· · Mrs.• Reilley•$ diSpositive .motfon.renew~d the argument ,;that Plaintiffs· claims• for • 

.. damagesaHegedly the result of the September l7; 2004and Febmacy 1 ~ 2008 flood events ai;e .· 

.·. .· •. ··• barred by the ~pplicable stat~te of limitations;" (App. 260). • Iri T~sponse • to the summaiy . 

•. ··• jnd~ment motion r~ising the statute of limitations issue, the BOE asse1tedthat ''Mrs. Reilley next• .. · • 

.. • .· .. in~itestlie Ccmrttorevisit andrevei'se its mling denying Mrs. Reilley's Moti~n toIJismiss,"11 .... 

. • •.. •· ·. •· •. anci asserted, ''Mrs. Reilley's position assumes that Marshall Co, BOE's cause of action for 
. . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . -:· continuing frespassfo1; the September 17, 2004 at1d ~elmia~ l, 2008 flood events accrued more .. 

. : ·· than two (2) years before the odginaiCo~plainf was filed in 2010.'i (App. 959) ( emphasis in . . . 
. . .. . . . .. odginal). ToJhe extent the BOEasseitedbelow or asse1is here that the sfatute ofHmitatio~s . : • ... 

. · ...... ··: ... : ·:.. : . . . : : : . . . . . : :_: .. . 

· . . ·. . . 10 .•· This c01rllicts entii-ely \¥ith its pOsitio~ as to prejudgin_ent interest; which by -• .. · 
• • • statuteis payable from when the cause ofaction accmes. See, West Virginia Code,§ 56-6.: 

3l(b)(l} ·• · -- · .. . . · · . • · · · . · · · · · . -
. . I I . Precisely the course suggestecl by Judge Hmnmel; of course'. 
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11'.everiuri.s because no cause -of action accrues so long as the bridge arid crtlveJts feni~ii1, then it . . . . . . . . . . . .. . . . . . . . . 

cannot sirriultaneo\isly asselt any l'ight to prejudgnierit interest as :W.estVirgjnfa Code § 56~6~ -

__ 31 (b)(l) and (b)(2) tie the appropriate prejudgment interest rate to the '~year the right fo bring the ---

• action acciued." . . . . . . . . . . . 

- I>laintiffargued that the "contmuingt01t'' doctrine precluded grnnting smnmary -_----

--··•judgment_ (see; e:g, App; 959). Pi;esumably recagnizing that its effo1ts to prnve caus~tion for 
the·rnonetaty damages.from the·n~oding events lm:gely -o~ the testimony•of:its-employees·as to -

- their contemporaneous obsenrations; the BOE did not i'.enewthci disc()ve1y rnle argmnents it • 
.. . . .. . . .. . . . . . . . . . . . . . 

raisedopposition to the dismissal motion. 

-As a general proposition, the limitations peri6d- begfos fornn th~m the date of the injury. • ----_-

• Hall's ParkMote/.11; Rover Consfl~., 194 :W. \la. 309, 312, 460 S£.2d 444, 447(1995):: Applying•_-_-
- . . . . . . . . . . . . . . . . . . . . 

--• this general rule woulq mean that Plaintiffs claims fotnionetary damages arisfog from the_ . 

.. floods of 2004 and 2008 al'etime-baned as Plaintiff iriunedfately kneVI of the i~jllly; This Couit • -

. -__ has recognized an exception to that easily-applied rule in cases involving ~a-called •~continuing. . . 

-: .. torts~;,. ~n Roberts V- w Va. Am. Water Co., 22rW.Va. 373, 655 S£.2d H9 (200'7), this Couit 

-exainin~d the ccmtoui-s of that doctrine in a case. whete the Defendants consh11ctioucaused t~_e -:· _- -

. . . . _--.Plaintiffs prope1ty to "slip'' at various times .. Roberts, . 655 . S:E.2d at 122 .• Min.or sl1ps ()CCufred .•. 

. : hi: i 999 and 2000 and a major: slip OCCllll'ed m 2002- which iendered a 1;oadway h&Zardous. for 

--.... -trucks and larger vehicles. Id . . Slips -continued to happen over the nexttwo years and JiefiJeci suit • -_: • 

.• Ill 2004.: Rejecting.application of the ''co11tl.irning toli doctrine/ithetrl~i c;ourt''es;e11tialJy foimd __ -- . 

. •·. :Ilo c~ntinuirtgtottwasallegedasthe only activity Appellant claimed as: contimiingWas the .•. 

-: p1;ogressive ei·osiort of the larid stemming from the work Appellees performed in or aroiin~ --

- <1999;" Id at 623 . 
. · . . . .. . .· 
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. . 

On appeal, this Court discussed the origin and reasoning for the con,tinµing tort doctrh1e -
: . · .. · . .. . . -_. . . . . . . . . . . . : . . . 

-_ and easily disposed of the challenge to the lower court's rejection of the argument 

-Appellant-is claiming damages forthe-;ingle, discrete a:ctofconstructmg 
and installing th~ waterliriearid not for any con#nuing malfunction of the __ 
installation or further misconduct of Appellees; Thus, the last t011ious act or 
omission alleged by Appellant to have beeri committed by any Appellee was in: -
1999 when• the waterline installation was completed. -Without demonstration of a 
continuing duty oi· ftuiher misconduct on the patt oranyAppellees, there is no 

• --teasoh why the continuing fort doctrine shouid apply: Thus, the general rule 
. go:v~rns. and II [t]he statute of limitations . • ... begins to nm when the right to bdilg . . 
an action .. ~ accrnes; II SyCPt. l, iri part, Jqnes l~; Trustees of Bethqny .. . . 
College, i77 W:Va. 168,351 S.E.2d 18~ (1986). 

. . . . . . . . . - . . . 

--__ Roberts~ 22l w.va. At 378-79, 65~ S.E.2d at 124:-25; Jnother words, ~'The distinguishing 

- aspect of a continuing tod with respectto negligence actions is continuing tortious conduct, that 

- is, a continuing violation of a duty owed theperson alleging injury, rather than continuing 
__ -_· . ·_: : . -__ · .. : . . .. _-.. . . . : . . . . . . . : : .... 

qamages emanating froin a discrete to11ious act." Roberts, syllabus point 4. 

-- - Subsequently, in Ziler i1. Contractor Servs:, 2017W'. Va. LEXIS ~43 (W:Va. Apr; _ 

-• ·-- i 0, 2017} (menioi:andum deci$ion), applied ft_obe,·is to a cltiim involving tlJ.e defondant's -

_- leaving ''timber arid vehicle parts buded in the groundwwhich the pfaintiffs contended • _

caused iand slippage 1:e.sulting in property damage and ptevented their use of an easellleni • 

• •_ to ac•cess their property: They filed suit more than two yeai·s aft~r they first learned of-·. --
. . . . . - . . . . . . . . . . . . . . .. . . . . .. . . . . . . .. . 

. ·-. thefr claim .• The lower cotnt granted the defendant's motion for summary judgment~ • 

--• r~jecting plaintiffs' contention that the continuing t011 doctrine applied . 

. . • On appeal, this Gourt affiimed. Beginning with the o~servation that '~the cohcept ... 

. ·-. of a co~tinuing t01trequires the sho~ing of repetitious,wrcmgful. concluct," Ziler; •2017 --.-. . . . . . . . . . . - . - . . . . . 

w; v~. LEXIS 243 at "'5; and distinguishedthat from '~a wrongful act with consequential-_ 

- -damages'; which is not a continuing toit Id. (citi11g Ricotti!U v. Stmi11iersville Mem: • -

-Hosp:, 188 W. Va; 674, 677,425 S.E.2cl 62.9, 632 (1992)). Tun1ing fo Robel'ts,the Ziiei: 
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. . 

•· Court stated that even ''[w]here a tort involves a coiltiiming or repeated injury; the cause . 

. •·•~faction ac6nies atand the ~tatute of limitations begins to run from the date of the last •. 

. • • • fujmy oi' wheilthe tortious o;ert ~ctsot omissions cease •. '; Zilei at * 6 (citing, Rob.erts v: . · 

W;Va. Am. Water, 22i W;Va: 313, 655S.E.2d 1 i9(2O07}syl. pt. 2}(emphasis added).· . 

. . With those observatiorisin place; the{~ourttui.ned: fo tlie case before it arid found fast 

: ..• • .. iliat the plai~tiffs' claim wasthe .defendant's ''aliegecl single, wrongful actof buiying 

. •· • .. yehicles and timbe1: in the ground''.Jd. Thus;.it heid that. th6 recoi·d .·on• app~al. clea1:1y•·.: 

suppo1is the circuit coud's conclusion that petitioners' claims ''amourit t() consequential• . 

. . ·.• damages: a1isi~g.frotn· an alleged •single, discrete act ·of ~egligence. and do.not.cons~tute a : . . . 

. • .. co~tinuing t01i and the applicable statuie of limitatioii~ is nqt tolled/'Jd .. · . 

• . ...• InZU~r ~· pl~intjf'fs attempt~d to salv~ge their untimely claiin by arguing the.·. . 

..• ·• defendant hada continuirtg duty to repair the damage iothe realproperty such that i~s . 

.. :failure to• do .so •"violated a .continuing .duty tb petitione1;s.and.crea1ed·a· 'new tmi ·daily.' . 

. . . . · · .· • ···· in Jejecting that claim, this Court stated that "[w]e hav.i previm1sly d~teiminedthat where · . 

• • the cause of theinjurieswas a 'discrete and completed act of negligentcommission; 11ot [ .. 

. . ·• .•. • •. ]a contiuh1gneglige11t actof omission~ .• : . 'the·statute oflimitations begins t.o run and • .: · 

. · .· is not tolled because there inay alsq be latent dam.ages ~rising from tlie same tr~uniatic ·. . 

.. event' Ii a:t *7 {dtingG;dham 11, B~i,ei·age, P. c., 2li w;va:. 466; 476-77, 566 S:E.2d . 

. • .•. 60.3, 6i3-14 :(:W02)). C~ncluding that';the cause ·of their ~nju1y was a discreteand .. ·: 

. : .. ·. • • •· . com~leteci act. of negligence conumtted by responde11t,'' the alleged failure to Temedy 01· 

... : •·. . re1n~v·e the vehicles and timbei·from petitioners' prop¢1tydoes not constitute a .• 

. . continuing breach of duty;. Since they did ·not file suit within two years of learning of the · 

.. •. completed"act," thekc1aims were time~bafred. Id. at*8; · ... 
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. . . . . -

In this case, the "discrete and completed act of negligent commission'; was the hl1ildfo.g 
. . . . . . . 

. . ~fthe bddge and irtstallatio:n of the culverts in 1985. Them is simply no allegation ofariy · 

... · ''overt" act after that date. Regardless of how the BOE dresses rip its negligence claims, its 

· . ~sse11ion Mr; ReHley had a "continuing dutll'emove the ~ridge arid culverts is Simply no. 
. . differeiiUhat the similar allegationsunsuccessfully leveled against the defendants iii Rob~rts and : . 

·:zner: 12 
. . . . . . . . . . 

in Milai11V. Kelly~ 282 So; 3d 682 (Iv1iss;App'. 2019); plai.ntiff s ho111,e suffered fron1 

·.· .. interrnitterit flooding over a period of years, staiting fo 2009. He initially filed suit against his 

.. municipality alleging claims sounding in "negligence, trespass; and nuisance.": Milam, 282 . 

. ·• Scud at 686'. Sometimelater; hea1Tiended his complaint to add siinilar claims against his 

. . neighbors, "asserting that they 1nte1iuptedandaltereddownstream sto1m-water flow by 1;eplacing .. 

. ··. : . ·.·• a chain link fence with a wooden fence, by changing the landscaping in their backyard;. and ~y ·.· .· . 

. filling ii1an open d1:ainage ditch." Id. On appeal from a trial court decisi~n grailti~g the · 

. . . .· .· •. neigh hors•· statute of lhnitatidns motion, .he· asserted •that .hi~• ''claims. of injunction,: negligence; 

· .. nuisance, arid trespass were continuing torts that tolled the. statiiie of limitations'' and that ''new 
.. .· .. . . . . . . . . . .. . . . . - . . ... 

. claiins for injtirictiori, negligence, nuisance, and trespass acciued each time .[his] house flood~d. .· 
......... · .· . . .. . . . . . . - ... ·. . . . . . .. . .. :- . ·. . . . ..... - : . 

. . · Mila,11, ~t 685 .. The appellate comt tej ected that those assertions; finding that l;~garciiess of how .·. . 
. . . . . . . . . . . . .·. . . . . . . . ... 

. • he framed the Claims, plaintiff's damages ,;all stem. fi:oin the flooding of his home, and [he] 

i .. •·•··•·.• ••· .. >< < . ···•·· .•. < ·•·• 
. . . 12 As Judge Copenhaver recently iioted, "[t]he 'COiltinuinglort' doctrine pertains lo ·· 
~ events; which for allpract1cal purposes are identical, .occ~r tepeatedly, ~t shQ1t interval~~ 111 a · 

. · .. consistent; connected; rhythmic mai:mer. ;,, lvJoss V. Erie I11s. Ptop. & Ccts. Co.; 2020 lts. Pist .... 
. LEXIS 42521, af*16 {S.D. W. Va. Mar. 12, 202O-)(quoting, DeRocchis v. Matlack, Inc:; 194 w.· · 

• · ·. Va.Al 7, 423 IiA, 460 S.E.2d 663., 669 ri.; 4 (1995)) .. Ii1 the latter case, the plaintiffhad '1sp~radic .. 
· . . . and ilon.:.consistent" exposure to isocyanate furries, which this· Court held constituted separate 

causes of action against his etnployer. ]d. . . .. . . . . .. . . . . . 
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: . . .. :. ·• .. . . •... ·. ·. . . . . : · .. ·.. . . . . . .· .· .. · . ... . ._··.· . 

I • • • •. ' • • ' • 

.. ··: ~llegesthat the flooding is caused by the placement of [neighbor's] wooden fence, which altered 
I. . . . . . . . . . . . . . . . . . . . . . . . . . . 

. the flow of the storm water. We find that like Hiimphries13
, the flooding of Milam's h.ome 

. . . . . . . . . . . . . . . 

. : constitutes a contin11al ill effect, not a continual unlawful act. Therefore, the continuing torts : 
. . . . . . ·:. . . . . . . .. . . . . . . . . .·. . ·:. . . . . .. · ...... ·_ .. . 

· ~octrinecloesnotapply;;~ Milam,282 So. 3dat692. Seealso,:Miiffolettov. Towei·s,244Ivld: 

· App. 510; 528,223 A.3d 1169; 1179 (2020) ("Mmyland appellate comts have consistently held 

. . . . Jhat the continuing haim doctdmaests oil a new affirmat_iye act:"); Sttinger ,,, Town of . . 

. . Jonesboro, 202ou.s. Dist1$XIS 28648 14 (W.b. La: Feb:3, 2020); Te,;[ecki V; Stewa,;t, 27$ · 

·. • Mich; App. 644, 657~58, 754 N,W.2d 899,909 (2008). 

Plaintiff ai;gued Gra~am V. Beverage supported it "continuing tort'' claiin. Graham is 

. distingui!>hable. In(kaham; the plaintiffs b1·ought a negligence actio~ against a developei· . 

. • .. arguing itsnegligeritconstructfonof a housing development's storm~~atet management system .. 

. . : alteredthe flow of slltface water to thefr property, causing damages. They argued the negligence ... 

: . qlaim was a continuing tmt such that damages W~re recoverable even thqugh they filed s~it moie • ·: 
•• • I • • • • •• • • ·•. • • • • • • •• •• 

. : :· than two years after the first floo4ing . 

. . . · . The Graham COU11 began its analysis by looking first to ~ prior pe,; curiam ~ecision in 
·: : ... · .. Ha,idley V. Toim of Shinnston, 169 W.Va. 617; 289 S.E.2d 201 (1982} whete thetown had 

. . . .. - .. . . . . . . . 

installeda water trahs~ission iine on the plaintiffs property:. Wllen the plaintiffs noticed that . 

. · .•.. · the waterline was leaking; they notified the town, • lfa effotis toTepair theleakwere .inad~quate . . 

. and the: leaking continued, as did the damage to the plaintiffs property. In Handiey, this. Comt · 

. . : concluded that ''where a t01tinvolves a continuing or i·epeated injury~ the cause of action acciues .... 
. . . . . . . . -- ... · . . .... · - . . . .. . . . . .. . 

i3 · · . Hu,i1ph,~ies v. PeatlwoodApartments Partnership, 70Bo'. 3d 1133 (Miss.App;•· 
. 201 i ). · The cou1ti11 Milam rejected plaintiffs argument it was distinguishable because 
. Humphrfe$ involved the cuttiiig of trees and not the "divei"sion c:ii- obstruction of aii existing 

. · ... drninage ditch and pathway oi·\aisiug the eievati~u of one; s property_,; .Milam :at 692. 
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. . ., . . . . . . 

· at, and liinitations begin to mn from the d~te of the last injmy, or when the tortious ove1t acts: 
. . . . . . . . . . . . . . 

C~!lse." Id: at 619,289 S.E.2d at 202, .Thismling is consonant with the mlings discussed above· 

.. where l'epetitimis, wrongful condud otcun'ed which; as the district court stated in Jvloss, . 

. · involved events, ''which for all practical purposes are identical, occur repeatedly, at s~ort .. 

. • ... intervals, in. a consistent; connected, rhythmic manner.'; · 

Turning tothe cl~imsbefore it in Graham, this Couitstated that the thmst of the · 

. plai~tiffs' complaint was. "that the construction of the ipjilti:ation system a~ well as the •. 

· • . continuing wrongful conduct of the Parkers in negHgently failing to t~ke action with regatd t~ .. 
. .. . ... ·_ . ·. . . . . . ·_ . . _-- .. :, . : ....... ·.: .. . .·. . : . . . .. . : 

. conecting the alleged inadequacies of that system is causing continuing injmies to their 1:eal and .. 

personal property .. As such~ we find that the present case presents a much mor~ comparable . · 

: s1tuation tothatfoundin [Hcindley].'~ Graham, 21.1 W.Va~ at477; 566.S;E.2dat 614. HandleA. 
.. . . . . . . . . . . . . . . . . . . 

. . . of course, involved a constantly leaking wat~r line and it appears the allegations in Graham . . 

. in;olved a stmm wat~r management sYstem which had the effect of dive1tirig surface water, ... 

•··. presumably constantly; Ii1 thisCase,theallegedlywrongful conduct was compietedinJ985 .•• 

. · .. Almost thi1ty years passed from the conduct to the trial. The four flood events for which ... 

. . ..•. damages sought spanned sixYeats and the last one was eightyears before trial. .. Undeuhe . 

• .. drcumst~nces,. this .. case much more resembles Roberts and Zile1: (and the sporadic nature of tb,e 

.•..•. daims 1nakesitrt1ore like the spoi'adic exposures atissue 111DeRocchis) than what appears to .• 
. . . 

. ·· h~ve• been at issue in Grahan1. 

If the BOE ;s read1ng of G,~aluin1 is conect ~ that th~ asse11ion of a duty to correct .. 

. . :com;leted cohstiucifon constitut~s ''continuing wrongful conduct" then the~·e i~ no real way to .. 
. . . . . . . . . . . . 

· .. teconcile Graham (decided in 2002) with the later decisions in Roberts (2007) and Ziler •· 
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. . 
. . . . . . 

· -- (2017). 14 In both cases, th<:~ daims ai:ose froiri actions odginally taken by defendants and known 

. -by the plaintiJf prim· to the expitation of the statute ofHmitati011S; -In both cases; the defendant . 
. - . . . . . . . . . . . . . 

-• -•. • · _-. did not correct or repafr the conditions they had allegedly caused resulting in continuing damage --_ - -

.· ...•.. t?the plaintiff. In Ziler; there was specific allegations ofa continuing duty On the pali of the 
. . . 

. . . defendant,. allegations. insufficient to allow theit claims to. survive; . 

• Here the BOE did not claim that the pi·opetty constantly flo()ded or that water constantly_ 

- • impounded on its prope1ty .• it does not claim any additional affi1mative or overt acts by Mr. ----
. . . . . . . - . . . . . . . . 

- • -• ReiHey during his lifetime beyond the constrnction of the bridge and installation -of the _culve1ts 

ill 1985. As a result, for purposes ofdetennining the appropriate statute of limitaticms for -

.. plaintiffs monetary damages claims, the Comt should hold~hat- the statute of limitationsbegins. • . . 

- - to ttiri on the date of each flood event. -The lower cou1t'srefusal to dismiss the moneta1y damage -
. . . . . . . . . . . . . . . . . . . . . . . . 

-- • daims for those two• floods and therefore its allowance· of the jury to _considei·•thetri was em>1;. As 

_-- such, thejudgment should be teduced to 1:emove the nionetaiy damages for the 2004 and 20()8 • -
: . - . . . . . . .· . . . . .. . .·.. .. . . . . .· - . . .. . 

•- floods, akmg Withthe prejudgment interest on th:ose damages .• Alternatively, if the Court adopts ••• -_. 

- -_-theBOE's position thatits monet~ry damages causes of action do notaccrue b~cause the Duck• 
. . . . . . . . . . . . . . . . . ~ . 

• . Lane Briclge and. culverts stm exist, thert the prejudgme!lt interest avvard cannot stand.. . • . . 
. . . . . . . . . . . . . .. 

!Jl ..• ~~~!~i=~=m~t?t~~~t A .. 
-MATTER OFLAW ORFORANEWTRIAL BECAUSE THE-__ 
EVIDENCE WAS IN.SUFFICIE.NT FO)l THE JURY TO F'IND .. T~TTHE ~ONSTRUCTION OFTHEDlJCKLANE BRIDGE -

~g~~::z.~Jt!i~NT~~~~~AifyR~!MAGES • 
_CL.AIMED~ 

.• Standard. of Review: As noted above, this"Court has .stated that the standard. ofreview for 

. . 
. . . . . . . . 

--,-,------,-----~--~--~- . 

. . 14 • . As Ztler was a Me111oranduin Decision issued undel' R.ule2 l; the Court must have. 
found that one of the 3 _conditions listed ill Rule 21 (c) existed: - - -- - -- -- -
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the grant6r denial ofa summary judgment motion is de novo. Kosnoskf v. Rogers; 2014 W. Va ... 

. . LEXIS 151, at *5 (Feb; 18, 2014)(memornndum decision). The''standard ofreviewforan 
. . . . . . . . . .. . .. . . ·. . . .. . . ... 

. ordei.: granting cirderiying a renewed !,notion for .aji.lclgment as a n'lattei; oflaw after trial pw:suant 
. . . . . . . . . .. . . . . . . . ·. . . . . . . . . . . 

• . . · to Rule 50(b) of the West Vii·ginia Ruies of Civil Ptocedure [1998] is de novo/; Tr,~Stcite .. 

· Petrolei1m Cmp: 1,. Coyne; 240 W. Va. 542, 546, 814 S.E.2d 205,209 (2018) syllabus point 1 .. 

• • (citing Fredekingv. Tyle,;; 224 W. Va. 1,680 S.E.2dl6 (2009) syllabus pointl) .. Petitioner • 

. . recogni~es, of course, that ''Whenthis Courtreviews a trial. court's order granting or denying a. 

. . . renewed ~otion for judgment as a matter of law after trialundei: Rule SO(b) of the West. Virgihia 
. . . . 

. . .. Rules ofCivUProcedure [1998],iUs IlOt the task ofthis Court to review the facts to dete1inilie .. 

. . . ·• · •. how itwould ha~e ruled on the evidence pi·esented. Ihstead~ its. task is to determine whether the 

·. evidence.was.such that a.reasonable tder of fact might have reached the decision.below.• Thus, 

• ·•· when considering a ruling on a 1;enewed motion forjiidgment as a mattet 9flawaftertri~l; the . 

. . evidence rimst be viewed in the light most favorable to the rionmovirig paity. ~• Coyne; syllabus 
. . . . .. . . . . . .. . \. .. . . . . 

· · .. point2. · .. 
. . . - . . . . . . . . . . . . . . . . . . . . . . . . . : 

. · .. Defendant's motion fm sutiunary judgment· specifically ·challenged the evidentiai-y basis for. . • . . 

. .a finding• of proximate. cause with·resped to the specific. monetary·· damages claimed. from each of . 

. . · .thefourflood~vents. (App. 256~260). That motion was·agaiil renewed prior•to the startoftrial 

•. as •a result of the trial court's order on amotion in fonine stating that Plaintiffs expeff could •· 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . 

... testify consistent with his iepOlt a~d his depositfon testimony. (App; 1009) .. That motion:wa~ 

.• · .. · µerued a~ welL (App.1007, 10 l 9. At the dose of Plaintiffs case, Defendant again raisedthe : • . 

. . causation argument ii9ting that thei·e was simply no causation evidence (hat bridge, the · 

•··•··embankment, or the culvei1s caused the damages - that is; that the flooding was sufficiently · .. • 

. · •.• wmse than it would have otherwise been to cause the damages because of the bi-idge. (App; 
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. . . 

1563-1567; i571~1574). After furtherargumerit; the lower court stated: · 
.. i ..... ·_ .· .. ·: . . . • . . . . . ·.· . it.,:·. . . . ... _ .... 

. . . . . . . . . . . . . . . ~ ( . . . . . . . . . . . . . . ·: . . 

· Cfrcumstap.tial evidence is as lawful as direct evideh~e, and l think .. 
that's; at best, ~hat the board has and. -.- in the way ofsupporting its case, and . 
that is lawful evidence that inay support a yerdict as to the cause of actio:p. . . 
asserted. . 

. .. 
.. .. 

· .. With that, ii gets to the jmy. 
. . . . . 

. . (App; l574}. Significantly; the lower cotnt added, ''And nowwhatl didn't hear from this 
. . . . . . . . . . .. . . . . . :· .. . ' _: . . _:. . 

.. fellow; the expert; l didri't hear that a single teaspoon of watet got on -~ impounded mi J ohii · 

.MarshalP s property; I heard about flood levels, and he didri~Hell 111e whei'e the hell tliat • · 
. . . . . . . . . . . . . . . . . . . . . . 

·· water went, and to hear an expert read a i•eport is boring. But anyway, the exped dicln't tell 

... ine Wh~ther this water is eight foot, three foot 01'. .17 or whatever it was, Mr; Miller: I didn't 

.. heai: where a tablespoon of tliat went onto the John Marshall property to impoun& And • •· 

. maybe you did, and lTiaybe mejtuy did; but I don;t take things fof grant~d, and ldidrt't hear •. 
. . . . . . . . -

. • it.'' (App. 1~74-1575);. 
. . . .. . 

. Tmning to the evidence intrC>dticed :at tdal~ neither Plaintiffs .expert witness, Mr. Keams . · .. ·• . 

. ·. rior Defendant; s expert witn~ss Mr. Spurloc;k offered opinfon testimony that the Bridge, . 

. • embankment, or culve1tprox1mately 6aused the damages sought by Piainti~ at trial)5 Likewise, .•. 

. . no11e of plaintiff ~fay Witnesses were peimitting to offer opii1iontestimcmy. As describ~d by the . 
. . . ·.. . .. . .· .· . . .. . . . .. . . . . .. . . : . - .. . . . . . . .. . .. 

.. .. BOE's 11ttomey, th~se laywithesses "Youi: Honor, the Jay witnesses willt~stify abo~t their 
. . . . . . . . . . . . : . . . . . . . . . . . . . . . . . . . . . 

. . . observations,facnial observati9nsi ofthe four rain events and howth6 Water canie d~wnthe 

.· floodway. and how it impacted the embankment and the naiTow opeI1ing • mider the lJridge and 

.. -~aciced up on the board's property, aiidthat's obse~-vati.cm: fhat's not scientific, technicaL Artdso . 

. ·.: .. . . . ·.: . . .. . . .. . . . . . .. . ·. . . - -

· ·. 15 . · • The issue at trialwas nbt whether the Bridge, embankment, arid culverts could . 
i'esult in flooding of the JMHS property in some generic scenario but rather whether Mrs; Reilley •. 
. :__ eithei as Administratrix ot individually ~ was liable for the actual· dain!lges. claimed by the 

· .. Plaintiff beca11se the Briqge, embankment; i:lnd c11lve1ts proximately cause.cl those damages. 
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.. ·.·they will~- they absolutely will demonstrate causation through their own pers~nal observati611s . . 
. . . . . . . . . . . . . . . . . . . 

. . . • ·-- and testimony/' (App> 1012); The five fact witnesses were Robert Montgomery; Sabrina . 

. • •- · · . • • Moritgo111ecy, Charles Duckw01th; Rogei' Sirrnnohs a11d David Mccombs. . 
. . . _·_ . ·:. '. . . . : : . . . 

September 17, 2004 Flood•-_. 

Robert Montgome1y testified thar8 to 10 inches of rain fell the day onhe 2004 . 

•. flood. (App.J282). He further testified the field had not previously flooded since Mr. · .. 

. ·• . Reilleyi11stalled the bi·idg6 in 1985: (App'. l282). l\.fr. Moritgortie1y did notobserve the 

.•. cn~ekduting the 2004 stcmn .. (App, 1285) .• Sab1;ina Montgomery similarly testified she did . 

. · · · .. noto9serve the creek backi~g up during the 2004 floo& (App.1395) . 

. • - Mr; Duckwoith testified that his observatfons of that_ flood we1;e lirilited fo what he bri~fly · 

. . . • • obs~rved from the third floor of the fohn Marshall High Schoolbuilding. (App. l 432-1433). · .. 

. . .•. -• l\tfr. Duckw01th also testified that during the September 17, 2004 fJ.CJOd, the ~ritire . . . 

.. Marshall •~ounty• Board. of Education pi'operty. behind•J ohn Marshall.High. School extending. all • 

. · __ t~e way to the no~em lhriits ofsaid prope1ty was nooded, and {he floQding was Iiotlimited to· . . . > 

. jusUhejohnMarshallHigh Schoolbaseb~llfield.· (App. l431;,1432).· ... 

Roger Simmons testified he was not in the area dming that flood. and therefore .could. offer. 

· .•• --. \ 110 observaticms regarding that flood event. (App.1454) .• He observed the effects of the flood the •. ·. 
. . .. . . .. . 

· · · -•nextday; · (App. 1459) ... · 

. · ...• _·. Davicl McCombs. testified stated that his ~nly observation of that flood was ;henhe ... 

.• . • .- • briefly clrov~ past the front Of Jolnl MarshrillHigll Scliboton ~estVitginia State Route 2. At . 
.. . . . . . . .. . . . . .. . . . . . ... ·. . . . .... ·. . ..... . 

. . •. . that point; the flood watei's had already covered the °JQhn Iv1arshall High School baseball field; · . . . . . . . . . . . . . . . . . . . . . . . . 

· (App; 1464-1465); 

28 

·1 



February l, i008 Flood 

Mr. Montgomei"y testified that he did observe water come down the drainage way, 

impact oi· encounter the bridge, swfri atourid; and back up into the ballfieldduring the 2008 

Jlood:. (App. 1294) .. He offered no testimony~ as he could:riot ~that the damages claimed 
. . 

.. by the BOE \\'ere caused by the bridge; ·. ·. ·• 
. . . . . . . . . .._· . . . . . . . .. . . . -

. Mrs. Montgomery testified during tlie tdalthat she did not recalhnake any observations 

.• · ·. with rega1:dtothe Feb1ua1Y 1,2008 flood .• (~pp.1407~ 1408, 1413). • .. 
Mr. Duckw011h testified he could see wate1; co111ing up. on theJMijS baseball Jield during 

. · .. the 2008 flood. (App. 1433 ). He did not testify that he saw it hitting the lJrjdge of coming back.· 

.... · .... ~p the creek .. 1-Iejust saw the fieldsti11ing to flood .• {App.1433.;1434} .· ·. · .. ·. 
. . . . . - . . . . . . . . . . . . . . . . 

. Mr~· Simmo~s testified duriug·trial that hethollght he might have·ovserved the February ... 
. . . . . 

J, 2008 flood, bµ~ he could notbe sure. (App, 1456). . ... 

Finally~ Mr. Mc.Combs testified at the trial that he did not make any ol>servations at all 
. . . . . . . . . . . .. . . . . .. . .. . 

•..• withregatchothe.Feb1uary l, 2008. f109d. (APP: .1466):. · .. 
. . .. . .· .. 

,Tune 17. 2009 Flood 

Mr:Montgoni~iy te~tifiedtharhe•did observe water come downthe.drainageway~· . 

. . · .·. impact oi· encountei· the bridge, swirl around, and backup into theballfield ~uring the200? 
. . . . ...... . 

. · · ·• ~ood: . (App; 1294). : · · 

. . . . .·. Mrs. Montgomery testified that sh~ did ri~t recaltm~dri~. any observations with •regard to •• · 
.. _-_. . . _·. . . . :- : . . . . . . . . . :·. . . _- .. :: . ·: .. 

. . . . · · ... · theJune 17, 2009 flood \Vhen itwas occun:irig: · .. (App.14i O; · 1413) .. ··. 

· ·. Mr. :buckwoiih testified• that he did not foa.ke any observations with regard to the Jurie · · · . . 
. . . . ., . . . . . . . . . . . . . . . . . . . . 

·.- ...... ·. . . .. . : . . .. 

· 1.7,2009 flood; (App: 1435} 
. . . . . . . . . 

. : .. Mr. Simmons testified during trial that he thought.he might have observed theF~bnia1y 
.. . . . : . . . . .. : . . . . .... 
. . . 

.. · .. i, 2008 flood, but iie cm1ld not be sme. {App. 1456) .. 
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·:.. . . · .. ': . . . . . . . .. · _· . ' . ., . . •_· . .. . . ... ·. · ... 

•··</> ... ··•· ..... ···· .... ·· .. •>.·•·· ·•····.•· .. >······•··•· 
. . . . 

F1~ally, Mr; Mccombs testified that he did notiriake any .observations with regard to the· 
. . . . . 

. . . • ·:June i 1; 2009 flood: _{App. 1466) 
.. :· . . ..... :· . . . . . . . . . . . 

. ·Jiin~S; iOlO Fiood· 

. : . _· . Mr. Montgome1y testifiecUhat he did observe watef come down the drainage w~y; 

.. impaGf or encoUl1terthebridge, swirl a1;otil1d, and back ui, int~ theballfield dudng the2oos •. ' .. 

:_ •-·flood~ (App.1294) .. He did not testify that he;asthernin the middle ofthenight.-·· ··· 

•. Mrs~: Montgomery testified that she did not .make. any observations .withregar~ t() :~he 
' . 

.. . . . . . 

June 5;2010 flood: (App.1413) •_ ·. 

_·_ · __ ·- l\1r.Duckw~rth testified during the ti·iarthat he ciidnotmake any observations with . 

. : •· 1;egard to th~Junes; 2010 flood; in fad, he testified thattheJune 5, 201Oflood happened . 

. .· ... : •. • overnightandwhen eveiybodywoke up, the field was akeady flooded ... : (App. 143 ;). He went ·_ · ... 
. . . . . . . . . . . . . . 

. : .• : • : •· •· on to agi-~e that unless someone \Vas th~1;ein the middle O~the ttlghf of June 5' 2010, ''nnone • · .. 

_· · · would ~ave been: abldo observe the water coming down tlie cre~k, hitting the bridge, backing -- · 

... Up; and floodi~g onto the field;'' (App;1439} .. ·. -•: •: . 

. Mr, Simmons testified there was a nighttime flood (A.pp.14(;3 ), but that he thoughtit was .. 

. . . : . • in 200teven though evei-y othe1; Witness testifi~(;l tliatfiood occurred during tlle day (as it did); : . 

. •. ·_. He rmnethdess testified ~e may have obs~rved theJurie 5, 201nt1Md~. (J\pp.145~) •. ' .· 

: Mr. McCombs :testified_ chuing the trial thathe did not malce any observatio11~ with regard· •. • __ · ·. 

to theJµne 5,201Oflood. (App. 1466) · 

... Based on this "obseiirationar' testhriony ;__ whlch to the extent the BOE ~rgues i$ prnof of: .. 

. . : .pm~ate cau~e of the damages sustained as a i.:estilt of th~ fo~r floods ~Ois directly at odds the _· .· . . 
. . . . . . . . . . . . . . . . . . . . . 

_· BOE'B position oil the application of the discovery itde it argued in opposition to t~e motion to 
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. . . . . 

dismiss: ]3eyorid that, and as importantly for this part ofthe. app~al, is insufficienHO create a. . . 

..•. · .. genuine issue ofmatedal factort prbximat~ causation for the damages. 
. . . . . . . . . . . . .· . . . 

West \Tirgiriia foUows the rule that ~'A plaintiffs burden of proof is to showthat a .. 

. • Petitioner's breach of a pro.ticuiar duty ~f cam was a p;oxiinate cause of the plaintiffs injm1', not 

.. ·•· the soieproxhiiate:cause.''Siephei1s 1;. Rakes; 235 w; Va. 555,565,775. S.E.2d 107,117 (2015) . 

. . . Even under that fonimlation, however, the ;laintiff must prove. that without the defoncfa~t' s 
. . . . . . .. .· . .. - . : . . ... : . . ·.. . . . : . . 

· ·. negligence, the injury would not have resulted.· Inde6d; thejuty was so ch.arged: · 
. . . . . . . . . 

. . An act or failure to act i~ the 'prox1mate. cause' of ani~jury if it was one of . · • 
. the efficient causes thereof, without which the injury would rtothave resulted, lt is 
a cause that contrilmtes directly to the . irijmy and resulting damages, : and is . 

· · distinguished from a mefe incidental circutristance; riot ill the dfrect line of 
•c~usation: Ifycmfind that the tiegligence of the defendant was .the proximate cause . 
. of Plaintiffs•aneged injurfos~ you may awardthePlaintit'f.damages. The Plaintiff 
may recover cmly fo1· those demerits of damages that theyhave piuven to be pres~rit ... 

. by • a preponderance of the evidence to have pi·oximaiely resulted from the 
negligence of the Defendant. . . . . 

. . (App. 1760) .. In this case; that simply means that Plaintiff was required to t:iove th~thad. the . 
. ReiUey bridge and embankment not been present during any Of the folll' flood events at is~ue~ then• 

. . • Plaintiff wcmldnot have sustaiii~d the drunages thatwere cmised by those foui" floods. The ...• 
. . . . .. . . . . . .. . . . . . . . .. . . . . . .. . ·.·.· . . 

. . J;)efondants would submit thatit \Vas impossible, u11der any cfrcrimstances, for tlie jmy to have . 
. . . . . . . . .·. . . . .. . . . . . . . . . . . . .. 

. reasonably ccmcluded that the Reilley bridge oi· embarikriien~ we1:e the prn~ima.te.cause of any·of .. ·.· 

· .. the four floodeverits at issue because the Plaititiff offered absolutely no evidence at trial to supp01t ·. 

that conclusroh .. 
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. . 

IV .•.. THE LOWERCOIJRT'S AWARD OF iNJUN~l'IVERELffi.F FAILED TO . 
_ . _ . C()MPLY WITH RULE 65 JJECAUSE IT_ F'AILED TO CONTAIN_ -• __ 

-- APPROPRIATE FINDINGS OF FACT OR CONCLUSIONS OF LAW-
- AND WAS OTHERWISE UNSUPPORTED BY THE EVIDENCE OF. . . 

. . . . . . IRREPARABLE HARM OR ANYOTHERBASJS FOR.THEA.WARD OF 
-iNJUNCTIVE RELIEF. 

. . . .... : ._· .... - . .·_ .. ·_· - ··_- -... · .. ··_ .. . : __ . ·.:·. ·_ . . . . . . . 

---- Standard of i-eview: . ~'Unless an absolute righHo injunctive I'elief is confe11·ed by statute; . · 
. . . . . ... · ... :- . . . . .. . . . : . . .. ·_ . : .·. . .· . .. . . . 

--• the pnwer to :grant or refuse qr to modify; continue, or disso.lve a temporary or a :peimanent 

. _-. ipjrinction~ whether preventive or mandatory in tharacter; ordinadlyrest~ in the sound discl'etion •. 
. . . . . . . . . . . . . . . . . . . . . . . 

-_ . . . -_- ~f the ti.fat C()urt, according to the facts and the Circumstances of the patticuiai case; and hs 

- ----__ action in the exetcise ()fits discretion \yill not be disfu1;bed on appeaiin the absenc~ of a cleat • 

- - •• ihowing of _ariabuse ofsuch discretion.'' GC01p. V. MackJo, Inc., l,95 w. Va; 752,754,466 --
' . . . . . . - . . . . 

.. --. KE2d 820, 822 (1995) syllabus point L Whe~er a ti1al court's order complies with•the . 

--_- requirementsof the applicabie rules, howe"ei\ is a questicm of law reviewed de 1iov6. M~reovei', -

- --- ''The denial 01· granting of an injunction by ~. trial court is discretiotiary and wiU notJ:,e disturbed - • -

----- ~pcm art appeal unless there is an absolute right for an injunction or so111e abuses shown in - -

. . • connection with the denial or granting thereof." Boa_rd of Dental Ex¢mi11ers -v.Btorch, 146 W; 

. _- Va. 662; l 22 S.E.2d 295. (196 i) syllabus poi11t 6; At the federal levei, a district court's. abuses its . . -_ . I 

. -·. -•. discreticm inawarding injunctive reli~f by failing to apply the appi'opriate ci'iteria for such. See, 

--- ·• e.g., LandtnarkLm1d C:o. v: -Office of Thrift Supen,isfon, 990 F .2d 807, 811 {5th Cfr; 199~) - -
..... :• .·..... . ... : ....... . 

. . . . . 

.... (pi-elirriinary injurictidrif 

-• _-_ -It is impo1iarit to note, as well, thatthe burden of proof lies with the party seeking .the • __ --
....... : ... _· -: .. ··.·.: .... -__ .. · .. : _· .... ·-·. . ... · · __ -_ ... ·.: . _- . · __ ·_·.... .. . .... ·_ · ..... 

-irijunct1on; Camden.,.Clark Men? 'l Hosp. Co,p. V. Turner, 212 w .. Va; 752, 575 S.E.2d 362, 200i -_- _ 

w.Va:LEXI$ 240 (2002). In the federal Syste1n, ari awardofinjunctive reli~frequires "The . 
. : . . . . -_.. .. . . . . . .. : . . . . . . . . .. . . . . . . . .. . . . . .... 

party seeking the iJ1JU11ction bears thebUl'deri of pro vi cling a sufficient factual basis by offedng 
. . . . . . . . . . . . . - . . . . . . . . . . : . . . . 

.• some pi·oofbeyond the unverified allegations in the pleadings."· Imagine lvfedispa, LLcv .. 
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. . 

·. ·. • Transformat;ons, Jnc.; 999 F. SuPP. 2d862, 868°69 (S.D.W: \Ta. 2()i4). 

Plaintiff sought injunctive relief pui-suant to Rule 65 of the West Virginia Rules of Civil 
. . . . 

. ·• · ••·• ~mcedure. Rtile 65(d}p1·ovides: • 

. . . •. • · Eve1y order•granting an injunctionand eve1y restrnining order shall set 
forth the reasons for its issuance;. shall be specific in terms; shaU•describe in .. · 
i·easonable detail, arid riot by reference to tlle complaint or othe1: document, the act• 
or acts sought to be i·estrained; and is binding only upon the patties to the action; . 
their officeis; agents, st:i-vants, employees, aU:d attorneys, arid upon those persons ·. · 
in active conceif01: parlicipatioii with them who receive actual notice of the order · 
by pe1;sonalsetvice or otherwise'. •. •. .. . . . . . . . . . 

•· • West Virginia Ride of Ciliil~rocedu,:e 65(d) .. This provision is substantially siinilarto Federal 

. .· Rule of Ci vii Procedure 65( d} and indeed, 1s patterned on lt And the reqititerilents of that nile ... 

. . ''arnmandatmy andnmst be observed in every instance:'' Albeiti383 F2d 268 at 272 (4th• · 

... • • Cir.1967); CPC Intl, Inc. v; Skippy1nc:, 214 F.3d456, 459(4th Cfr. 2000)~ .. 

• ..•.. In addition, Courts have generally held that a heating awarding a permanent or .. · .. · 

. • .. ma~dato1y injunction constitutes a trial fothe court Ori thatclaµn, in West Virginia, Rule 52 . 

. . · · (also based on its equivalent federal counterpa1t) apply to such trials. That rule ~tat~s: . 

. . .. In all actions tried ilpon the facts without a jmy oi: with an advisory jury, • 
. the ccmi1: shall find the facts specjally and state separately Its conclusions oflaw 

. . . thereon, and judgment shalt be .. entered pursuant to Rule 5 8; ~d in granting or. . . 
• refusing pteiiIIliilary injuilctiohs the court shallsirtrilarly iiet forth the findings of .. 

. . fact and coiichls1ons of law which co11stin.ite the gmunds of its action; R.eqlie$tS .. 
for firtdirigs are not necessary for purposes of review. . . . . . 

. . · .. West Vii·ginia Rides ofCivilfrocedure 52(a); 16 Here,the lowercouit mad~ not findingsoffiict . 

. • nor did it issue conclusions of1aw, thus depriving this Couti of the opportunity to propedy • 

16 . As the Fourth Circ11it stated in.Alberti V. Cruise, 383F.2d 268, 271 (4th Cir:· .... 
. · · I 967), "On its face; Rule• 52(a) would appear to apply only to inteifocutoiy injunctions. 
· However, it has been held that th~ language ofthe•Rule "inall action:s tii6d upon the facts .. 

. · • .•. without ajmY * * *'' ertcompa:ss~s suits in which peJ.'llianent.injui:ict:iorts ate issued, Hookv. Jfook: • ·. 
&Ackennan;Inc.,213 F.2d 122,130 (3Cir.1954), See 5 Moore's FederalPractice 152.07, p .. 

• •. 2668 (2d ea.: 1966} (1966 Supp}" Seectlsp, Ashland Oil,,, Kaitfman, .181 w; Va. 728; 733~ 184 . 
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· · review whether itabtised its.discretion. See; e.g.; State 11• Rcd111an, 213W.Va, 175; 178; 578 

S:E2d 369, 372 (2.003) (intemal citatiqns omitted) (written orders "as a iille, must contain the . . . . . . . . . . . . . . 

. . . . . . . . .. . . 

. • 1;equisite findings of fact and conclusions of law to permit meaningful appellate reyiew''); Aetna . . 
j •• • • • • • •• • • • • • • • • • • • • • • • •• • • • • • • ••••• 

. . . 

· .Cas. & Sta·. Co. v; Pitrolo, 176 w. Va; 190,195,342 S.E.~d l56,J6l (1986) (trial cou1i's 

.. ''failure m this case to make any findings ofract orconclusions oflaw •. u gives this Couii 

.. • · .. nothing 11.ponwhich to base our review"} . On tl1is basis alone, the trfal court's award of' . 
. . . . ·. 

. . · · .. injunctive reifof should he reversed. 
. . . . . . . . 

. Mcireciver; there was simply no evidence before the ~ial COUlt thatpermitled the entry of . 

. . a mandatory injunction, ~e motion for injunctive relief was filed almost a· decade after the last 

. . . .. flood event Qonsidei·ed by the jucyand RlOre then 16 y~ats after the first one considered by the . 

· .. jmy. As the BOE argued in its motion: ''undereach o{the related legal theoriesrai~ed by the.· . 

. .. ·. Marshall Co; BOE.·in this case-namely,.contiriuit1g trespass, interference withriparian•rights ... . . . . . . . . . . . . . . . . . . . . . . . . . 

. . · .. and creation ofa private nuisance ~the Marshall Co. BOE is entitled to ¢ntry of an ord~r •• 

. . • · •. directing the defendants to abate the nuisance~;; (f\pp. 2206)~ • 1:he motion relied pnmarily on the ••.• 

trial evidence in support; supplemented hy an Apiil 2; 2020 ···engfoeering study'' attached to the 

. . ·· .· motion (App. 2216~2219) authored by ~laintiff s tfatl6xpe1t; Michael Kearns such setf011h a . · . . 

. ·. "conceptual plan'; which Plaintiff sought tohavethe lower cou1t order''defendants" to . 

. ·• imp lenient. That "studf' was unswom and neither Mr. Kearns nor anyone else testified at the . 

· .• injurict1~nhearing held oh September 15, 2.020 .. · • 

.• · ..• · .. In the unswom study, Ml\ Kearns st~ted that, ''In the recent court findings in Ma,•shal[ .. · .. 

. . . · C6unty BoardofEducationv. Reilley; itis our understanding that 11 was fomidthat 1:he installed · · .. 

. . . . 

. ··s.~:~d.113, 1;8 (l989)(noti~g inte11)lay.betweeri Rule.52•andan award ofinjunctivereHefeven •. · .•· . 
under the prior version of Rule 65)'. In Alberti, as irttllis caBe, "fueie wei"e no findings of fact Or·· 
statements of co~clusions of law.'' Id. . . . . . . . . . .. . . .. 



.· ~ridge structl,l~e and associated abµtrrients/embankments which were previously installed by Mr . 

. . • ReilleY for access to his pro~erty on the cast side of Little Grave Creek, increased the frequen~y 

.. andinagnitudeofflooclirig on the JohrtMarshaU HighSciiool property." (App.22i6). Of 
•I• •• '. •• •. • • • • • . •• 

. ~ourse, thejury made no such findings. It sinlply ccmcluded that the BOE hac1 1'proven itscas~'' 
' . . . . . . . . . . . . . . . 

· ... · with respect to the four flood events at issue and made no findings with regard tofutw.:e flooding .. 

. . .. Iri fact,. any "evidence'' of such flooding was specifically excluded from tlle triaL . (App:• 223~}- . 

lJndei· the drcumstaii~es, there VvaS simply no evidence offered at the irijunct1on hearing 

• ·. thatsuppbrts the mandato1y injunction awarded; Tlie BOE offered no: testimony, t.ertder~d no • ... 

. documents, or took anyother steps to demonstrate to the tiiai court that thejury d1d anytlnng · 

• •. other than what fr was speci~cally~skedto do -dete1mine whether the ~OE h~d "proven its. 

• • .. rias.e'. withTespectto flood events that occun·ed more thari ten and as many. at 16 years beforethe ••. • 

. · hearing.· 

··•This Court ~as ~ever specificaily sp6ken to the fa9tots a circuit court must consider fo • i. 

·•·awarding a.pe1manent injunction.···Other. comts h~ve .been.111or6· specific: ·.·For example,· one .COUli •.. : 

•. has stated that ''As the parties moving for ;ermarient injunctive relief, Plaintiffs m11st prtive l} •.. 

·••··• :actual suc~e~s on the merits,2) thatthey willsuffer·inep·arnbkhaimffthe Comt dedinesto•· ·· 

g1;a11t injuncti~e i-elief a1id 3) that ;•the harrri that \¥oµldresult if an injunction does not issue · • 

..• outweighs the hann that would .befaU the opposing patty ift~e injunction is issued." Horizon . ... 

. . . . . Pers. Commtmications, Inc. v: SprinrC01p.,2006 DeLCh. LEXIS 141, at *96 (DeLCh. Aug. 4, ••. 
• • ·• 2006) .. As ailothei'. comt has put it: "A permanent injunction is an equitable remedy ~hat wiU be .• 

. . . .· . . . . . . . . . . . . . . . .. . . .. 

:granted only whei·e there will be )1nmecliate a11d ifreparable injury to the com~laihing party. and.··.· • ·. 
. . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . ' ..... . 

. . · ·•·there is no adequate 1:e1nedy at law.'; Lemleyv.Stevenso,i 1040hio App3d 126; 136; 661 
.. . . . . . . . . . . .· .. . . -

.•• N;E.2d 237 (1995). Thus, "The purpose of an injunction is to prevent a futui·~ iitjmy; not to.•. ·. 



' . . . 

. fodress past wrcmgs." Id. As anothei• stated, ;The clas•sic requirements for a per111anei1t . 
. . . . . . 

· injunction am i1Teparnble hm.n1 and the lack ofari. adequate reniedy at law_,; Bonney R MTM 
. . . . . . . . . . . . 

... FaniilyLtd Pa,;tnei•ship, 201} Conn. Sliper. LEXIS 203, at *19 (Supei;. Ct Jan: 28, 2013}, 
. . . . . . . 

Under any ofthesefo1mulations· (oi'sin1ilar ones fromany nlimbeto[otherjurfadictions); the· 

· BOE failed to ineet its burden art the motiofr forinjunctive i·elief. 
. .. . . . . . . . . . .·. . . . 

First, it offered no evide11ce ill its motio11 oi' at the headrig or irreparable haimi It::_ and . 
. · . . . .. . . .· . . . . ... · . . ·.. . . . .. . . . . .. 

the lower court when it eiitei·ed the 9rdei· prepared by the BOE;s coi.msel ~. relied onthe j111y's •. 

yerdict.. As noted, however; thatverdid was limited. to the four questions posed to the jury 

. which was shnply whether the BOE had "proven its case" with respect to the four flood events; 

. · .. the last of Which was ten. Years before the injuncHonhearing .. Even assuming evidence attdaL • 

. • • .. • • .. could be•read to mean that - undel' so1ne. circumstances .~• future. ilood events Muld .. occur; there.· 

· •. was·no.evidence .introduced• of"irrnp~rable harm''.or.the.lack.ofan.adequate re111edy. at law. 

Indeed, the ei1tfre ti"ial was about providing the BOE with a remedy at Iawf or damages it alleged .• · 

........ to have sustained as a 1:esu1t of flooding which pr~dated the injunction hea{fog by more than ten . 

. · .. t_o sixteen years .. 

. . Second, the uns;orn "engineering study"is simplynot'.sufficieht ''evidence;'·thatthe •.•. ·· 
.. . . . . . .. . . . . . . . . . . . . . . : . . . .. . .. · .·. . . 

. iowet court could have consideredin dete1111µring the s~opeofh1jui1ctive relief~ See, e:g., .. 

. .. •Rockenbaughv, Barron; 2013. w. Va. LEXIS 202, at *-9n.10 (Mai·, 8, 20l3) (citii1g Ohi~ Gas· ... .. 

. ·• Co; 11; Wcilker; 59 Ohio App, 2d 216,3941'r.E.2d 348 (Ohio Ct~pp.1978)Jortheproposition ·• 
◄ . . . • . • . . • • • . . 

. . that ''uns;om allegations of operative facts contained in a motion fm 1:elief frofr1 judgment orin .... 
. . . . . . . . . . . . . ' . . . . . . . . . 

. . ·. a b1fofattached to themotion ai:e not ~ufficient evidence upon· Wluch to gra1it ~ moticm to vacate . • .. 

. . .•· judgmem"}. Mr. Kearns did rtoftestify at the hearing. As n~ted ahove, he specifically stated that . 

. his understanding was the juiy concltided the ''the installed bridge structure an~ associated 
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···•abutments/embankments . ; ,increased the frequency and magnitude of flooding on the John 
. . . . . . . 

.. · .• Marshall High School. property" even. though there was no such finding by the jurt 
. . . . . . . . . . . - . . . . 

. . . . 

.. Tiiird, the Ordei' gt'anting injunctive ~;eHef contains no findings of fact or conclusions of 

l~w; H contidns no disc~ssion of the differences betwe~n the Reilley Estate and Petitioner 
. . . . . . . . . . . . . . . . . . 

fudividually. · Although this Cmiii applies a deferential standard of 1;eview when dete1mirung . . 
. -_ . . . . . . . . . . . -- . . . . . . . . . . _· 

·. ~hethet a lower court erredi11 awarding injunctive relief; Bansbcichv. Hatbin; 229 W. \Ta. 287, 

. . . . . · 728 S.E.2d 533 {2612),that standard presupposes there wel'e such findings and conclusfons for . 
. . . : . _· .. · . . . _· . . . . . . . . . . . . . . 

. review. See~ W, Va. R. Civ.P, 65(d)("Every order gtariting an injuncition and eve~-yre~trainirig · · · 
.. . . . . . . . . . . .. . . . ..... ·_ · ......... ·_ . . . -.. . :- : . : ..... . 

ordei' shall set forth the reasons for its issuance;. shall be specific in terms; shall describe in 
.. ·. . . ·. . . . . ·. . . . . . . · .. : : . . .. . . 

·. reasonable detail, and n9t by reference to the coinplaiilt or other docuinenf, the act or acts sought• • 

.... • · .. to be restrained;:);. W. Va. R.Civ;P. 52(a) (''In all actions tried upon the factswithout ajucy or 

with an advisoryjwy, the comt shail .find the facts specially and state s~parateiy its conclusions . . 
. . .. . . .. . 

·• ofhtwthereon;'). The awardofinjunctive reiief should be reversed .. · ... 
. . .. . .. 

CONCLUSION 
. . . . . . . . . . . . . . . . -

. For the reasons stated above, the decision of the lower cou1tshould be reversed, the· . . . 
·.. • • .. Plaintiffs. claim for monetaty damages should he stdcken or reduced, the lowet court's• award of · . · 

.. injwictive Telief vacated, and the case remanded fo1; furtherproceedings: . .. · 

. MYRA KAY REILLEY, AS ADMINISTRA.TRlXOF .. • 
. THEESTATE.OF FRANCIS E. REILLEY; AND MYRA 

KAY .REILLEY; INDIVIDUALLt . . . . .. 
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· ·JeffreyA. Holilistra11d (#4893) . 
. . GROVE HOLMSTRAND & DELK ·PLLC 

< • ' • • • • • • • ' • 

. . 44 ½ Fi~eerith Street . . . 
. Wheeling, WestVitginia 26003 

· · (304)905~1961 · . 
· · jholnistrand@gi1dlawfirm.c01n 
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CERTIFiCATE OF SERVICE 
... ··• .. ·. • . .. · . . ... · .... ·.· .. ·. · .. · ... · ...... · .. ·. . . ·. .·· .... · .... . 

. . • ~enri~e oftheforegoingOpeningBriefof Petitioner, Myi~Key Reilley; as Administratrix•· . 
. . . . . . . . .. . . . . . . . . . . . . . . . . 

• •..• • .• of the Estate of Francis E. ReiUey, and Myra Kay Reilley, lri~ividually washad tipon the . 

Respondent by forwatding a true copy thereof, postage pre-:pai~, to {ts counsel, this 21st day of 

January:, as follows: 

·. · Kenrieth E. Webb, Jr; . · · .. · . 
. . BOWLES RICE,LLP ... 

.. 600 Quail'ier Street.• 
Charleston, WV 25301 ·· 

.. : . ·_ : : . . _·. . . . _: : .. : :-, :- . : . . .. :· .. 

. MYRA KAYREJLLEY, AS ADMINISTRATRIXOF .. ·. 
· THE ESTATE .op FRANcis B. REILLEY, AND MYRA·· · 

I<AY REILLEY, INDIVIDUALL y~ . . . . . 

· · • .. ieffrey A. Holin~ttand(#4893) · · 
GROVE HOLMSTRAND & DELK PLLC .. ·. __ ,. . . . . -- . . .... ' . 

. . 44 ½ Fifteenth Street . · · .. · . · .. · .. ·. 
·· Wheeling, West Virginia 26003 

(304)90$-:i96i .. . . .. 
· .. · jholmsti·and@glidlawfini1~corh · 
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