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I ARGUMENT
AL ANTERO DID NOT WAILVE ITS CHALLENGE TO THE TAX DEPARTMENT’SV
" - ERRONEQOUS RE-VALUATION BECAUSE IT FIRST APPEARED WHILE-
. FOLLOWING THIS COURT’S ' INSTRUCTION TO “FIX ASSESSMENTS”
AGAINST ANTERO ON REMAND.
The Petitioner, Antero Resources Corporation (“Antero”), objected to the Tax

Department’s re-valuation on remand because the assessment again did not comply with the

s1ngu1ar monetary average requlrement from Syllabus Pomt 12 of Steager v. Consol Energy,

- Inc.,242 W. Va. 209, 832 8. E. 2d 135 (2019) (“Steager”). The crux of this dispute is whether the -

‘fs_ingular, lnonetary average”_re_quuement applies to wells that produce both oil and natural gas.

Contrary to R_espondents’ argvuments,1 this Court’s mﬁng in Steager also encompassed wells that
. pfddu‘ce both oil and natural gas because those wells are governed by the same State Rules at issue

. in Case Nos: 18-0124, 18-0125 (the “Prior Appeals” in Steager).2 A “singular monetary average”
| is also»required’ for the valuation of wells that produce both. Thus, the “weighting methodology™
1s simply a “pro rata” expression of the industry average which this Court disallowed in Steager.
Respondents now argue, however, that the Steager “singular monetary average”

- ~re,q:uirementvdoes~ not apply to. wells that produce both oil and natural gas. This distinction of

- -l As explained below, *Antero’s briefs-in the Prior Appeals encompassed a challenge to the . -
" assessment of wells that produced both oil and natural gas. Antero agrees ithat the parties prlmarlly—
" although not excluswely—referenced the Tax Department s application of the- percentage deduction and

o caps in relation to Marcellus Shale horizontal wells-due to the matetiality of the-caps on deductions for

: - Marcellus -Shale horizontal wells during earlier phases of Antero’s-appeal: Following Steager, however,
* the “weighting methodology” now materially alters Antero’s tax liabilities in a new way that makes the -
paiticular application of'a percentage-based deduction in the “weighting methodology” a ripe dispute.

2’See Syl. pt. 12, id. (citing W. Va. Code St. R. §§ 110-1J-4.1 and -4.3).
3 The County refers to the “weighting methodology” as the “Oil and Gas Well Methodology.”

~ *As Antero explained, Respondents distinction of Steager is flawed. The State Rules cited as the
- basis for the ruling in Steager apply to “[o]il and/or natural gas producing property.” See W. Va. Code St.

- - R.§§110-1J-4:1 (emphasxs added). The use of the term “and/or” does not leave room for the Respondent § -

- argument that the oplmon does not apply:to wells that produce both oil and gas.

1.



i Si_eage"r was raised for the first time on remand when the Tax Départment applied a percentage-

' ' based “weighting methodology” in its re-valuation. Antero disagreed with this interpretation of

= Sfeager and proffered competing célculaﬁons to correct the .resulfing errors in the re-valuation. -
Therefore, Antérqn’s' obj elctionv does not raise a new claim 6r_ seek leave to file an amended
p.efitioﬁ, as in the cases cited i the County’s Response.’ Antero’s objection is based on the re-
) v%iluaﬁon’s non-compliance with the original holding in Steager. Antero’s objection thus is within
- the .scope - of - the Court’s f;‘Mandaté,” which incorporated directions from Steager to “fix
- as-s:essr_r'lents”,against Antero to c'nsuré t-hey are “consistent with this opinion” from this Court.5
NeVértheless,’ the 'Co'ur:ity argues that Antero waived the right to challenge the Tax
' 'De_par'tme_n:tj’s-re-valuation error on remand because, in its view, Antero was required to raise its
, argument 1n its original appeal_ to -thé‘County before Steager was even decided. That is logically
in@ossible, Moreovér, the rules governing the preservation and waiver of objections, along with
thp fnandgte rule, are 'nét iannsistent with this conc}usion, as discussed below.
. B ~Antero’s dbjécti‘ori to the Tax Department’s ;percenta'gé-baséd re-valuation was -
o raiséd iﬁ Antero’s initial appeal in 2018 and is a part of the appeals record. The propriety of the
e Tax Department’s percentagefbased 'deductions and caps have been the subject of Antero’s
- bbj:ec'tion since the iniﬁiél'.appeals ‘were filed in relation to Antero’s ad valorem tax liability.
. Iﬁdeed, this Court acknowledged Antero’s arguments in- that respect in Steager, noting, -
‘_‘Rcspondents_ appeéled their gaé well valuations to the respective Boards of Assessment Appeals
' .(“1:3‘oard(s)’.’)A for the appropriate’ county, ‘claiming that their actual expenses were in.excess of the

" stated percentages -and that the cap resulted in an artificial reduction in the operating expense

5 County’s Resp. at 10-15 (Nos 20-0530, 20-0531).

. © 6242'W. Va.at 225, 832 S.E.2d at 151; see also AR. 2036 (No. 20- 0530), AR. 2036 (No 20- -
3 ‘0531), AR.906 (No. 20-0579).



- deduction where their expenses exceeded the cap.”” The Court then concluded that “the business -

= ) court’s_relief erroneously required use of a percentage” due to language in the gcverning State
:Rulesrequiring that “[t]he average annual industry operatlng expenses shall be deducted from

| _workmg interest gross recelpts ”8 In that regard, Antero’s briefs in the Prior Appeals,’ broadly
challenged 'the Tax Department’s valuation for all producing wells, argumg that the Tax
Department “did not properly address the various operatmg expenses incurred by producers of
' -hor1zontal Marcellus Shale oil and gas wells.”!? Indeed, the Tax Department argued ¢ the business

- c-Qurt»errevd by utilizing and/or permttting the use of a percentage to deduct operatmg expenses
‘because the._Ru]e reduires"an:"average,’ stating: “The average gf a bunch cf numbers is a
B . ‘numher."”l_l This Court noted, “If so, this merely begs the que_stion as to why the Tax Department
utilizéd a percentage in the first instan_ce.”r12 Moreover, Antero’s original appeals to the county
commissions, sitting as boards of assessment appeals, challenged the assessment of “all producing
- well' types_.-” As explained- in Anterc’s hriefs in the Prior Appeals, “For tax year 2016, Anterc :

submitted information showing average operating expenses for all producing well fypes in West

7 Steager, 242 W. Va. at 215, 832 S.E.2d at 141 (footriotes omitted) (emiphasis added). This
statement accurately summanzed Antero’s position in the Prior Appeals, where it argued, for example, “that -

B use of its actual operating expenses represents the best method to determiné the fair market- value, for its .

~ producing wells, as required -by.the-State Constitution and West Virginia Code, and its- initial letter
requesting a hearing was based: on appllcatlon of actual expenses in calculating the fair market value of
Antero’s wells” AR. 1738 (No. 20-0530), A.R. 1738 (No. 20-0531), A.R. 729 (20-0579); see also A.R. "
1739 (Antero also noted that “section 4.3 of the Rule contemplates- a single average annual industry .

' -';.': operating expense for wells, » and that “the Tax Department uses different averages-and caps for different )

types of wells, despite no express discussion of this methodology in the Rul¢.”) (emphasis added) (No. 20-
0530) AR. 1739 (No. 20- -0531), A.R. 730 (20-0579).

8 Steager, 242 W. Va. at 225, 832 S.E.2d at 151 (quoting W. Va. Code St. R. §§ 110-1J-4.3).
-9 AR. 1696-1761 (No. 20-0530); AR. 1696-1761 (No. 20-0531), A.R. 700-749 (No. 0579).

10 A R. 1697 (emphasis added) (No. 20-0530), A.R. 1697 (No. 20-0531), A.R. 701 (No, 20-0579).

" Steager, 242 W. Va. at 224, 832 S.E.2d at 150 (emphasis added).
12 Id.at 224 n.23, 832 S.E.2d at 150 n.23.



- .Vi:rgir_lia,f’ which Was submitted as a hearing Exhibit.!> The “weighting methodology” for oil and

' ﬁatpf_al_ gas wells is simply a specific application of the same “percentage expression of the
épérating expense deduction” valuation method that was disallowed in Steager.!* The weighting
»;_r‘ie_th(')dology—like all percehtage expressions of the operatiﬁg expense deduction—was
.enéompasséq Within’ Antero.’s general objectibn' to ass’es‘sments:of '“ail.producing well typeé,” and -
: tﬁe’ Court;s-iruling covered all wells subject to the same “singular monetary average” requirement.
IIi‘ that ;egard, R.esp'on.dents." characterizations of Antero’s original objection, the issues in -
- : -tﬁé'Prior App'eals,- and the Court’s ruling are overly narrow. While Antero’s challenge of the “cap”

'iﬁiposéd by Administrative Notice 2016-08 was a clear focus of the Prior Appeal, Antero also

- f_- ‘r‘ai>s:ed'the-i‘ssue Whéth_ér the Tax Department properly applied the statute and fairly assessed the

. fajf market value for producing wells because Antero’s actual operating expenses exceeded the
. percentage assigned by Tax Department. As noted in Steager, “Antero maintained that its actual -

- expenses were 23% for tax- year 2016.and 36% for tax year 2017, respectively,” exceeding the

- 20% allowance for operating expenses under the annual administrative notices.!> Antero thus -

- rn_ei_ihtained that “the Tax Department incorrectly and wunfairly ignored the actual operating

" expenses and instead relied on the maximum calculations found in its valuation variables document -

' anjd administrative notice. By failing to consider Antero’s actual operating expenses, the Tax

" Department overvalued Antero’s wells and did not assess them at their true and actual value.”'6

1 B See AR. 1737 (emphasis added) (No. 20-0530), A.R. 1737 (No. 20-0531), A.R. 60 (No. 20- -
0579). ‘

14 See Syl. Pt. 12, Steager, supra.
15 Steager, 242 W. Va. at 215 n.4, 832 S.E.2d at 141 n.4.
16 A R. 1704 (emphasis added) (No. 20-0530), A.R. 1704 (No. 20-0531), A.R. 707 (No. 20-0579).
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'jFinally', as explained in Antero’s Reply in Opposition to the Respondents’-Motlon for .

Summary Judgment, under the Tax Department’s pre-Steager percentage-based calculation, the

By _“weighting 3me_thodology” was*i‘mo_dt”*becaus’e the 30% average .utili‘zed for operating expenses -

- _assocrated with 011 producmg wells was h1gher than the 20% average utilized for horizontal
.Marcellus Shale wells. Applymg the weightlng methodology’ vm-the context of Welghing ahigher
R _percentage for ail producmg wells would have resulted in a higher overall operatmg expense

' percentage resultmg in effectlvely no change to Antéro’s tax liability. However, the Tax

R »Department s apphcatron of the we1ghtmg methodology b'etw,een two “singular -monetary -

'va_lues followmg remand results 1n a matenal change in Antero s tax liability. For this reason,
- 'Antero did not spec':iﬁcally_reference the “weighting m'ethodolo_gy” issue in the Prior App‘eals,

'because it was not, at thetime material to Antero’s tax liability.” The “w_eighting.methodology”

- was, however generally addressed in Antero’s broader challenge to the Tax Department’s or1g1nal'

o Valuatlons that mcluded the - same percentage-based average deductions th1s Court 1nval1dated
.. Thus, the TaxDepartrrient quotes Antero’s Reply out of context.18 ‘Antero.statedi that it did . -
not "‘speciﬁcallj» raise the issue of ‘weighting.”!? It did not, however, concede that the “weighting

. rnethodology",’ was not generally raised in the Prior Appeals asa:component of Antero’s broader

"+ challénge that the original valuations did not reflect the actual operating expenses or the true and -

. _accurate Va'lue‘ of the properties at i'ssue. “The Tax Department omits the word “Speciﬁc_ally” when

o »1t quotes Antero s reply, which leads to the mlscharactenzauon that “Antero acknowledges that it

.chose not to ‘raise the issue of we1ght1ng 20 Read in )it full context Antero S reply statement -

_ A”A R 2097 n.3 (NO 20-0530); A.R. 2103 n.3 (No. 20- 0531), AR. 943 n.3 (NO 20- 0579)

_ R See Tax Comm’r’s Resp. at 17 (Nos. 20-0530, 20- 0531,20-0579). o
"9 AR. 2097 (emphasis added) (No. 20- 0530), AR. 2103 (No. 20-0531), AR. 943 (No: 20-0579)

" 20 Tax Comm’r’s Resp. at 17 (Nos. 20-0530, 20-0531, 20-0579). ‘



R merely' clarified why the “weighting methodology” was not specifically referenced in the Prior-

Appeals: b_ecause it was not material until after Steager. Nevertheless, the impropriety of the
‘fyyeighting methodology’-’;_like all _percentage—baSed' valuations;was encompassed by the .
.par_ties’ Prior Appéa-ls.a_nd is -now a component'of the'Mandate in this matter that must be followed'.r

- In summary, Respondents m1scharacterlze Antero’s arguments in the Prior Appeal this
L Court’s rullng, and now the Mandate in an oyerly narrow'way that obscures the fact that Antero’s-
pOSltlon has always b_een'that:th'e Ta')_(_ ;Department s valuation does not reflect the “true and actual |

”21 .

Of “all producmg well types 22

o Value speciﬁcally including the assessment of “horizontal

 Marcellus Shale oil and gas wells
2. Antero’s objection to the Tax Department’s new application of the “weighting

, methodology’f is cons_istent.vyith Steagér’s Mandate. In Steager, this Court directed the Circuit

o Court to “fix assessments” against Antero on remand to ensure they are “consistent with this’

opinion.” . The Court explained that “[t]his Court does not have the. authority to fix assessments -

- becauSe such authority is vested by statute in the circuit courts.”* Under these directions, upon

- _ remand the Circuit Court accepted proffers from Antero, the County, and the Tax Department for

e the re-valuatlon of Antero’ s ad valorem tax- 11ab111ty - Antero. provided lists of wells to be re- -

B valued according to Stéager;_which '-inc_l'uded wells producing natural gas and wells producing both

21 A R, 1704 (No. 20-0530), A.R. 1704 (No. 20-0531), A.R. 707 (No. 20-0579).
2 AR. 1737 (No. 20- 0530),AR 1737(No. 20-0531), AR. 60 (No. 20-0579).
" AR 1697 (No. 20-0530), A.R. 1697 (No. 20-0531), A.R. 701 (No. 20-0579).

. . % Steager, 242 W. Va. at 225, 832 S.E.2d at 15 1 (quoting Matter of U.S. Steel Corp 165 W Va.:
'_ ' 373 379, 268 S. E.2d 128, 132 (1980)).

25AR 2199 (No. 20-0530), A.R. 2206 (No. 20-0531), A.R. 1027 (No. 0579)

6



S oil?:and natural gas.”® The Tax Department then provided a re-valuation based on Antero’s list,”’

and Antero ﬁled a motlon explalnlng why the Tax Department’s apphcatlon of the werghtmg
= _methodology fails to comply Steager s holding.?8 The Circuit Court-found that “the parties do not

L lespute the 11st of which wells . should be re- ~valued.”” Similarly, the parties did not raise. ,» ,

o objectlons fo the soundness of Antero s.and the Tax Department’s differing calculatlons based on

: _therr drfferrng applrcatrons of Steager The crux of the parties’ dispute is thus a legal question—
'not a factual one—whether Steager apphes to wells that produce both oil and natural gas
The facts about whrch wells are. at issue and their productlon quantltles were not genuinely

) irn"_disp_ute. In that context, the Circuit Court was right to aecept,pro'ffers of the part_ies’ competing '

- ﬁ_‘ 'spreadsheet calculations based on’their Zdiffering applications.of Steager. To the extent—that the.

County dlsputed the facts underlymg these competrng calculatlons it should have raised that

E ‘obJectlon in 1ts Response to Antero s Motion for Summary Judgment 3%not for the first time here.3!

-Moreover, the Clrcurt‘Court s review of the proffered COmpetlng, corrective spreadsheets
. is consistent with the Mandate or the statute. The Mandate authorized the Circuit Court to accept -
e _ proffers of evidence for the re-valuation of Antero’s producing wells to ensure that the assessment

. applies a “singular monetary average.” As this Court explained, circuit courts are vested with -

I 2 AR 2045-50(No. 20:0530), AR. 2045-52 (No. 20-0531), AR, 915 (No. 20-0539),
71 AR 2045-50 (No. 20-0530), A.R. 2045-52 (No. 20-0531), A.R. 915 (No. 20-0539).
 A'R. 2037-62 (No. 20-0530), A R. 2045-52 (No. 20-0531), A.R. 915 (No. 20-0539).
29 A R.2199 (N6. 20-0530), A.R. 2206 (No. 20-0531), AR. 1027 0. 0579,
% AR.2182-94 (No: 20-0530), AR. 2189-2201 (No. 20-0531).

_ 31'Indeed, in its-Response at pages 15to 18 the County still does not dispute the underlying facts- _
supportmg the parties’ cross-motions for summary judgment, .which are the list of wells for re-valuation -

. and their production quantrtres While the Respondent questions the “Petitioner’s revaluation spreadsheet

- located at A.R. 2037-50 (No..20-0530), A.R. 2061-2064 (No. 20- 0531) the Respondent contrarily fails to -

) - question the Tax- Department s competrng spreadsheet Antero’s spreadsheet, however, like the Tax :_-
L 4Department’s is simply-a summary of Antero’s legal argument for how to apply Steager to the undisputed -
A facts in calculatlng a proper re-valuation on remand. '



- aﬁthorjty to fix assessments by statute.? The statute, in turn states that “the circuit court shall, by
an order entered of record, correct the assessment, and fix the assessed value of the property” if it
détermines that any property has been assessed at more than sixty percent of its true and actual
vélﬁe.”— In other words, the Circuit Court is émpowered to correct the assessments directly and is
not required-to remand to the .county commissions for correctiohs. The Circuit Court did not
e)j(ceed its reviewing aﬁd correction authority by accepting'th»e. parties’ proffers of competing
-spfeadsh_éets showing corrective calculations following Steager.>*

The Court’s Mandate thus required the Circuit Court to “fix assessments” against Antero
~ “consistent with this opinion,” based on what has become a new legal dispute about what Steager |
réquires for the re-calculation, as shown by the parties’ competing submissions. Antero’s position
is fhat the re-valuation is inconsistent with Steager and thus violates the Mandate. Antero is within
its right to assert this objection to a re-valuation offered for the first time on remand because the
C_<-)urt’s direction to “fix assessments . . . consistent with this opinion” necessarily means that
Antero has a right to raise any inconsistency with the Court’s opinion through this later appeal.

Therefore, contrary to the County’s argument, the mandate rule does not preclude-Avntero’s

af_gument_s but, instead, directs the Circuit Court to fix the assessments for all producing wells

32 Steager, 242 W. Va. at 225,832 S.E.2d at 151.
3 W. Va. Code § 11-3-25(d).
3 In re Stonestreet, 147 W. Va. 719, 131 S.E.2d 52 (1963) also does not suggest a different

. conclusion. There, the petitioners failed to file with the Circuit Court certified copies of the record of appeal

from the Board of Review and Equalization. Id. at 722, 131 S.E.2d at 54. The circuit court therefore did
not-have a record for review and denied the petition. This Court agreed with the respondent that “inasmuch
as the petition . . . was not accompanied-by any record, papers or orders, certified in the manner provided
. by the foregoing sections, the application of the petitioners for a review of the assessment was properly
- refused by the circuit court by its order entered June 18, 1962.” Id. at 723, 131 S.E.2d at 55. In this case, -
by contrast, the record before the Board of Assessment Appeals was filed with the Circuit Court, which
invoked the Circuit Court’s authority to make a review and corrections to fix the assessments.
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- consistent with Steager. Unlike in State ex rel. Frazier & Oxley, L.C. v. Cummings,®® where the -

' ci‘rcuit ‘court-on remand ,allowed the plaintiff to file an-amended complaint to assert a new claim,

: :j.: _here Antero is. askmg the Court to apply its prlor ruling’ to its ex1st1ng claim under W. Va. Code

DR _§ 11 3-25(0) that 1t was wrongly assessed By contrast correctlons to. the Tax Department’s new.»'_

. valuat1'on errors are encompassed. by the'Court s direction to “ﬁx-assessments . cons1stent»W1th
. th1s opinion ” and not'foreCIOSed by the mandate rule. |

| Fmally, it bears empha51s that the Respondents utilization of the mandate rule in this i'
"context is 1mpract1cal and unfalr In effect, the Respondents argue that Antero-should have
'antlcrpated the Tax. Department s ﬂawed d1stmct1on of an opinion that was yet to be issued, |
'vstawmg Antero § r1ght to- challenge an argument that was yet to be made,. w1thout similarly = -

= preventlng the Respondents from utlhzlng the1r own nevy 1nterpretat10n of Steager for the same
' 'case Antero cannot waive 1ts rlght to challenge an argument that has not yet been made ,-

' B -THE JUNE 2020 GUIDANCE MUST BE APPLIED TO ANTERO’S OPEN TAX -
: DISPUTES UNDER STATE APA AND DUE PROCESS PRINCIPLES. -~

Antero’s br1ef also estabhshed that the Tax’ Department s June 2020 Guldance;whlch |
o : »allows deductlons for actual expenses and concedes that the prlor approach of dlsallowmg these_
' 'deductlons- »oyervalues natural,gas _w_e_lls for tax purposes—merely_clarlﬁes_ex1st_1ng_ state tax law

' and thus' must be 'appli_ed to An_ter‘o' ’S :open tax disputes.* As_such, the Tax Depar-tment’s decislon .

‘to. apply -the'zJune 2020 prosp:ectively':to only taxvyear'202 1, and its later arbitrary and .retaliatory

T 'attempt to w1thdraw the Guldance ‘both violate the State APA and state and federal due process

" prmmples The Tax Department’s and County S responses are merltless

- L The Tax Department and County, first, say this Court should not con51der the June h

014 w Va. 802, 591 S. E. 2d 728 (2003).
L 3 ' Antero’ s Broat 19-24 (No. 20- 0530), 18-23 (Nos. 20-0531, 20-0579).
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e 2020 :Guidance_l or Antero’s State APA and due process arguments because the Business Court d1d :
VA not .address them below and Antero “waived” them.*” The argument is disingenu_o.us. 'The '

= _Business Court dtd not addr_ess-_the-June 2020 'Guidance—'no't be:cause of a‘ny.conduct by Antero-—
. but he_cause the Tax Department waited to_issue the June 2t)20 (:}ui_dance'_untilaft_er the Business -'

- Court entered’:the' orders now on appeal' The Tax Department adm.its.the “order-'on. appeal was -

- ’ _entered by the Business Court on June 15, 202 ”—yet it hldes the June 2020 Guldance s issuance

B -da‘te by callmg' ita mer’e notlce 1ssued- . in June of 2020738 That is ‘improper. The June 2020 -
L Guldance was lssued on- June 30, 2020—15 days after the orders now on appeal—meanmg the

) Busmess Court could not have cons1dered the Guidance in its June 15, 2020 orders.> And as the

- ) Tax Department recogmzes Antero in. no way slept on its nghts to “waive” 1ts'arguments

VInstead Antero 1mmed1ately sought Rule 60(b) rehef based on the June 2020 Guldance and, to

o ensure preservatlon of these issues, lncluded its State APA and due process arguments in these

: appeals The Tax Department then engaged in extremely arbltrary conduct It contended that the o

o L Tax Dep’t’s Resp at 21 -25,.32-34 (Nos. 20- 0530 20-0531, 20- 0579) County s Resp at 19-20 a
i} ‘(Nos 20 0530, 20- 0531) :

o Compare Tax Dep’t’ s Resp. at.22 (Nos. 20-0530, 20-0531, 20- 0579) with id. at 8.

'3% This Court demed Antero s request to 1nc1ude the June 2020 Guidance i in the record on appeal—
: -but as' noted before, this Court can—and -should—still take. _]udIClal notice of this publicly- issued

I ~ government-document and the: pubhcly issued-government-document -purporting to “withdraw” the June -

2020 Guidance, the lattér of which is readlly available on the Tax Department’s website.” (The Tax
' Department has improperly removed the June 2020 Guidance from its website; during pénding litigation

A "+ concerning the effect of that very Guidance no.less, further demonstrating.its efforts to shield government’
- conduct from state judicial review). See Notice of Withdraw of Important Notice to Producers of Natural -

' ‘Gas and Oil for Property Tax Year 2021, W. Va: State Tax Dep t (October 9, 2020)

- https: //tmyurl com/yhr8ceeco. As Antero explamed before, Antero’s Br. at 19 n.50 (No. 20-0530), 18 n.50
- (Nos. 20-0531, 20-0579), “[cJourts ‘may take judicial notice on [their] own,’ and judicial notice may be
..’ taken ‘at any stage of the proceeding.”” Appalachian Mountain Advocs. v. WVU, No. 19-0266, 2020 WL
- '3407760 at*4n.3 (W. Va. June 18, 2020) (memorandum decision) (citing R. Evid. 201(c)—(d)). “[C]ourts
* ‘may, and should, take notice ... of current events of a public nature.”” Id.-(citation omitted). Courts

" not'required to close [their] eyes to things which are in plain view, especiallyin matters which concern the L

- government of the State, of which [courts] are a part.”” Id (cnatlon omitted).
4 Tax D_ep t’s Resp. at 8 (Nos. 20-0530, 20-0531, 20- 0579)
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E Business_Court lacked jurisdiction to address the June 2020 Guidance because of these appeals

raising the',same issuesean» argument the. Business Court erroneously‘ adopted. So, the Tax

e Department is improperly trymg to have it both ways here It urged the Busrness Court to reJect

E _con51deration of the June 2020 Guldance because thls Court was consrdering the issue in- these. _
.appeals, ‘and now it says 'this ’Court, oo, cannot consider the:Ju'ne' 20_20‘ Guidance'because' the
’ BttsinesS,Court did not consider _the issue,below at the Tax ‘Departrnentis urging. AEf'fectively, o

then the Tax Department s pos1t10n is that Antero has no state judzczal forum for review of the -
- ~June 2020 Guidance which is untenable as a “fundamental requlrement of due process is the -
A opportunity-tc'be_ heard at a_meaningfui time and in a meaningful man’ner.”41
. RespondentS’ ot_h'er procedur:alv-arg'umentsvare:mer_itless as well. The Tax Departr_nent, for o
. example,» admits this;Court -has broad‘ 'discretion to -consider “constitutional issues” when theyyare

”42

controllmg, : such as Antero s due process arguments Yet the'_T,ax Department_ c,laims' this"r :

- dlscretlon does not apply because the June 2020 Guidance somehow could have been ralsed on

o the ﬁrst appeal” before th1s Court in Steager That is equally d1s1ngenuous This Court de01ded |

- Steager on June 5, 2019—391 days before the Tax Department 1ssued its Guidance on June 30 '

. .2020 43 Antero thus could not have raised and this Court could not have addressed the June 2020 -

- Guidance '-1n~Ste.ag’er—'t1me travel is not yet- p0551b1e. The Tax-Department also says this Court, s

- ,dlscretlon to cons1der constltutlonal 1ssues does not apply because Antero ] June 2020° Guldance .
i arguments are based on disputed facts That is. wrong too. None of the facts are dlsputed -as all

g of them appear on the face of the pubhcly 1ssued June 2020 Guldance 1tself Thus under the Tax |

4 Mathews v. Eldridge, 424 U S. 319, 333 (1976).
. -A“Z Tax Dep t’s Resp. at 23 (Nos 20 0530, 20- 0531) Tax Dep t’s Resp at 22 (No. 20 0579)
: . See. Steager 242 W ‘Va. 209, 832 S.E2d 135 (“Filed: June 5, 2019”). L
. M Tax Dep t's Resp. at 24- 25 (Nos. 20- 0530, 20-0531, 20-0579).
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' Department’s own standard, this Court should decide Antero’s due process claim, as itis "j“purely

-~ legal in nature and lends itself to satisfactory resolution on the existing [public] record.”*

- 2. _* The Tax Department and County next'contendthat thls Court cannot ec)nsiderfthe_ :
June 2020.-A(r'}uidance’s'effeet. on Antero’s open tax 'di'sputesfunde‘r law-of'-the-case r)rinciples |
g .beeause Steager already held that the Tax Department’s dlsallowance of deductlons for ‘actual
146

R expenses_rs ilawfu . That is mrstaken In Steager the Tax Department was defendmg its decision-

to dzsallow these deductlons under 1ts then readrng of the apphcable leglslatrve rules—a readlng

o : -Steager upheld asa’ reasonable use of drscretron grven the rules’ “silence” on the issue.” 47 Then,l ,

exerc1smg the very d1scret1on that Steager afﬁrmed the Tax Dehartment dec1ded to allow these |
. : 'deduetio'ns after all ‘through_the :June:2020-GuidanCe, in:respons.e_ ,to*vvhieh Antero 'arg_ued-thatthe-: o
June 2020 Cuidanee:rnerely. clariﬁesexisting law and'thus-m'u‘st .be.anpli-ed-to -Antero;s:on:en tax
- 'drsputes Steager thus had nothlng to do with—and certarnly d1d not resolve for law-of -the- case:: :

o purposes—the June 2020 Guldance s effect Nor could it have done s0, ‘since the June 2020 -

e Gu‘rdance- Was_’lssued- more -than ayear'aﬁer- Steager was declded 1n;June 20_19.;_ Mor_eoVer, the -

e ' leglslatrve-rule prov151on at 1ssue in Steager is dlfferent from the leglslatlve-rule provrs1on thatthe -

E June 2020 Guldance clarrﬁes Steager analyzed the State S mterpretatron of the word operatmg

expenses” found in W Va Code St R. § 110- lJ 3.16 and thus dealt with “below the hne -

- ,deductrons “ The June 2020 Gurdance 1n contrast clar1ﬁes a d1fferent prov1s1on W Va Code St

"‘; ' R§ 110 1J-3. 8 deﬁmng [g]ro_ss reeelpts_ . at the ﬁeld lme pomt of sale,” and thus deals w1th, . S |

-4 Tax Dep’t’s Resp. at 24 (Nos. 20-0530, 20 0531, 20-0579) (quoting State v. Greene 196 W. Va.

s 500, 505, 473 S.E.2d 921, 926 (1996) (Cleckley, J., concurring)).

L o Tax Dep t’s-Resp. at’ 30 32 (Nos. 20- 0530, 20 -0531, 20- 0579) County s Resp at 21 23 (Nos
©20- 0530 20-0531). :

_ 47 Steager 242W Va at 221 -24, 832 S.E.2d at 147- 150.
L.  See. zd ,

12



.;i‘uboué theFIine” _deductions.‘l9 So law-of-the-case principles do not apply, as.Stca'gierididv not
| resolve (and could not have resolved) any issues about the June 2020 Guldance
'_: 30 Last the Tax Department says Antero s State APA and due process argumentsf'
concemmg -the. June 2020__Gu1danc_e fall on the merits, bu_t-the .Tax Department is wrong there too.
First the Tax 'D'ep'ar:tm'ent says :itsrowin. June 2020 Guidance'is' ‘fineffective: and. void” and
' was w1thdrawn” in October 2020 because it d1d not go through the State APA’s mandatory |
: t° 50

. procedures requirmg notlce:and' commen ThlS is mer1tless Indeed the Tax Department s

o _' own logic demonstrates that 1ts attempt to w1thdraw the June 2020 Guldance was arbitrary and’

'capricious and thus mvalid under the State APA and due process prmcrples The Tax Department o |

o ‘repeatedly claims that-_“all rules_’_’ mu_st go through notice-and-comme'nt proc’edures'unde_r the State -

- APA51 -The'» State APA deﬁnes a “rule” br_oadly as any -“statement[s] of policy or interpretation

affectmg . rlghts pnvrleges or interests” or that purports to repeal” a prior agency o

: pronouncement 52 Under th1s broad deﬁmtion the Tax Department’s orlgmal dec1s1on to dlsallow A
. deductions for actual expenses in Steager was unquestlonably a State APA rule as was the Tax" -

- i Department s dec1sron to 1ssue the October 2020 Withdrawal purportedly repealmg the June 2020 o

o Gu‘idance. .ert_ne_lt_her' rule went through notice- and-comment procedures even though the Tax

D‘epar'tment now tells_this C_ourt that_‘-‘all rules” ‘must do so to be Vahd..53_ So, the Tax Depar_tment - |

t _ha_s sét up,the'fol-lOWing cbhvenient rule for itself: It must fOllow the 'S_tate' APA’s"‘mandatory -

" % June 2020 Guidance at 1 (discussing W: Va. Code St. R. § 110-I-3:8).
' " %% Tax Dep’t’s Resp. at 26 (Nos. 20-0530, 20-0531, 20~ 0579).- Notably, the Tax. Department s -

L argument here- requires -consideration (and thus judicial hetice of) arother pubhcly 1ssued government -

-document—the October 2020 Withdrawal (see https //tmyurl com/yhr80eeo)
- 8 Tax Dep t’s Resp. at 26 (Nos 20-0530, 20- 0531 20-0579).
52 W. Va. Code’ § 29A-1-2(j).

. 5 Tax Dep’t’s Resp. at 26 (Nos. 20-0530, 20-0531, 20-0579).
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e prci)cedures” when it wants to reduce tax liability (e.g., through the June 2020 Guidance), but itis

o free to defy those same mandatory procedures when it wants to. increase tax 11ab111ty (e.g,

o through the- orlgmal dec1sron to d1sallow the deductlons and through the October 2020 Wlthdrawal ':,

- remstat-mg.—that— dlsallowance). That is arbrtrary and - caprlclous -as an agency “cannot flit o

serendlpltously from case to case, hke a bee buzz1ng from ﬂower to ﬂower maklng up its rules :
_and pol1cres as 1t goes along w34 Be51des the June 2020 Guldance is best charactenzed as “mere- -

B -mstruct1ons that clanfy the State s tax approach based on statutes and leglslatwe rules that remain -

'vunchanged and that therefore avoid the State APA’s deﬁmtlon of a rule” and its’ alleged_ -

e mandatory procedures 55 The October 2020 W1thdrawal also fa1ls entlrely to mentlon—let alone

e to consrder—rehance 1nterests and is mvahd on that separate ground as-well. Wh‘e‘n an ag‘enCy-

) 'changes course » as the Tax Department did here through the October 2020 W1thdrawal “it must o

. 'be cogmzant that longstandmg pollc1es may have engendered serious rellance 1nterests that must :

T be taken mto account and [1]t would be arbltrary and capncrous to 1gnore such matters 36 «yet

o . that is what the [State] did” here by fallmg to even mention rellance 57 The October 2020, 7'

‘ Wl_thdrawal is thus’_l_nvahd _for» this ’add1't10nal reason alone.v And the “effect of mvalrdatlng-an' o

E ag_ency rule is to reinstate the rule previously3:in.forcef” the June 2020 'Guidance.ss- '

Second the Tax. Department says the June 2020 Gurdance cannot be apphed to open tax

= vd'isfput_es bec_ause retroact1ve agency rulemakmg is proh1b1ted 59 Of course truly r_etrOactlve =

54 Hooverv Berger 199W Va 12, 19, 483 SE2d 12 19 (1996)

. 55 See W. Va."Code §§29A-1- 2(]) (“‘Rule . does not mclude . There 1nstruct10ns”), 29A- 3 1
i (requmng procedures.only for “rules™). : : '

» 6 Dep 't of Homeland Sec. v. Regents of Univ. of Calzforma, 140 S. Ct. 1891, 1915 (2020)
Y@ .
‘ .8 Orgamzed Vzll of Kake v. U S. Dep 't of Agric., 795 F.3d 956, 970 (Sth Cir. 2015) (en banc) see :

also e g., Action on Smokzng & Health'v. Civil Aeronautics Bd., 713 F.2d 795,797 (D. C.Cir. 1983) (same)

cl El Tax Dep t’s:Resp. at 27-29 (Nos. 20-0530, 20-0531, 20- 0579).
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o } upon nghts wh1ch have been acqulred . prior to [the rules’] passage,

r_ules:are _disfav’ored.—i;e., rules that “operate[] upon transactions which have been completed or-,—

7% as they could be used

i a means of’ retnbut1on agamst unpopular groups or 1nd1V1dua1s ”61 So that is why Antero relles -

- 'on a settled exceptwn to th1s rule agamst retroact1v1ty to argue that the J une 2020 Gu1dance must. i

B .be,app'hed.'to open t_ax-'disputes:. Rules that merely. clariﬁz—emstmg-.law are no't~‘1mperr'mssibly
R A‘fr'etroactive” and so must be applied to open disputes—i.e., disputes in which “transactions,” by

-deﬁnition *hay'e not “been com'pleted"’- and'-concerning““rights"" that have ot “been: acquired” -

o : deﬁmtwely As Antero explamed before the June 2020 Gu1dance merely clariﬁes ex1stmg tax. _

’statutes and leg1slat1ve rules, and must be applled to Antero S open ta)r disputes.®®
. Tl_zi_rd, fthe "l_‘axﬁDep_artment says Antero’s due -process arguments fail because the Tax
) ‘Dep'ar'tment’;s conductis “not;arbitrary or capricious inany sense.’.’.54-- This goes_novyhere.' The- Tax -
. 'Department has repeatedly ﬂlp-ﬂopped its position on deduct1ons for actual expenses w1thout any
S ‘re:as‘oned Aex_planatlon._or' consrderatlon of rel1ance 1nterests. In1t1ally, in- Steager the Tax o
o Department to_ok the position that the deduCti‘ons-were not allowed, without go1ng'through any of
o thfe_ _irotice_-and-comment procedures'_that it jnow- claims."‘all rules” must follow.* Then the Tax -
'j_)‘epa'r_tmen'_t issued the:‘JuneEZO;ZO».Guidanee,p-allovyin'g the deductions after all-and‘admitting.that -
- its prior position overvalued_"wells vfo_r'_ tax purposes4—yet jyvithout :any explanatiOn,, the Tax -

- 6 Martinez v: Asplundh Tree Expert Co.,239 W. Va. 612, 617 803 S.E.2d 582, 587 (2017)
' 61 Landgraf 12 USI Film Prods 511 U.S. 244, 266 (1994). . , :
- See Martinez, 239 W Va. at 617, 803 S.E.2d at. 587; see, e.g., Wzllzams V. Dep t ofMotor' o

» 3':, ’.Vehzcles 187W Va. 406, 410, 419 S.E.2d 474, 478 (1992).

: .- o6 Antero s Br. at 19-24 (No 20-0530), 18-23 (Nos. 20-0531, 20-0579); e.g., Clayv Johnson, 264 '::
S 3d. 744 749 (7th Cir. 2001) (clariﬁcations apply to open: dlsputes) Levy v: Sterling Holdmg Co LLC,
L 544 F.3d 493 506 (3d Cir. 2008) (same) :

64 Tax Dep t's Resp. at 29: 30 (Nos 20-0530; 20-0531; 20-0579).
E'“Mm%
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Department refused to apply the June 2020 Guidance’s clarification of ex1stmg lawto open tax -

' ) dlsputes ignoring decades of precedent without explanatlon 66 Then when Antero challenged th1s

3 refusal in court the Tax Department abruptly attempted to “Wlthdraw” the June 2020 Guldance h

cla_lmlng it-was invalid because it dld_not go through notlce-and-comment rulemakmg—even
- though neither-the original decision to disallow the deductions rior the October 2020 Withdrawal

- reinstating that disallowance went through those “mandatory” notice-and-comment procedures.5”-

-The: Tax Department has thus' deﬁed what it: claims‘ are mandatOry rules to extr'act millions of

S -dollars in taxes from Antero and now it is felgnmg reverence for those very same rules in an .

L 'attempt to keep the money Due process precludes this ¢ [a]rbltrary and 1rrat10nal” state actlon

' C.  THE STATE’S’ TAX ‘REGIME VIOLATES EQUAL 'PROTECTION AND

- DORMANT COMMERCE CLAUSE PRINCIPLES
’ Antero $ brref also estabhshed that the Tax Department s dlscrlmmatory ad valorem tax.
o reg1me also v1olates settled federal Tand state equal protectlon and dormant Commerce Clause:
K pr1nc1ples based in part on admlsswns at publlc tax hearmgs in October 2019.9 - To summarlze .

- 'A-ntero chOoses to 'sell its gas:out 'of state meanlng 1t incurs expenses‘to g‘et 1ts gas to Out-of-state -

R - markets that are hlgher than those 1ncurred by producers who sell the1r gas only or prlmarlly m o ‘

'West V1rg1n1a Yet the Tax Department glves out-of-state sellers llke Antero and 1n-state sellers ’
- 'th'e same'f-‘aver,age”v deduction and does not allow them. to deductﬁtheirﬁ actual expenses. Thishas-

- av.'diisparat_e '-irnpact'On__ out-of-state__ sell:ers _like'Ant_ero,_Who: in_cur— hig:herdnondeducti'ble .actual - .

“ See Antero’s Br. at 19-24 (No. 20:0530), 18-23 (Nos. 20-0531, 20-0579).
67 See id. at 6 n. 11 (No. 20 0530), 5n.11 (Nos. 20 0531, 20-0579). . -
"8 Thomas v. Rutledge, 167 W. Va. 487, 280 S.E. 2d 123, 128 (1981); see also, e. g 0 Netl 12 Czty ‘

L ofParkersburg, 160 W. Va. 694, 702, 237 S.E.2d 504, 509 (1977).

6 See, e. g Antero s Br. at 30 & n.107 (No 20- 0530), 28 & n. 107 {(Nos. 20- 0531 0579) (cmng Tr

- ot Oct, 10, 2019 Hrg, Before Hattison Cty: Comm’n at 33; Tr. of Oct. 10, 2019 Hrg, Before Tyler Cty. Bd.

A ‘of Assessment Appeals at 27; Tr. of Oct. 8, 2019 Hrg Before Doddndge Cty..Comm’n at 27).

16



é*pgh_s'e.sto. get their gas to out-of-state markets. The regime thus effectively operates as a tax on :
| conducting__business across state lines and gives a windfall to and effectively subs_idiiz'es‘in-s'tate
sellers at the expense of out-of-state »sellers.,“in violation'-of 'edual: protection and dormant .
. Commerce élause'pnnciples-...'The'Tax Department’s responses .are again -meritless. ' |
. 1. - "The Tax Department ﬁrst says this Court should not. exercise its. drscret1on to E
' ,con51der these dispositive. constrtutlonal issues because Antero could have raised them in Steager"- ‘
-and because - they tum on dlsputed facts Yet, agam th_e argument 1s _dl'srng'enuOus.-‘Ftrst,;_Antero s -
' -ec1Ual protection and dormant Commerce Claus'e_ arguments.ar'e baSecl on t_he June 2_0203Guidance -

~ ‘and'the Tax Department’s discriminatory admissions on the record at public tax hearings in

o ) 'Oétober‘ 201 9'—foui% ;hon’ths after -this COurt’s June'2019 decision in Steagér‘——that Antero ,shouldi_ -

srmply “sell [1ts] gas at the Wellhead” in West V1rg1n1a if it wants to pay less taxes ». Antero thus

o Acould not have ralsed these later admlssmns in Steager—agam, time travel is not yet pos51ble (F or -

: the same exact reasons the Tax Department s law-of the case content1ons as to Antero’s equal -
pr'otectlon a'nd. 'dorrnant _Commerce.Clause argum_ents- are mer1tless as Steager d1d not and could E "
 not have‘ d'ecide_d those'arguments.) Secohd, Antero’s equal'protection and 'donnant-CommerCe :
-C'lause' arguments'turn—not3 oh'aﬁy disputedi'facts—but:on the admissions,of the Tax,Depajrtment o
durmg these publlc hearmgs wh1ch appear in black and whlte in the transcrrpts and cannot be ’
- d1sputed by the Tax Department So once again, under the Tax Department S oWI legal standard .
e thls Court should consrder these const1tut10nal issues, as they are purely legal in nature” and lend:'_

- themselves 'to"-‘satisfaCtory resolution on the existing [public] .'r_ecord.”72

© 70 Tax Dep’t’S Resp. at 23-25, 32-34 (Nos: 20-0530, 20-0531, 20-0579).
= 711d at 30-32.

-7 Id. at 24 (quotmg Statev. Greene, 196 W. Va: 500, 505, 473 S.E.2d 921 926 (1996) (Cleckley, ; R

J concurrmg))
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: 2. Last, the Tax Department says Antero’s equal- protection and dorrnant'CommerCe-:: -
Clause arguments fail on the merits.”® The Tax Department is mcorrect

Ftrst the Tax Department is wrong about Antero s equal protect1on arguments—in fact '
_ _the-Tax Department s assertions make the etlual protection v1olatlons even clearer. The Tax
- Depa'r.tment admitsv that a state tax regime must treat “‘all-persOns.w1th1n aclass ¢ equall'y..”'?A74 'B:ut .
- _the Tax Department s only assertion of. equal treatment is that ¢ none of them™—i.e., 1n-state gas

B -sellers and out-of-state gas sellers alike— are perm1tted to deduct thelr [actual] expenses >as they :

- L -all get the same ° “average” deduction This explains why the tax regime violates bedrock equal'_

’protection princlples; In-state _and out-of-state sellersrare undlsputedl'y. selllng the_s'ame._producti:
. Natural gas produced in West Virginia. But in-state sellers 1ncur no.n_deductib_le actual expenSgs o '
B to" get_theirg'a_s to ‘Wes_t_ »Virginia.,marl(ets that are lower than out;otl-state:sellers who must get their ._ |
' gas to:marl{ets:out of :jstat'e.‘ T-Yet.the'Ta‘x Department_-giVes‘both _sellers the Snme deduetion. The
o Tax'Departrnent’s regime thus;gives in.-state»Sellersa- windfall 'inthe.form-of ire'duce.d,tax liability
 while burdenlng out-of-state sellers With higher tax 11ab111ty—solely because they choose to sell -
s ) .theiir gas across state lines. The taxable value of Antero s property is thereby 51gn1ﬁcantly and - -‘
' -art'-1ﬁc1'ally tmﬂated?' in relatlon' to iloca‘l cdmpetitor's undisputedly “comparable nelghboring_-"
property,” Wthh is mturn “[1]ntent10na1[y]” and systematic[ally] undervalue[d], giventhat local |
g vsellers do not incur 51gn1ﬁcant nondeductible postproduction expenses:’ These groSs dispa_rities

- in the assessed_ v_alue of -generally comparable property contrayene the constitutional right of one

- Tax Dep’t’s Resp. at 35-38 (No 20-0530); Tax Dep’t’s Resp. at 36-38 (Nos 20 0531 20 579)
RS /A at 35 (Nos. 20- 0530 20-0531, 20-0579).

- .75 Id L
T 6 Allegheny Pittsburgh Coal Co. v. Webster Cty. Comm’n, 488 US 336 342, 344 (1989)
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- taxed'-uponfthe_full-value of his property” and thus deny Antero- “equal protection of the:law-.’?”f—__ a

E Thel'Ta_x Department repeatedly cites Murray Energy Corp. v. Steager,” but that case explicitly
_recogmzes ‘that “ even'the. uniform‘use of a [tax] formula”;'such as the “averag'e” dedu‘ction,'at‘ .
1ssue here— agamst 1ndlscr1m1nately valued propert1es may create equahty issues.”” |
’.-’Sec'ond; the :TaX' Departme’n_t is w‘rong.about-'Antero-s. 'dOrmant »Commerce Clause :
K a-r%guments—'agai_n, the arguments_ ]Ijr:in_grth_e constitutiOnal' violat_lons_ lnto sharper relie:f.' 'To start,: :
the Tax Deparnnent_contends vthat‘ ‘;crossing state lines"" is somehoyv:f‘irrelevant” Withjn the ad h
- : -valorem-.tax reg'ime'? as act:ualj:eXpense:s: cannot be dedUC_tedi“Whether they are incurred 'in'West'
'Vi:rg'inia_orrin: any o.ther'_state.”so_ This fails.- A simpliﬁed'hypothetlcal demonstrates:_Why the_ »
e ‘argument is reductlve and ﬂawed ‘Assume the Tax: Department offers all producers the same $100 - |
« average deductlon agamst actual expenses And say a West Vlrglma producer 1ncurs only $50

- in actual'expenses to get 1ts.gas to a.loCal West V1rg1n1a -market whlle Antero.mcurs $300 to get" :

C the same gas to an out-of-state market in-Ohio. The West V1rg1n1a producer gets atax wmdfall 1n ,

- th1s hypothetrcal It gets a $100 deductlon agamst 1ts only $50 in actual expenses Yet Antero i is .- :

e _ forced t0 pay h1gher taxes: It gets only a $100 deductlon agamst its much h1gher $300 in actual :

- expenses meanmg it 1s effectlvely taxed on the drfference of. $200 The sole - reason for th1s )

| a dlsparate tax treatment? Antero dec1ded to:sell its gas across state l1nes in 1nterstate commerce.

. ,That is the very essence of a dormant Commerce Clause v1olat1on ‘The tax reglme 1llegally taxes E

o .gas_ sales ‘ more -heavlly when they cross[] state hnes”81 and dlrectly beneﬁts local sellers through. i

- 714, at 346, |
~™Tax Dep’t’s Resp. at 35:36 (Nos. 20-0530, 20-0531, 20-0579).
A_ R Murrdy Enefg'y Corp., '241‘W Va. at 644,
9 Tax Dep’t’s Resp. at 36:37 (Nos. 20-0530, 20-0531, 20-0579).
8 Armco Inc V. Hardesty, 467 U. S 638, 642- 46 (1984).
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E reduced taxes at out:-of-statesellers’ expense.®? Again, the Tax Department has admitted‘as' mu'ch"—

- by admomshmg Antero to: 51mp1y ‘sell [1ts] gas at the wellhead” in West Vlrglma if'it wants to

it

e _ pay Tess’ taxes 83 - The Tax Department s arguments thus founder The Tax Department also -
- pmrsunderstands its .own tax reg1me by argumg that the risk: of multlple taxation—a separate.

. dormant Commerce Clause v101at1on in and of 1tself—1s not present here because the property .

S bemg taxed is entlrely located in [West Vlrgmla] 84 ThlS is 51mply wrong. Antero does not payp

the taxes at 1ssue based on the value of property statlcally located in West V1rg1n1a——1t pays those

o :' -taxes based on the value of the gas that its propertles produce 85 And just llke the ra1l cars

L 'commerce

o« vessels, 'and a1rcrafts” that the..,Tax Department descrlbes as - travel[mg] ,1n Iinterstate

1

"85 natural gas can be—and almost always is m Antero s case—transported across state‘- o

r li_nes to be sold in out'-of-state:markets in interstate commerce. Thus,— as Antero_’s:brlef expla1ned,87 »

" . . the Tax Department’s regime subjects Antero to the “risk of a multiple [tax] burden,”®® and the -

e Tax Department’s _counterarguments fail. - |
‘I.  CONCLUSION
rAccordingly, VAntero' resp_ect;flllly requests that the Courtoverrule the Circuit Court’s order_s :

- and remand for a correct assessment.

-8 Boston Stock Exch V. State Tax Comm’n, 429 U.S. 318, 328-32: (1977)

. -8 Tr ofOct 10,2019 Hrg. Before Harnson Cty Comm n at 33; see also Tr. ofOct 10,2019 Hrg. . -
o Before Tyler Cty. Bd::of Assessment Appeals at 27 (sa.me), Tr of Oct 8 2019 Hrg Before Doddndge Cty'
: 'Comm n'at 27 (same) ’ '

M Tax Dep t’s Resp. at 37- 38 ‘(Nos. 20- 0530 20-0531, 20 0579) _ o
7 “85 W, Va. Code St.R.§§ 110-1J-3. 8 4.1 (ad valorem tax based on “gross recelpts” less expenses)- =
o ssTax Dep't's Resp. at 37 (Nos. 20-0530, 20-0531, 20-0579).
L ' Antero’s Br. at 30, (No. 20- -0530), 28 (Nos. 20-0531, 0579). R :
o 88 Gwzn thte & Prince; Inc. v. Henneford 305 U.S. 434, 439 (1939) see also e. g Maryland
‘ Comptroller of Treasuryv Wynne 135 S. Ct 1787 1794 95, 1801 02 (2015)
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