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» L ARGUMENT

R A A ANTERO DID NOT WAIVE ITS CHALLENGE TO THE TAX DEPARTMENT’S

- ERRONEOUS RE-VALUATION BECAUSE IT FIRST APPEARED WHILE
" FOLLOWING THIS COURT’S INSTRUCTION "TO “FIX ASSESSMENTS?”
AGAINST ANTERO ON REMAND.

| The Petiti'oner, Antero Resources Corp_ora_tion (_‘;‘Antero’.i), objected to | the- Tex .

: D:epartm‘ent’s re-valuation on.remand because the assessment. egain”did not comply vvsjrith the
“Singnlar-monetary arzerage?’ requirement from 'Syllahus Point 12 of Steager v. Consol Energy,

Inc., 242 W. Va. 209, 832 SE2d 135 (2019) (“Steager’). The crux of this dispute is whether the

' :‘%s_i_ngnlar_'moneteryiaveraée-’.’_rerluirement applies to nvells that produce both oil and natural gas.

- Contrary to Res,po'ndent's’. arguments,’ this Court’s ruling in Stéager'also encornpassed wells that
- prodUCe both oil and natural gas because those wells are governed by the same State Rules at issue
: ‘.in'IC-ase Nos. 18-0124, 18-_01-25 (the “Prior Appeals” in Stquer).2 A “singular monetéry average”
g 1s elso required for the valuation of wells that produce both.' Thus, the- ‘fv&eightirrg methodology”3
B 1s 51mply a pro rata” e)rpreSSion of the industry average which this Court disallowed in Steager.

Respondents now argue, however that the Steager “singular monetary average”

j -ret{ulrement does not apply to wells that produce both oil and natural gas.* This distinction of »

v I As explained below, Antero’s briefs in the Prior Appeals encompassed a challenge to the
- ‘assessment of wells that produced both 0l and natural gas. Antero agrees that the parties primarily—
although not exclusively—referenced the Tax Department’s application of the- ‘percentage deduction and
caps in relationto Marcellus Shale horizontal wells due to the materiality of the caps on deductions for

-+ Marcellus Shale horizontal wells- dunng earlier phases of ‘Antero’s appeal. "Following Steager, however,

' the “weighting methodology” now materially alters Antero’s tax liabilities in a new way that makes the
partrcular application of'a percentage-based deduction in the * welghtmg methodology” a ripe dispute.

2 See Syl pt. 12 id. (citing W. Va. Code St. R. §§ 110-1J-4.1 and -4.3).
3 The County refers to-the “weighting methodology” as the “Oil and- Gas Well Methodology

* As Antero explained, Respondents’ distinction of Steager is flawed. The State Rules crted as the

. j basis for the ruhng in Steager apply to “[o]il and/or natural gas producing property.” See W. Va. Code St.. ‘

- R.§§110-1J-4:1 (empha515 added). The use of the term “and/or” does not leave room for the Respondent L
Ny 'argument that the opinion does not apply to wells that produce bot# oil and gas.
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o S’tetzger tls/as raised for the first time on remand when the Tax Department applied a percentage- .
o ) ha'sed “weighting vmethodolo'gy” in its re-valuation. Antero: d_isagreed_ with this interpretation of
= Steager and proffered competlng calculations to correct the resnlting errors in the -re_-valna_tion.
| ’Ihere_fore,'Antero’s' ohjection does not raise 'ain.e'v'v claim or s'eelr leave to file an amended
= petition Aa.s:in’the cases cited in the County’s Response. Antero S obJect1on is based on the re-

: valuatlon s non- compllance with the or1g1nal hold1ng in Steager Antero s objection thus is within
E -the' scope of the Court’s- "fMandate,”' which - incorporated Vdirections.- from Steager to “fix
,. ' tassessments""against Aritero to-e‘nsnre they are “consistent with th1s opinlon_” from this Court.®
| 'Nev:erth_eless,' the Courity argues 'tha_t Antero Waiv'ed‘ ‘the_ r‘ight. to challenge the Tax '
- Depértment’s. re-valuation error on remand because, in its v‘iew,‘ Antero was required to raise its

'. 'arQMent_in» its original appeal tothe County before Steager was:‘.even decided. That is logically
g 'i'r_npossible;t Moreover, the rules gover-nin'g the preservation and'Waiver of objections, along with. |
the mandate rule, are -not inc0n_slstent with this conclnsion, as discussed below.
1. - Antero’ 's objection to the Tax Department’s percentage based re-valuat10n was’

o ra1sed in Antero $ 1n1t1a1 appeal in. 2018 and isa part of the appeals. record The proprlety of the -

o Tax Department’s percentage-based deductions and caps have been the subject of Antero’s

o object1on since the initial appeals Were filed in relation to Antero s ad valorem tax 11abll1ty

5 _Indeed th1s ‘Court acknowledged Antero’s arguments in- that respect in Steager notlng,

- “Respondents appealed the1r gas well Valuatlons to the respectlve Boards of Assessment Appeals
- _'(“Board(s)”) for the appropriate- county, —claiming that their actual expenses were in excess- of the

- stated percentages and that the cap resulted in an artificial reduction in the operating expense

5 County’s Resp at 10-15 (Nos. 20-0530, 20-0531).

= - 8242°W. Va:at 225 832 S.E. 2d at 151; see also AR. 2036 (No. 20 -0530), AR. 2036 (No. 20- _
' '0531), A:R.906 (No. 20-0579).



- -+ deduction where their expenses exceeded the-cap.”” The Court then concluded that “the bUSiness

) eOurt’s_relief erroneously required use of a percentage” due ’to lang'uage'in‘the 'governing State

e _Rules requlrmg that “tThe average annual industry operatmg expenses shall be deducted from

o Worklng lnterest gross recelpts »8 In that regard, Antero ] brlefs in the Prior Appeals % broadly

o .challenged ‘the Tax Department’s valuatlon for all produ'cing wells, argu‘mg that the Tax
ﬁepanment “did not properlyaddr'es's-:the Various_operating expenses'incurred by producers of
nopi;zontal Marcelius-Shale oil aﬁd gas Wells;”lo. Indeed, the Tax ]jepanment'argued “the business
A . -coUrt erred byrutilizing and/or permitting the use of a percentage-to deduct operating expenses -
'oeeans_e the Rule req.'uires’:an ‘average,’ 'stating:"‘":l“he_ avefage of a bunch.of nurnbers is a
o ‘nnilnber."”lil ThiS'Court noted;-“_If so, this merely begs the question as to why the Tax Department -
'ut_i_lli’zed a pereentage.in the first instan'ce.”-12 Mofeover, Antefoss original appeals to the county
L 'co;nmissions;'sitting as-bOards of assessment appeals, challenged the assessment of ;‘al-l producing:
- ,‘ Wén types.”” Asexpla_ined_ i Antero’s briefs in the Prior Appeals, “For tax year 2016, Antero

submitted info,rm'ation:,showin'g'-average -operating"eXpe'nsessfor."all producing well types in West

7 Steager 242 W. Va. at 215, 832 S.E.2d at 141 (footnotes omltted) (emphasis added) This

- ) statement accurately summarized Antero’s position in the Prior Appeals, where it argued, for example, “that

~ use of its actual operating expenses represents the best mettiod to determine the fair market value, for its

E producing wells, as required by the State Corstitution .and West ‘Virginia Code, ‘and its initial letter

requesting a hearing was based: on application of actual expenses in calculating the fair market value of

. _ Antero’s wells.” A.R. 1738 (No. 20-0530), A.R. 1738 (No. 20-0531), A.R. 729 (20-0579); see also A.R.

1739 (Antero ‘also. noted that*“section”4.3 of the Rule contemplates a single average annual industry

L operating expense for wells,” and that “the Tax Department uses different averages-and caps for different

B types of wells, despite no express discussion of this methodology in the Rule.”) (empha81s added) (No. 20-
0530) AR 1739 (No. 20-0531), A.R. 730 (20-0579).

. ¥Steager, 242 W. Va. at 225, 832 S.E.2d at 151 (quoting W. Va. Code St. R. §§ 110-1J-4.3).
“ AR. 1696-1761 (No. 20-0530), A.R. 1696-1761 (No. 20-0531), A.R. 700-749 (No. 0579).
10 AR, 1697 (emphasis added) (No. 20-0530), AR. 1697 (No. 20-0531), AR, 701 (No. 20-0579). -
' Steqger, 242 W. Va. at 224, 832 S.E.2d at 150 (emphasis added).
. 2Id.at224n.23,832S.E2dat 150 n.23..



e Vifginia,f" which was submitted as a hearing Exhibit.!* The “weighting methodolo_gy"’ for oil and

hatufal gas wells is simply a speciﬁc raﬁplicationiof:'the sa:mev “per:(.:i:n't_age'iexpres’sibn’ of the -
3 obéréting expense deduction” valuation method that was diséllonw'ed’in .Sv'-teager'.14 The w.eightihgr }
E rrlrriethodo-l_ogy—like,_ all per§entage,_ expréssions  0£ “the operating expense dedliction—was

. enéqmpaéséd .Withi-ri‘ Antero’s genefél. obj ection .tb as-sessmehté,df "‘all pfoducing well types,” and
o tﬁei Court’s ruling covered all wells subject to the same -“singﬁlar_ mohe‘tary’ average” requirement. -
- In t_hat'regard, Respéndeﬁté’ :char_acterizatiqn's'qf Anterrq’s':ori.grinal ‘obj g'c’;ion,-rthe: issues in
- ' ' ~tﬁ¢' Prior Appeals, and the COuﬁ’s- rﬁling_are :ovefly- narrow. AWhilc_AntAero’s challenge ofthe “cap”

-' 'ir_ril‘)o‘svedby ~Admiﬁistrétive Notice 201‘6-08 was a clear focﬁs of the Prior App»eval,'Antero also
o réiSed the ~i:ssue whether the Tax Department propetly épplied the s’t_afute and fairly-‘assésSed’ fhe
: fair"markef value for producing wells because Anfero’s actual operatihg expenses excee:ded the

- pcﬁcentage assigned by Tax Department. As noted in Steager, “Antero maintained that its.actual

o expenses were 23% for tax year 2016 .and 36% for tax year 2017, r_esbectively,” exceeding the

- 20% allowance for operating expenses under the annual administrative notices.!* Antero thus

- m,airitained’rfhat “the Tax Departme_nt incorrectly and unfairly ignored the actual operating
~ expenses and instead relied on the maximum calculations found in its valuation variables document -
- and-administrative notice.” By failing to consider Antero’s actual operating expenses, the Tax

" Department overvalued Antero’s wells and did not assess them at their true and actual value.”!6

- . 13See AR. 1737 (emphasis added) (No. 20-0530), A.R. 1737 (No. 20-0531), A.R. 60 (No. 20-
0579). , '

o oM S‘eve Syl. Pt. 12, Steager, supra.

15 Steager, 242 W. Va, at 215 n.4, 832 S.E.2d at 141 n.4.

16 A.R. 1704 (emphasis added) (No. 20-0530), A.R: 1704 (No. 20-0531), A.R. 707 (No. 20-0579).
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' Finally, as explained in Antero’s Reply in Opposition to the Respondents’ Motion for

o Summary Judgment under the Tax Department’s pre-Steager percentage based calculation, the

we1ght1ng methodology was “moot” because the 30% average utilized for operating expenses
_associate_d with oil producing wells was higher '_cha_n the 20% average ut1lized -for horizontal
B .Marcellus Shale wells. -Applying the “weighting. methOdOlogy.”:ln-;che context of weighing a higher
.p‘ercent'agewfor oil producing ‘wells 'would have resulted in: a'hig,her overall -operating ’expense
. percentage; :reSulting din efr‘ectively no change to 'Antero"s tax liability. However, the Tax -
L Departmentv’s application of the “weighting methodology”‘betpWeen two- “singular monetary »'
- 'V‘alu'e.s” follOwing remand results in a material ehange,in Antero;s'taX-3liabillty. For thisfreason,
: A:nitero‘did_ ot spe.ciﬁcally refer‘ence the “weighting methodol_ogy’? 'issue in the Prior Appeals

: b,ééaﬁse it was not, at- the time, material to Antero’s tax liability:!”. The “weighting.methodology”

- was, however, generally addressed in Antero’s broader challenge to the Tax Department’s original

. valuations that included the same percentage-based average deductions this Court invalidated.

" Thus, the Tax Department quotes Antero’s Reply out of context.18 Antero stated that it did

. e not “specifically raise the issue of ‘weighting.”!® It did not, however, concede that the “weighting

’ mefhodolo_gy” was not generally rai_sedi in the Prior Appeals as'a component of Antero.’s broader ‘

- ehallenge'-tlrat the originalyalnations did not ,reﬂeet 'the actual operat'ing expenses or the true and

o ,aeeurate value of the properﬁes at issue. The Tax Department omits the word “specifically” when
- ‘it:quo:'t_es_ Antero’s reply, which lea_ds to the mischaracterization that “Antero acknowledges that it

- chose not to. ‘raise the. issue of weighting.”?® Read in its. full context, Antero’s reply statement

17 A. R. 2097 n.3 (No. 20-0530), A.R. 2103 n.3 (No. 20-0531), A.R. 943-n.3 (No. 20~ 0579)
18 See Tax Comm’r’s Resp. at 17 (Nos. 20-0530, 20-0531, 20- -0579). :

19 AR. 2097 (emphasis added) (No.-20-0530), A.R..2103 (No. 20-0531), A.R. 943 (No. 20- 0579)
_2° Tax Comm’r’s Resp at 17 (Nos. 20-0530, 20-0531, 20-0579).
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‘mlerely elariﬁed why the “weighting methodology” was not specifically referenced in the Prior
Appeals: because it was not material until after Stedger. Nevertheless, the impropriety of the
‘f\r\ieighting' methodology”élike all percentage-based-' valuations;was enc'ompaSSed' by the
O _partles Prior Appeals and isnow a component of the Mandate in this matter that must be followed.

In summary, Respondents m1scharactenze Antero’s arguments in the Pnor Appeal this
- Court s ruling, and now the Mandate in an overly narrow way'that obscures the fact that Antero’s:

positiOn-has always'| been-that: the Tax :Department’s valuation'doe"s not reflect the “true-and actual

2921 3322

‘-value of “all producmg Well types, specrﬁcally 1nclud1ng the assessment of “horizontal -

'Marcellus Shale oil and gas wells
2. Antero s ob]ectlon to the Tax Department s new apphcatlon of the * welghtmg
methodology ' is cons1stent w1th Steager ] Mandate Tn Steager this Court drrected the C1rcu1t |
~. Co_urt to “fix assessments”. against Antero on remand to ensure they are “consistent With this
) Aopjrinion.” The Court exp’lained-that ‘;[t]his Court does not have the authority to fix assessments
B 'heeaus'e such authority is vested by statute in the circuit courts.”%* ‘Under these direetions, upon
A remand, the Cireuit Court accepted proffers from Antero, the County*, and the Tax Department for
the'. ré-valuation Aof :Antero"s ad \{alorém tax: liability.> Antero:pro\v/ided'lists of wells to be re-

B Valued according to Sreagér, which included wells producing natural 'gas' and wells producing both

AR 1704 (No. 20-0530), AR. 1704 (No. 20-0531), A.R. 707 (No. 20-0579).
‘2 A.R. 1737 (No. 20-0530), A.R. 1737 (No. 20-0531), A.R. 60 (No. 20-0579).
% AR. 1697 (No. 20-0530), A.R: 1697 (No. 20-0531), A.R. 701 (No. 20-0579).

% Steager, 242 W. Va. at 225, 832 S.E.2d at 151 (quoting Matter of U.S. Steel Corp., 165 W. Va.
373 379 268 S:E.2d 128 132-(1980)).

25AR 2199 (No. 20-0530), A.R. 2206 (No. 20-0531), A.R. 1027 (No. 0579).
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: oili and natural gas.’® The Tax Department then provided a re-valuation based on Antero’s list,”’

" and Anteto filed a motion explaining why the Tax Department’s application of the weighting

k methodology fails to comply Steager s holding.*® The Circuit Court found that “the parties do not

-_ _A dispute the list of which wells  should be re-valued.’ »29 Slmilarly, the parties did not raise
E objections fo the soundness of Antero’ s and the Tax Department’s differmg calculations based on
. thelr differmg appllcations of Steager The crux of the partles dlspute is thus a legal question—
~ Rota factualvone—whether Steager applies to wells that produce »both oil and na_tural gas. -

- The facts. about ‘which wells are at issue and their production quant1t1es were not genumely_

" in d1spute ‘In that context, the Circuit Court was right to accept proffers of the parties’ competing

> spreadsheet calculations based on their differmg‘ applications of 'Steager. To the extent that the

County disputed the facts underlymg these competmg calculatlons it should have raised that
'obJectlon in its Response to Antero 'S, Motion for Summary Judgment 30 not for the first time here.3!

| . -Moreover, the Circu1t Court’s review of the proffered competing corrective spreadsheets

is consistent with the Mandate or the' statute. The Mandate authorized the Circuit Court to accept

N  proffers of evidence for the re-valuation of Antero’s producing wells to ensure that the:a_s:sessment

applies a “singular monetary-average.” As this Court explained, circuit courts-are vested with

2 A R. 2045-50 (No: 20-0530), A.R. 2045-52 (No. 20-0531), A.R. 915 (No. 20-0539).

27 AR. 2045-50 (No. 20-0530), AR. 2045-52 (No. 20-0531); A.R. 915 (No. 20-0539).

2 AR, 2037-62 (No. 20-0530), A:R. 2045-52 (No. 20-0531), A.R. 915 (No. 20-0539).
2 AR.2199 (No. 20-0530), A.R. 2206 (No. 20-0531), A.R. 1027 (No. 0579).

* A R.2182-94 (No. 20-0530), A.R. 2189-2201 (No. 20-0531).

_ 3! Indeed, in its Response at pages 15 to 18, the County still does not dispute the underlying facts
- supporting the parties’ cross-motions for summary judgment, which are the- list of wells for re-valuation
and their production quantities. While thé Respondent questions the “Petitioner’s revaluation spreadsheet,”
located at A.R. 2037-50 (No. 20-0530), A.R. 2061-2064 (No. 20-0531), the Respondent contrarily fails to -

- -question-the Tax Department’s competing spreadsheet. Antero’s spreadsheet, however, like the Tax -

. Department’s, is simply a summary of Antero’s legal argument for how to apply Steager to the: undisputed
facts in calculating a proper re-valuation on remand. A



s ‘aﬁ't.hori,ty,te_ fix assessments by statute.’? The statute, in turn states that “the circuit court -shali, by
- an:erder entered of record, correct the assessment, énd:ﬁx the es'sesSed_ vvalue of the property” if it
de’terr'riines;that any property has bee_nvassessed' at mOre than sixty percent of its true and actual "
‘value In other words, the C1rcu1t Court is empowered to correct the assessments directly and is
e _net required to remand to the county comm;ssmns-for correetlons. 'The Circuit Court did not

e_)f(ceed ite -reviewi_ng and eor;eetiOn authority by aecepting the. parties’ proffers of competing

- -_sp‘reedsheet_s_ showing correetive calculations following Steager.3*

- The Court’s-Mandate thus,-fequired- the Circuit Court to ‘;ﬁX- assessments” against Antero’

' ";c'onsistent with this opinion,” based on what has become a new legal dispute about whiat Steager

. g requires for the re-calculation, as shown by the pafties’ competing submissions. Antero’s position

is that the _re-‘valuati,oh is ine_onsisten’t with Steager and thus violates At.he Mandate. Anterois wifhin
. 'itel rlght to assert th_i’s:objecti_on to a re-valuation offefed for the first time on remand because the
: >C:(.)uv'rt’s difecﬁbﬁ to’ “ﬁX'aésessmentS . '. . consistent with this opinioﬁ” nécessaﬁly means that
Arite-r:e has a right to raise any inconsistency with the Court’s opinien fhrough this later appeal.
| 2 The_refore,'c‘ontrar'y,toi'the County’s argument, the mandate fule‘ does not preclude Antero’s -

L ar"g’ument_s;but,' instead, directs the Circuit Court to fix the assessments for all producing wells .

3 Steager, 242 W. Va.at 225,832 S.E2d at 151,
3 W. Va. Code § 11-3-25(d).

_ 3 Inre Stonestreet, 147 W. Va. 719, 131 S.E.2d 52 (1963) also does not suggest a different
o concluswn There, the petitioners failed to file with the Circuit Court certified. copies of the record of appeal

- from the Board of Review and Equalization. Id at 722, 131 S.E:2d at 54. The circuit court therefore did

nothave a record for review and denied the petition. This Court agreed with the respondent that “inasmuch
as the petition . . . was.not accompanied by any record, papers or orders, certified in the manner provided
by the foregoing sections, the application of the petitioners for a review of the assessment was properly

o - refused by the circuit court by its-order entered June 18, 1962.” Id. at 723, 131 S.E.2d at 55. In thiscase,

by-contrast, the record before the Board of Assessment’ Appeals was filed with the Circuit Court, wh1ch
1nvoked the Circuit Court’s authority to make a reviéw and corrections to fix the assessments.
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. consist_en_t with Steager. Unlike in State ex rel. Frazier & Oxley, L.C. v. Cummings,*> where the -

) circnit court on remand allowed the plaintiff to file an amended complaint to assert a new claim,
" here Anters is asking the Coutt to apply its prior ruling to its éxisting claim under W. Va. Code -
- §11 ;3-25 (c) that it was wrongly assessed. By contrast, corrections to the Tax Department’s new
- vajlnationerro'rs are 'encompassed by the Court’s direction to "‘-ﬁx assessrnents . . . consistent with
o this 'opinion > and not for_eClosed by the mandate rule.

Flnally, it bears emphasls that the Respondents utilization of the: mandate rule in this -

o ' -context is 1mpract1ca1 and unfalr.- In. effect the Respondents argue that Antero should have’
anticipated. the Tax Department’spﬂawed distinction of an 'oprmo_n that was yet to be 1ssued,r

’ ﬁ- waiving Antero’s right to challenge_ an argument that was yet to be made, without sirnilarly. '

- preventing the Respondents from utilizing their own new interpretation of Steager for the same

. case. Antero cannot waive' its right to challenge an argument that- has not yet beeh made.

-B. THE JUNE 2020 GUIDANCE MUST BE APPLIED TO ANTERO’S OPEN TAX
' DISPUTES UNDER STATE APA AND DUE PROCESS PRINCIPLES.

Antero’s brief also es_tablished that the Tax Department’s June 2020 Guidance—which

. -ailovtts deductions.'for .actualf eXpenses and concedes that the prior approaCh of disallowing these
. deductions_“oVervalues” ‘natur_a-lrgas wells for tax purposes—merely cIarities existing state tax law
- and thus -rnnst be applied to Antero’s_ open tax disputes.36 As such, the Tax Department’s decision.
-, to‘apply the 'June 2020 pros_pectively-to only tax year 2021 and its later arbitrary and retaliatory

' :" attempt to “w1thdraw” the Guldance both violate the State APA and state and federal due process
prmcrples The Tax Department’s and County’s responses are meritless.

1. The Tax Department and County, first, say this Court should not consider the June

“35214°W. Va. 802, 591 S.E.2d 728 (2003).
" 36 Antero’s Br at 19-24. (No 20 -0530), 18-23 (Nos. 20-0531, 20-0579).
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- 2020 Guldance or Antero s State APA and due process arguments because the Business Court did .

' not address them below and Antero “waived” them.’’

The argument is dlslngenuous. The
3 Bus_inessCourt did not address the June 2020 Guidance—not because of any conduet by Antero;
- but because the- Tax Department wai-ted to issue the-June 20120'.Guidance' until-after the Business
2 .Court entered the orders now on. appeal The Tax Department admlts the “order on appeal was .

- _entered by the Busmess Court on June 15, 2020”— yet it hides.the June 2020 Guidance’-s issuance:

‘da‘te by calhng it a mere “notice rssued . in June of 2020. 38 That is improper. The June 2020

- . -Guldance Was 1ssued on June 30 2020—15 days- after the orders now on appeal——meanmg the

Busmess Court could not have con51dered the Guidarice in its June 15, 2020 orders.*® And, as the

o Tax Department reéogni‘zes, Antero in no way slept on its rights to “Waive” its arguments.

| Instead, Antero immediately sought Rule 60(b) relief based on the June 2020 Guidance and, to
g 'én_s-ure, preservation of these issues;:included its State ‘A:PA;and;du'e prooess arguments in these

" . appeals. The Tax Department then engaged in extremely arbitrary conduct. It contended that the

o 37 Tax Dep t’s Resp at 21-25 32-34 (Nos 20 0530, 20-0531, 20 0579) County’s Resp at 19- 20
» (Nos 20-0530, 20- 0531) :

3 Compare Tax Dep t’s Resp at 22 (Nos. 20- 0530, 20-0531, 20- 0579) with id. at 8.

39 This Court denied Antero’s request to include the June 2020 Guldance in the record on appeal—
but as noted before, this- Court can—and should—still take -judicial -notice of this publicly issued

B - government: document and the pubhcly issued  government- document. purporting to “withdraw” the June -

" 2020 Guidance, the latteér of ‘which is readily available on'the Tax Department’s website.- (The Tax
' Department has improperly removed thie June 2020 Guidance from its website, during pending litigation -

-+ concerning the effect of that very Guidance no less, further demonstrating its efforts to shield government
* conduct from state judicial review). See Notice of Withdraw.of Important Notice to Producers of Natural -

Gas and Oil - for Property Tax Year 2021, W. Va: State Tax ' Dep t (October 9, 2020),

' https //tmyurl com/yhr8ceeo. As Antero explamed before, Antero’s Br. at 19 n.50 (No. 20- 0530), 18 n.50

- (Nos. 20-0531, 20-0579), “[c]ourts ‘may take judicial notice on [their] own,” and judicial notice may be

. taken ‘at any stage of the proceeding.” Appalachian Mountain Advocs. v. WVU, No. 19-0266, 2020 WL -

3407760 at *4 n.3 (W. Va. June 18, 2020) (memorandum decision) (citing R. Evid. 201(c)—(d)). “[Clourts -

* ‘may, and should, take notice ... of current events of a public nature.”” Id. (citation omitted). Courts “are .-

- " notrequired to close [their] eyes to things which are in plain view, especially in matters whlch concern the
government of the State of which [courts] are a part.”” Id. (citation omltted)

© 40 Tax Dep’t’ sResp at 8 (Nos 20- 0530 20-0531, 20- 0579) .
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' .Bi‘iAsir'le'ss Court lacked jurisdiction to address the June 2020 Guidance because of these appeals ﬁ
7 rai's:ir;'g_the same is§ues—an argument the Bus_iness Court erroneously adopted. So, the Tax
- D.e:partm_en_t _iS',iniprOperly trying to have it bOth ways here: It ufge_d the Business Court to reject
g _ébnside;ation of the June 20.20' Guidance because this Court was qonéidering_ the issue in these
.appedls, and now it says this Court, too, cannot consider the June 2b20' Guidance because the
o _Bﬁsiness éo'urt did—'not-'consider the issue below, at the Téx ‘Department;s urging. Effectively,

then, the Tax Department’s position is that Antero has no- state judicial forum for review of the

N JufiejZOZO'Guidance,‘ v_vhichAi's-untehajble as a “fundamental’ requirér‘rient of due process is the

opportﬁnity to be heard at a meaningful time and in a meaningful manner.”*!
Respondents’ other procedural arguments are meritless as well. The Tax Department, for.

. example, admits this Court has broad discretion to consider “constitutional issues” when they are

9342

L “cént:rolling,, such as Antero’s due process argtiments. Y:et'thé Tax Department claims' this
. diécfetion does not apply'be¢aﬁse the June 2020-qudance sor'nehov? “could have been raised»on
- th'éi first appeai” before rthistC'ourt in Steager. That is equally disingenuous. This Court decided -

- St‘éage'r on _Jun‘e.S, 2019—391 days before the Tax Department issued its Guidance on June 30,

2020;43 .Arixtgzro' thus could not have raised, and this Court could not ha_v¢ addressed, the June 2020

, Gﬁidancé 'ip.Stéager—“time tféVé_l is‘niot yét,pbssible. The Tax Départn{ent also says this Court’s

.di'scre_tiqn.to cdnsidé_r constiﬁltionallissues does not apply because Antero’s June 2020 Guidance

- _afguments are based on disputed facts.** That is wrong too. Noe of the facts are disputed, as all

- ofithem app'ear-on the face of the publicly issued June 2020 Guidance itself. Thus, under the Tax

41 Mathews v. Eldridge, 424 U.S. 319, 333 (1976).

*2 Tax Dep’t’s Resp. at 23 (Nos. 20-0530, 20-0531), Tax Dep’t’s Resp. at 22 (No. 20-0579).
| 43 See Steager, 242 W, Va.209, 832 8.E.2d 135 (“Filed: June 5, 2019”).

# Tax Dep’t’s Resp. at 24-25 (Nos. 20-0530, 200531, 20-0579).
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L expenses is lawfu

. :D'epartrnent’s:cwn standard, this Court should decide Antero’s due process claim, as it is “purely
- legal_ in nature and lends itself to satisfactory resolution on the existing [public]rrecord.”45
| ' .2-. "The Tax:Departtnent'and County next co-nte‘nd;that this Court cannot. consider the
- June 2020 Guidance’s effect onr Antero’s open tax disputes: under laW-of-tlle-case principles_ ‘
because,Steager already.held that‘the Tax Department’s diSallowance of deductions for actual
1.46 That is mlstaken In Steager, the Tax Department was defending its decision
- to! dlsallow these deduct1ons under 1ts then- readmg of the appllcable leglslatlve rules—a readmg

AN 11

' St_‘e'ager upheld asa‘ ‘reasonable” use of d1scret1on given the rules s1lence’ on ‘the 1ssu_e.‘l7 Then,
' 'ex"ercising'_the very discretion that Steager affirmed, the Tax Department decided to allow these
g deductions after all through the June 2020 Guidance, in response to which Antero argued that the

. 'June 2020 Guidance merely clariﬁes existing law and thus must be applied to Antero’s open tax

K dlsputes Steager thus had nothlng to do with—and certainly d1d not resolve for law-of-the-case

purposes—the June 2020 Gu1dance s effect Nor could it have done so, since the June 2020

L ‘Guldance- was. issued more than a y_éar after Steager was decided in June 2019. Moreover, the
legislative-rule plovisicn at issue in Steager is different from the legislative-rule prcvisicn‘that the
- ijune"ZOZO Guidance clarifies. 'Stedger analyzed the State’s interpretation of the Word»“oper‘ating

" expen‘ses” '_found in W. Va. Ccde‘ St. R. § 110_—1J-3.16_ and thus dealt with “below the line”

- deduct1ons 48 The June 2020 Guldance in contrast, clarifies a d1fferent ‘provision, W. Va. Code St.

_ R§ 110-1J-3.8, deﬁmng “[glross rece1pts . at the field line point of sale,” and thus deals with

S - ® Tax Dep’t’s Resp. at-24 (Nos. 20- 0530, 20-0531, 20- 0579) (quoting State v. Greene, 196 W. Va.
- 500 505 473 S.E.2d 921, 926 (1996) (Cleckley, 7., concurrmg))

- % Tax Dep t’s' Resp. at-30-32 (Nos. 20-0530, 20-0531, 20- 0579) County’s Resp. at 21-23 (Nos.

200530, 20-0531).

T Steager, 242 W. Va. at 221-24, 832 SEE. 2d at 147-150.
_48 See id.
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:‘%rtboue the line” deductions.®® So law-of:the-case principles do not apply, as Steager did not: ,
. resolve (and could not have reSolvéd_) any issues aboutthe June 2020 Guidance. |
- 3. Last, the Tax Department says Antero’s".Stat'e APA and due process arguments
- _concern'mg the June, 2020 Gurdance fail on the merits, but-the Tax- Departr_nent.is Wrong- there too..
o First, the Tax Department says its own June 2020 Guidance'is “ineffective and void” and
V' wjas “utrithdrawn” in October -2020 because it did not go _through,the State APA’s “mandatory :

‘ 'procedures requmng notice. and comment 50 ThlS is merltless Indeed the Tax Department s

o ', own loglc demonstrates that its attempt to w1thdraw the June 2020 Guldance was arbltrary and

'capricious and thus'inv‘alid under 'the State APA and due process princip,les. The Tax Department '

. repeatedly claims that “all rules” must go through notice-and-commient procedures under the State

E IA'_PA._“ The State APA de_fmes a “rule” broadly as any “statement[s] of policy- or interpretation

s pronounccmen

affect_ing .. rights, priyil_eges or interests” or _that purports to “repeal” a prior -agency
t 52 Under thls 'broad definition, the Tax.DepartInent"s _orr’ginal.decision to" disallow
':,*' .deductlons for actual expenses in Steaéer was unquestlonably a State APA ‘rule,” as -Was the Tax
- .Department s-decision to issue the October 2020 Withdrawal purportedly repealing the’ June 2020- :
-Guldance‘. Yet _n.ezther- “rule” went through notice-and-comment procedures even though the Tax

" Department now tells this Court that “all rules” must do S0 to_be Vali‘d.,5 3 So, the Tax D.epartment

“ has set up the following convejnient.rule for itself: It must follow the State APA’s “mandatory

4 June 2020 Guidance at 1 (discussing W. Va. Code St. R. § 110-IJ-3.8).

-3 Tax Dep’t’s Resp. at 26 (Nos. 20- 10530, 20-0531, 20-0579). Notably, the Tax Department’s - .

S argument here tequires ¢onsideration (and thus judicial ‘notice of) another pubhcly issued government
) -document—the October 20200 Wlthdrawal (see https://tinyurl.com/yhr8ceeo).

o Tax_Dep t’s Resp. at 26 (Nos. 20-0530, 20-0531, 20-0579).
- W. Va. Code §29A-1-2(j).
3 Tax Dep’t’s Resp. at 26 (Nos. 200530, 20-0531, 20-0579),
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. procedures” when it wants to reduce tax liability (e.g., through the June 2020 Guidance); but it is

- free to defy those same “mandatory procedures when it wants to mcrease tax 11ab111ty (e g,

' _through the orlgmal dec1s1on to dlsallow the deductions, and through the October 2020 Withdrawal

- relnstat-lng that dlsallowance). . That is arbitrary _and caprlclous,' -as an agency cannot flit
“ser_endipitously.fro'm case to case, Iike.-a bee buizing from‘ 'ﬂOW.er to flower, making up its rules
- and nolicies as it goes alon’g.”54 ' Besides, the June 2020 .Guidance is best characterized as “mere
instructions” that clarify the State s tax approach based on statutes and legislative rules that remain
o -unchanged and that therefore avoid the State APA’s deﬁmtlon of a “rule” and its alleged -
'“n':ta’ndatory procedures.v”55 The October 2020 Withdrawal also falls entlrely to mention—let alone
o consider—reliance interests and is invalid on that separate ground as well. “When an agency
i changes‘course  as the Tax Departrnent did here through the October 2020 Withdrawal' “it must
- be. cognlzant that longstandlng pohcles may have engendered serious reliance interests that must
: Ibe taken 1nto account >and ¢ [1]t would be arbitrary and caprlcrous to 1gnore such matters.”® “Yet
. that is v‘vhat.the'[Sta'te] did” here by failing. to even mention _relj’ance.” The October 2020
~ Withdrawal is thus invalid for this additional reason alone. 'And the “offect of invalidating an
:agency rule: isto reinstate the rule previously— in force-,”'the June 2020 Guidance.*®
Second, the Tax Department says the June 2020 Guldance cannot be applied to open tax

_ dlsputes because ‘retroactive agency rulemaking” is proh1b1ted > Of course truly “retroactive”

3 Hoover v. Berger, 199 W. Va. 12, 19, 483 S.E.2d 12, 19 (1996).

55 See W. Va. Code §§ 29A-1-2(j) (“‘Rule ... does not include ... mere instructions™), 20A-3-1
(requlrmg procedures only for ¢ rules”)

58 Dep tof Homeland Sec. v. Regents of Univ. of California, 140 S. Ct. 1891, 1915 (2020).
1 |
. -8 Organized Vill. of Kake v. U.S. Dep’t of Agric., 195 F.3d 956,970 (9th Cir. 2015) (en banc); see-
also e.g., Action on Smokzng & Health v. Civil Aeronautics Bd-,713 F.2d 795,797 (D.C. Cir. 1983) (same).”
ST 9 Tax Dep’t’ sResp at 27-29 (Nos. 20- 0530, 20-0531, 20- 0579).
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s rules are disfavored—i.e., rules that “operate[] upon transactions which have been completed or .

B ‘ upon rights which have been acqulred . prior.to [the rules ] passage 760 as they could be used “a

. a r_neans of -retnbut_lonag_amst unpopular groups or 1,nd1-v1duals.”_61 So, that is why Antero relies
. on a settled exception to this ruleagainst retroactivi'tyr to argue that the June 2020 Guidance must |

.b'e:applied:to'.open:'tax-‘disputes: 'Rules that merely;clariﬁ/ existin'g,law are not‘imperrnissibly

B _‘fretroactive” -and so must_be ‘applied to open disputes—i. e., 'dispute_s in which “trans_actions,”_by )

- -deﬁmtion have not “been completed” and conceming nghts “that have not “been' acquired” -

e : -deﬁnltively As Antero explamed before the June 2020 Guldance merely clariﬁes ex1st1ng tax

statutes and leglslatlve rules and must be applled to Antero s open tax dlsputes
- Third, the Ta)_( Department says Antero’s due process arguments fail because the Tax
']')__cpartment’s c_onduct 1s ‘fnot-arbitr_ary or capricious in any sens‘e.’.’_“- This goe'sv,novvhere.' "l"he Tax :
| ﬁepanment has repeatedlytlip:-flopped its position'on dedu'ctionsfor‘actual 'expenses without any
L reasoned .e)iplanation or consideration of reliance interests. . In1t1a11y, in Steager the Tax
L -Department took the posmon that the deductlons were not allowed w1thout gomg through any of

the notice-and comment procedures that it now. claims ‘all rules” must follow. 65, ‘The‘n the Tax -

. Department 1ssued the June 2020 Guldance allowing the deductlons after all and admitting that

it prior posmon overvalued wells for tax purposes—yet w1thout any explanatlon the Tax

60 Martmez V. Asplundh Tree. Expert Co., 239 W. Va. 612, 617 803 S.E. 2d 582, 587 (2017).
8. Landgrafv. USI Filin Prods 511 U.S. 244, 266 (1994) : ,
62 See Martinez, 239 W. Va. at 617, 803 S.E.2d at 587; see, e.g., Williams v. Dep’t of Motor

e -'.Vehzcles 187 W. Va. 406, 410, 419 S.E.2d 474, 478 (1992).

. -6 Antero’s Br. at 19-24 (No. 20-0530), 18-23 (Nos. 20-0531, 20-0579); e.g., Clay v. Johnson, 264
F. 3d 744 749 (7th Cir. 2001) (clarifications apply to open- disputes); Levy v. Sterling Holding Co., LLC

o S44F. 3d 493, 506 (3 Cir. 2008) (same).

64 Tax Dep t’s Resp. at 29-30 (Nos. 20-0530, 20-0531, 20-0579).
65 Id. at 26.

15



. Depart‘ment refused to apply the June 2020 Guidance’s clarification of existing law to open tax .

disputes, ignoring decades of precedent without explanatlon % Then, when Antero challenged this

- refusal in court the Tax Department abruptly attempted to “w1thdraw” the June 2020 Guidance, -

cla1m1ng it was invalid because 1t d1d not go through notice- and comment rulemaking—even

though nerther the original decrs1on to d1sallow the deduct1ons nor the October 2020 Wlthdrawal

_reinstating that disallowance went thrOugh_those “mandatory”‘ notice-and-comment procedures.’
' The Tax Department has thus defied what it claims are man_datOry rules to extract millions of -

- -dollars'in taxes from Antero,'and now it is feigning reverence..for thoSe very same rules in an
_ 'attempt to keep the money. Due process precludes this “[a]rbitrary and irrational” state action.%®

. C..  THE STATE’S TAX REGIME VIOLATES EQUAL PROTECTION AND
' DORMANT COMMERCE CLAUSE PRINCIPLES. =~ -

Antero s brief also ‘estabhshed that the Tax Departme_nt s discriminatory ad valorem tax

' reg:ime also .violates._ settled federal and state equal protection and dormant Commerce Clause

L principle_s’based in part on admissions at public tax hearings in October 2019.8° To summarize -

" -Antero chooses to sell its gas out of state, meaning it incurs expenses to get its gas to out-of-state

e - markets. that are higher than those incurred by producers who sell their gas only or primarily in

- 'Wes't Virginia; Yet the Tax Departmmt gives out-of-state sellers like Antero and in-state sellers
' 'the' same"‘average deduct1on and does not allow them to deduct the1r actual expenses ThlS has -

a d1sparate impact. on out- of-state sellers like Antero who 1ncur h1gher nondeductible actual

66 See Antero’s Br. at 19-24 (No 20-0530), 18-23 (Nos 20:0531, 20- 0579)
67 See id, at 6 n.11 (No. 20-0530), 5 n.11 (Nos. 20-0531, 20-0579),

o 8 Thomas v. Rutledge 167 W. Va. 487, 280 S.E.2d 123, 128 (1981); see also, e.g., O Nezlv Czty
, of Parkersburg, 160 W. Va. 694, 702, 237 S.E. 2d 504, 509 (1977).

986 e .g:, Antero’s Br. at 30 & n.107-(No. 20-0530), 28 & n.107 (Nos. 20-0531, 0579) (citing Tr..
v of Oct. 10, 2019 Hrg. Before Harrison Cty. Comm’n at 33; Tr. of Oct: 10,2019 Hrg. Before Tyler Cty. Bd
- ‘of Assessment Appeals at 27; Tr. of Oct.'8, 2019 Hrg Before Doddndge Cty. Comm’n at 27). '
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© - expenses to get their gas to out-of-state markets. The regime thus effectively operates as a tax on .

- eond_uetin'g business across state lines and gives a windfall to and effectij/ely subsidizes in-state

. _se,l_lers. at'the' e)rpense_ of out-of-state’ sellers, in 'violation' of equal rprotectio_n and dormant
. AACommerce Clanse principl'es_.' The Tax Department’s -responses are, again; meritless.

E 1.  The Tax Department, first, says this Court should not.exercise its disCretion to

: conSlder these dis_positive__eonstitu_tionalr issues because VAntero could have raised- them in Steager

- and because they turn on disputed facts.” Yet again the argument is disingenuous. First, Antero’s

e : edual protection and dormant Commerce Clause arguments are based on,the June 2020 Guidance -

' and the '_’l‘ax Depaﬂment’s discri_mlnatory admissions on theé record at public tax _hearings in

. : Odtober' 201 9—f0ur monthsrzﬁ'er -this Court’s June'2019 decis_ion in St:'e_a_gér—that Antero should
's1mply “sell- [1ts] gasat the wellhead” in West V1rg1n1a if it wants to* ‘pay less taxes:.” Antero -thus

. could not have raised these later adm1ss1ons in Steager—agam time travel is not yet possible. (For ,
the same exact reasOns, th_e Tax D_ep'artment’s law-of-the case contentions as to Antero’s equal
. protectlon and dormant Commerce Clause arguments’' are Ameritless .as Steager did not and could
" not have demded those’ arguments ) Second, Antero’s equal protectlon and dormant Commerce

Clause argUments turn—not on any d1sputed facts—but on the adm1ss1ons‘of ‘the Tax Department

L durmg these publlc hearmgs wh1ch appear in black and white in the transcripts and cannot be

- _dlsputed by the Tax Department ‘So once again, under the Tax Department s own legal standard '

.- this Court should consider these constltutlonal issues, as they are “purely legal in nature” and lend -

- themselves to “satisfactory resolution on the éxisting [public] record.”” .

™ Tax Dep’t’s Resp. at23-25, 32-34 (Nos. 20-0530, 20-0531, 20-0579).
7 Id at30-32.

o T at 24 (quotmg State. v. Greene 196 W. Va. 500, 505, 473 S.E.2d 921, 926 (1996):. (Cleckley, :
- 'J concurrmg)) '
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2. : Last, the Tax Department says Antero’s equal protection and -dormant Commerce
Clau_se arguments'fail on theme'rits.7_3 The Tax Department is incorrect.

" . First, the Tax Depar?tment.is.wr,ong about A_ntero’s equal protection arguments—in fact,

- _the Tax Department ] assertrons make the equal protectlon v101at10ns even clearer The TaX

- Depa'rtment adm1ts- that a state tax reglme must treat “all persons w1th1n aclass equally 74 But

_the Tax Department s only assertlon of equal treatment is that “none of them —i.e., in-state gas

-sellers and out-of—state gas sellers alike— are perrmtted to deduct their [actual] expenses > as they

o -all get the same “average” deductlon This explains why the tax reglme violates bedrock equal

' prOt'eCtio_n princlples. I_n-stat'e and Qut-of-'state sellers are Undisputedlyi_selling thesame product: |

'l\latural gas prcduced in West Virginia. But in-state sellers incur nondeductible actual expenses.
o to get their gas to West V1rg1n1a markets that are lower than out ef-state sellers who must get their
A 'gas to markets out of state. Yet the Tax Department glves both sellers the same deductton The

: Tax Department s reglme thus glves m-state sellers a wmdfall in the form of. reduced tax liability

S .whlle burdenmg out-of—state sellers w1th higher tax 11ab111ty—s01ely because they choose to sell

thelr gas aCross state 11nes. The taxable value of Antero’s property is thereby s1gn1ﬁ'cantly and o
) -artiﬁcially_-:inﬂatedfi m ,rela'tion to ilocajl | cempetitors’ undiSputedly -“‘co'mparabl’e neighboring .
prcperty,”: which is inturn“[ilntenticnal[y]”i and'f‘systematic[ally] undervalue[d],”'given-that local

- sellers de not i‘ncur_si_gniﬁCant',‘nondeductihle? postprcduC_tion e)_(penses.76 ‘These “gross disparities

» in't_he assessed value of generally comparable: property contravene the constitutional right of one

- 7 Tax Dep’t’s Resp. at 35-38 (No. 20-0530); Tax Dep’t’s Resp. at 36-38 (Nos. 20-0531, 20-579).
™ Id. at 35 (Nos. 20-0530, 20-0531, 20-0579).
Ly | |
" ™ Allegheny Pittsburgh Coal Co. v. Webster Cly. Comm’n, 488 U.S. 336, 342, 344 (1989),
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R tégéd’-ﬂpon‘the_mll value of his property”” and thus deny Antero- “equal protection of the law.””? :
. The Tax Department repeatedly cites- Murray Energy .Corp. 1{.‘ S(eagér;78_ but that case explicitly -
- réc:ognizesj:th.éit “even"theﬁﬁifdnﬁ use of a [tax] formuia”;such as the “average” deduction at
- iésue here—“against indiscriminately valued properties may create qquality issues.””
| Second, the Tax ]jeﬁértrnegt is. wrong ab(_):ut: Ahtgfo"s. dormant Commerce Clause
- Aa.r:gumentsr—again? the argumqnts_bring the constitutional viblat_io"ns into sharper relief. To start,
t’hé» TaX Départ.lnen'tjcohteﬁdsmat; ‘;éfoésing state iiﬁés” is Sc.)xirilého'vvi_f‘:irfele\)an.” within the ad
o -vélorem tax régime_', as_'actiual .expéﬁses_ cannot be ciedthed: ‘.'f\ﬁhcf}thcr' they are incurred in West
 Virginia or .ini any othe;r’stzilte.”80 This fails. A simplified hypothetical_ demonstrates why the
o afgufnent is réd_uctive and flawed. ~A§§ume the Tax Department offers all-produ_éers the same $100
B -“aa\/eragé” de'ductioh' againsf actual éxpénses. And-vséyv a'We_st Virginia: producer iﬁcﬁ_rsblﬂy $50
in éct}ual"expénses té get its gas toa lo¢al West Virgihia market, while Antero incurs $300 to get »
.th_.e safné‘ ga_s'té anbUt-of-state -markef'in-Ohio. The Weét Virginia brdducef gets a tax windfall in
> th1s hypdtheticgl:_ It gets a $100 deduction against its only $50 in'actual expenses. Yet Anterois
e fofcéd to pay higher taxes: It gets only a $100 deduction against its ni_uch—higher'$300 in actual

. expenses, meaning it is effectively taxed on the difference of $200. ‘The sole reason for this

L disparate téx treatment? Antero decided to sell its gas across state lines in interstate commerce.

" That is the very essence of 4 dormant Commerce Clause violation. The tax regime illégally taxes

 gas sales “more heavily” when they “cross[] state lines”®! and directly benefits local sellers through

77 Id. at 346.
78 Tax Dep’t’s Resp. at 35-36 (Nos: 20-0530, 20-0531, 20-0579).
™ Murray Energy Corp., 241 W. Va. at 644.
- % Tax Dep’t’s Resp. at 36-37 (Nos. 20-0530, 20-0531; 20-0579).
% gymeo Inc. v. Hardesty, 467 U.S. 638, 642-46 (1984),
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- reduce_d taxes at out-of-state:sellers’ expe'nse.82 Again, the Tax Department has admitted as much

E by admomshmg Antero to s1mply sell [1ts] gas at the wellhead” in West Virginia if it wants to

-pay Jess taxes.”®*

The Tax Department s arguments thus founder The Tax. Department also
_misunderStands its own tax ‘regl_me- by argumg-that the rlsk of multlple taxation—a separate
L .dormant Commerce .Clausei-VViOIation,-in and of itself—is not.present here because the “proper.ty
' _be1ng taxed is ent1rely located m [West Virginia].”8 Th1s is s1mply wrong. Antero does not pay

: the taxes at issue based on the value of property stat1cally located n West V1rg1n1a—1t pays those

'_ -ta_Xes based on the value,of_ the gas that its propertres produ_ce’.85 - And Jjust like the “rail cars,”

b4

' "‘vessels and. “aircrafts” ‘that the ‘Tax Departrnent describes as .",‘travel[ing] in Jinterstate

- ‘Comm.er‘ce 86 natural gas can be—and almost always isin Antero s case—transported across state

_ lines to be sold i in out-of-statemarkets in interstate commerce. T-hus ,as Antero’sbnef explalned 8

'the Tax Department s reg1me subJects Antero to the. “risk of a mult1p1e [tax] burden »88 ‘and the _-: '

- Tax Department s counterarguments fa11
| I CONCLUSION
Accordmgly, Antero respectfully requests that the Court overrule the Circuit Court’s orders

and remand fora correct assessment

82 Boston Stock Exch. v. State Tax Comm’n, 429 U.S. 318, 328-32 (1977). .
.Tr, of Oct. 10, 2019 Hrg. Before Harrison Cty. Comm’ nat 33; see also Tr. of Oct. 10, 2019 Hrg.

_ Before Tyler Cty. Bd. of Assessment Appeals at27 (same) Tr. of Oct. 8, 2019 Hrg. Before Doddridge Cty. -
B ‘Comm n at 27 (same).

- Tax Dep’ t’s Resp. at 37-38 {(Nos. 20-0530, 20- 0531 20- 0579)

, _85 W. Va. Code St. R. §§-110- 1J-3.8, -4.1 (ad valorem tax based on “gross rece1pts” less- expenses)
| % Tax Dep t's Resp. at 37 (Nos. 20-0530,20-0531, 20-0579).

%7 Antero’s Br. at 30 (No 20-0530), 28 (Nos. 20-0531, 0579). _

- 88 Gwin, White & Prince, Inc. v. Henneford 305 U.S. 434, 439 (1939); see also, e.g, Maryland
_ Comptroller ofTreasuryv Wynne, 135 S, Ct. 1787, 1794-95, 1801 -02 (2015).
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