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L. INTRODUCTION

The Clalmants bnef contams no meanlngful response to any of the legal errors commltted_

o by the Adrmmstratwe Law]udge Trlbunal the Board of Rev1ew, and the Circuit Court warrantmg A

o2 reversal and remand w1th d1rect1ons for entry of judgment for the Pet1tloner Constelllum Rolled-
: Products Ravenswood LLC (“Constelhum Ravenswood”)
lI ARGUMENT REGARDIN G DIRECT APPEAL

The version of the West V1rg1ma unemployment compensatlon statute at issue in tlus case!

o -dlsquallﬁed a clalmant from rece1v1ng beneﬁts for any penod durlng which a. “labor dlspute '

- ) caused a “stoppage of Work "2 The statute d1d not deﬁne “stoppage of work,” but ]un’sprudence :

Lo 1nterpret1ng the phrase asks the questlon of whether a strlke like the one atissuein this case e caused

" a'“substantial curtailment-”_; of the employer’s overall work _du'ring_'-the strike period. Tn other
o words, did the strike cause »the:employer to accomplish overall substantially less Workduring the

- strike than it w'ould'haVe. accomplished overall but for the strike? If that c_omparison shows a

. substantial Cur_tai_lment'of work, then the striking claimants are ’disqualiﬁed.' Here, the record

i :_- 'eyidence'ls clear that the 'Claima_n‘ts ’ prolonged work stopp'a'ge_ substantially 'c'ur_tail'ed Constellium-: _.

= - .Ravenwoo_d’js, oper_atio_ns -di_sq;ualifyi_ng’ them from re.ceiving -u_nemployment benefits.

- 1The vers1on -of the. W. Va. Code § 21A-6-3(4) (2012) in eﬁ'ect at the time of the str1ke at issue’in’

- j th1s case prov1ded “Upon the: determmatlon of facts by the commissioner, an 1nd1v1dual is disqualified for -

' beneﬁts . (4) For a week in which his or her total or partial unemployment is due to a stoppage which

exists because of a labor dlspute at the factory, establishment or other premises at which he or she was last -

. employed[] ‘The 2012 version of the statute is applicable in this case. Verizon Services Corp. v. Board of
- Review of Workfirce West Virginia; 240 W.. Va. 355, 357 n.2, 811 S.E.2d 885, 887 n.2 (2018). In 2017, the

' Leglslature amended W. Va. Code § 21A-6 -3(4) (2017) to disqualify an individual from: recelvmg

- ~ unemployment compensation benefits.in any work “in which he or she did not work as a result.of . . . [a] -
s 'stnke or other bona fide labor dlspute whlch caused him or her to leave or lose his or her employment »o

2W Va: Code § 21A-6 -3(4)



-~ The Claimants’ brief misstates the statute, arguing they “are entitled to benefits if they -
o pfevail .on-any one of the exceptions to disqualiﬁcation under 21A-6-3 (4) (1) Was there a stoppage _
o .of workP (2) Were the employees requlred to accept wages hours or condltlons of employment
' less favorable than those prevalhng for snmlar work in the localltyp (3) Were the employees denied
- ‘_the ,right of COllectiVe_bar'gaining under generally pr_evailing'cOndiﬁons ? n3: Claimants’ item “ (1),’_’_ '
- ’howev'er, is the disqualiﬁ'cation condition itself (the .onlyf thing relevant in this 'case)‘,'not-“one of
- the exceptlons to dlsquahﬁcatmn » Their ¢ (2)” and © (3) » are the- dlsquahﬁcatlon exceptlons to
L ‘condltion (1) (1ssues that are not relevant in this case)
A, _‘ “THE CIRCUIT COURT ERRED BY AFFIRMING THE BOARD OF REVIEW’ s DECISION THAT :
- THERE WAS NO DISQUALIFYING “STOPPAGE OF WORK WHICH EXISTS BECAUSE OF A -
- LABOR" DISPUTE” WHERE NEARLY 700 'WORKERS WALKED OFF THE JOB FOR FIFTY -
'DAYS REQUIRING CONSTELLIUM RAVENSWOOD’S. SALARIED AND NON-UNION
',EMPLOYEES TO ABANDON THEIR JOBs AND WORK LONG ‘Hours' PERFORM]NG THE

'j_ DUTIES OF THE STRIK]NG WORKERS

' The'Claimants employ distinc't'ions‘ without differerices between their case and the cases

- tli_at 'C_Onstelliu_m Rayenswoo& discussed in its opening brief in an _effort to aVOid the clear and -

simp_le pri'nciple for_ which those cases-stand: Myopic j_fo.cus on production' figures is an invalid way
" to detenmne whether there has been'a stoppage of work dunng a stnke
Cla1mants assert that Travzs v. Grabiec, 287 N E. 2d 468 (Ill 1972), is “fully dlstlngulshed

’ from the s1tuat10n” here5 because vazs 1nvolved a group of th1rteen dlfferent umons in multiple |

. i departfr_nents where COnstruc'tJ'on work was -halted_and transportatifon of pro_duct by truck, and barge

¢

" . 3Resp.Br.at2.
" 4Resp. Br.at 15-17.-
5-Resp.'jBr. at15..



s practlcally _ternlinated.’_’f’ Constelliurn ‘Ravenswood is unsure how such immater_ial facts_j“fnlly'
A d:is_t-ingu_ish’.’- T rqm's frOm this 'case_. As the passage from which-the Claimants- quoted made clear,_
.conrts:'mnst.l:ook' not jnst at decreased.:prodnction, but‘.at the totality.of ‘decreased production_,»'
o busmess revenue, servlce, number of employees payroll, and man hours all of which were -
B substant1ally curtalled durlng ‘the stnke here. As noted, the number of working employees :
o 'plllmme‘t'ed_ d_uri'n‘g ,the:‘Clai__rnants" strlke‘,”andsseryice- WOrl( ‘within .thei plant Wa_s 'more; or ‘less:: :
. Acqrrnpleteb,halted.- By:focns,ing'- tolo'na'rrowly on'a tree or two, the-Claimant_s have'nﬂssed.tlle‘forest: }
_',_:: “It may be-that there. are sOme,sitnations m which no_rmal operations' can be _measured accurately
o _ e:nongh m terms of _groSS p_ro:duction:' 3ut ‘there are other ;ituritions z'n_w}_n'c'h a myopic concern wz'th'»'
productzon 0 the ea'clusibn ofth.e;cnnsz'a_'él‘atz'o'ni vofqlldol‘hef'aspect‘s'of the,entei?drisé can resulr in gross ij:
_dist-ortion.-’” Indeed, 'imrnater.ial diﬁ'erences in how many nnions ‘v'vork'ed in vyhat departme'nts,'
E asi:de;-‘-vais could hardly more clearly des‘crlbe- the sitUation- 1n the instant case and therlile that
B __ .should"goyern it, a'_s:thor’oughly co_vered in Constellium Ravenswood’s opening brief.
| Cont-rary'_vto the Cl'airnants" vubiquifOUS'-rhetOrlc, there is _nol l‘lnteresting _paradox of
- :,. con31stency or 1ncons1stency 1n [the Company s] pos1t10n 8 Instead Laclede Gas Co. ». Labor

&’Indus Relatzom Camm n ofMo 657 S. W 2d 644 (Mo Ct. App. 1983), stands for the s1mple rule -

: that When an employer ass1gns 1ts non-umon employees to cover for its strlkmg umon employees':. -

' and those non—un1on employees are unable to do any of their normal work and were only able to

A mamtam some semblance of productlon by putt1ng in unsustamable Herculean hours, there has -

[

$Id.
~ 7287 N.E:2d at 470 (emphasis added).
- 8Resp. Br. at 16.



E b'een,:-by 'any-.-rationa'l:-deﬁnition of the term, a substantial curtailment of work. Thus, “[tlhe

- - curtailment of most management activities must be given eqUal weight with produiction under the -

t

L .statute,”9 and “the better reasonmg 1s that del1very of final product is. not the sole deternunate of i

S .a“stoppage of Work 10 “The better Vlevr, repeated the Court 1s that iwhethe_r-the entgr'e opemzfzo'n B
'0f the employer has returned to norrnal is the dec1d1ng 1ssue o

- The Claimants offer no reason to believe that this logical,j rational interpretatiou of

) 'M1ssour1 's.stoppage- of-work d1squa11ﬁcat10n does not apply to West Vlrglma s.

: The Cla1mants charactenze the result in Boguszews/ez D. Comm rofDept 0fEmp & Tmmmé, :
e ) -572 N.E. 2d 554 (Mass 1991), as belng that where productlon “remamed at normal levels durmg
o the dispute” but the empl'o'_yer"s other functions, like “'maintenance, inspection, testing, v

Vi'nstallati_ori or replaceu_lent,;clerical;and administ_rative functions: Were.either-not performed' or
o »v'trere perforr_ued at ~leirels-hetyveen 3%arid 509% of norr'ri_al,"’ there:is “a -substantial'Curtail_r_nent”of E
work12 fl‘hese facts ‘should ‘sou'ndi farriiliar:" T_hey:aree'ven‘ more,.geherous to-_the.:Bbguszequkz"
g claimahts thari the facts p_re;seri’ted‘ here are to the Clai'rriants -Where p'ro_ductioh- d1d 'ndt remaiii at '

o § norrnal levels, and. all other work dropped to practlcally nothmg The Clalmants effort to . -

: d1st1ngulsh Boguszewskz is therefore d1fﬁcult to understand. _. | _

: Perhaps recoghizir_lg :this, they po‘int to Hertz Corp. v. Actngzr osz'lJ. ofEm‘b.'-& Training, =

i 771 N.E.2d 153 (Mass. 2002), where, the Clair'nants‘say, the _MaSsachUSetts »Supreme Judi'cial ’

19657 S:W.2d at. 650.
) 10 Id )

. BJ4 at653 (emphasxs added).
L Resp Br at16.



R CeUrt “reached the opposite result”-and “found no work stoppage.”* Of course it did. What the -
Cl;e{ménts heve_ “failed to 'cité’f” is:, (1) that in Herzz, but unllke he’re,b while non-union Workerls ‘
' _pefifonhed the union W_orkers_’vwork, they were also dblq toiperfb_'rm « sbﬁh_;e_ of the normal functions

) ofl management;’ﬁS (2) .fhat in-ﬂeﬂg but very unlike h‘er.e,} there was “no reliab'le e\_ridenee‘ of ae »

. 1ncrease1n customer cbmpla_i_rits 'dUe:to the strike,”! and: (3) thatlnHertz, but ﬁnlike..}.le'fe, the -
- g regueﬁbn 1n sqch-ndnﬁ-unio-n_\‘;vo'rker:s'f’.werk Wa_s_ ‘_‘minmf” and thus_' did not constitute a substantial '

) v-vrtfirk _stoppage. 17 Here, the hqﬁ-ﬁpidn inr.‘kers__Were: unable toéerfqrﬁitheir_ own jobs during the

ﬁ_-: 's:ti':i‘ke,: end the cthequeht_redueﬁbﬂ:iﬁ; _’ﬁhat Work Was:;hafdl'y_ “ mipof, » buti nearly coinpiete. And

- here, there were not just customer complaints, but cancelled orders and the loss of customers and

E '-s_af_l:es.i The_ :inst'an_t case could hardly be;any moreﬁdifferent frdm‘flertz.’

B. THE CIRCUIT COURT ERRED BY AFFIRMING THE BOARD OF REVIEW’S USE OF A PLANT
PRODUCTION METHODOLOGY WHICH (1) IGNORED EVIDENCE THAT PRACTICALLYAI.L-;f
OF THE SUBSTANTIAL NON-UNION WORK AT THE PLANT STOPPED DURING THE STRIKE
SO THAT NON-UNION PERSONNEL COULD MAINTAIN SOME LIMITED PRODUCTION; (2)
.. COMPARED PRODUCTION DURING THE STRIKE NOT WITH A COMPARABLE PERIOD. -
* *IMMEDIATELY BEFORE IT BUT TO NON-STRIKE PRODUCTION DURING ‘A WORLDWIDE
. COLLAPSE IN THE AEROSPACE INDUSTRY DURING THE GREAT RECESSION; AND (3)
IGNORED THE FACT THAT FOR ELEVEN OF THE SIXTY-ONE DAYS IN AUGUST AND
. SEPTEMBER 2012, THE PLANT RAN AT FULL CAPACITY NOT STRIKE CAPACITY. -

As the Claimants them'se'lves_'ackhowled_ge', there is “an alm_ést'una’nim(;us- agreement -
o _a’fr_i_b_hg the_bther [si€] 50 state_s’-f-_ithat_:enalysis_'qf 'eilrtaiimen_t ofWofk “refers to the stoppage of the .
A

B4 at17.
‘14 Id
15771'N.E.2d at 156.
16 Id )
Ry /A



o e_mplo_yer’_s operations rather than to a mere cessation' of employment by claimants....” 18 That is;
i -. courts must not over-51mp11st1cally compare only the work. that the Clalmants would have done but '

Afor the1r strlke to the same work that others d1d in thelr absence dunng the strike. Instead they .

¥ ' must compare all of the Work that would have been done at the employer s facrhty durmg the stnke B

'to all of the work that was. actually done durlng the strlke The statute does, after all base '

o ﬁv' 'd_1sqnahﬁ'cat1on_ on.the-stoppage_ of worle,” not the stoppage of production.

.Fz'rst' then, the T ribunai .was required to eompare.all ;.‘WOrk” that wouldhaye_ taken place

. at the Ravenswood facﬂlty durlng the stnke but for the strike, to.all * wor ? that was actually done

- there durlng the strlke Itis beyond dlspute however 1ndeed the Clalmants do not dlspute that-

e that is not what the Tr1buna1 d1d Contrary to the Claimants’ mrscharacterlzatlon of the undlsputed )

_ev1dence, srmply forrmng alurnmum is not “the” normal work act1v1ty at. the plant.® It is- merely a

norma-l work activity at the-plant;As. explal_ned in. Constelllum Ravenswood’s: openlng' brief, -

o : .g‘oyer_ning law,:re,quir'e_d the Tribunal to compare strike-leve_l‘versusi but-for-strike-level product ..

" design, process design, marketing, sales, production, shipping, logistics, maintenance, safety,

: i_. ’personnel_; manag'ement_, ﬁnanee, 'a_nd a host,o_f_other ‘.‘wo'rk”_: norm’ally_ done at th_e*Ravenswood )
s Vfaic:ility: by boththe_union and saiaried'empioyees when ‘eVeryone is domg his or her normal work.zé _
| Inst'ead,~ howeyer; contrary_to the governin-g'_ l'aw,';the -'I?jribnnal'IOOked only at the work that-v '
the Claimants ‘would have 'd:one‘had they.not gone out on _strike - 7.e., making shipp’able.brodnct -

- . versus what shippable product was made during the strike. The Tribunal completely ignored the -

L Resp. Br. at 10-11 (emphasis added).
SRR -Resp.,Br-- at'6'(¢rnphasis'_in original).
2_°‘Pet. Br.at11.



- nejarly total curtailment of all of the other work that t_he salaried.employees would haVe done at thesr -

- jobs-'d'urin‘g the strike but that they could not do because they we,re.s_truggli_ng_ as best they could to
o make at.lea'st some.product.and: to keep 'the-plant from burnmg down,:while Mr. Coop’er and his -

- ) fel;low"Clairnants were on strike. - o
_' | : T}ﬁé:was notfaetnal‘ e_rrjor'._' It was clear legal eriror, anlisapplleation of the‘ gonemlng' case
; : : e
law, and the--Board of Review and th_e Circni_t“COurt were -wrong to aﬁdrm_ ,the-Tr-'ibunal’s'_
b n_i:-isinterpretation. The.Clalrnants donot evenaddress -this- error- in their resp.on'se.r

Even 1gnor1ng the Tnbunal’s.fallure to go-beyond s1mply measunng pounds of alumlnum,
ity 'dldl not even do that correctly The Tribunal’s calculatlons were neither “careful” nor
‘ “thorough ” as the Clannants suggest a Instead the Trlbunal based its er(trapolatlon of what .
o wbuld have been made but for the stnke on h1stor1cal data from' perlods that were wholly dlfferent_.' -

-fronr the strike perlod-(1nclu_d1n‘g-per10d's when the union was.out on strike'during 2010), and 1t R

e -used',substantial,ﬁrll-capac_ity,_ non-strike production figures in its. calculation of the supposed

. curtailed, strike-level production. Finally, the Tribunal ignored the undisputed evidence that

L 'dnring_th'e strike, the Cornpany incurred revenue losses that would be felt in the future.

_ The'only'legally releVant question does not ask courts to compare apples to oranges by

L dlvidingivsihat :the .ernp'loyer' did .three-years before the strike'intowhat- 'Was actually:done tdﬁﬁng-me . _ -

o stnke Instead, it requlres courts to ask' whether the strrke “curtailed” the employer S work Le.,

- ,to ﬁnd the ratio of apples to apples by d1v1d1ng What would have been done during the smlee but for'-_

. _the_ strike into what was actually done during the strzlee.

a Resp.Br.at7.



N o

-' In— some cases, i't might be appropriate to extrapolate what work would have been done -

o durmg the strlke from h1stor1cal data but only zf it made sense 0 do so in that pamcular case: ie.,’

e _Where the proponent of that hlstoncal data lays a foundatmn show1ng that such data is 1ndeed a

_val1d predlctor of What would have happened durlng the strlke but for the strike.
5 But in other cases—hke thrs one—where the only avallable hlstoncal data is from perlods ’
- durinnghjchi the. employer_ accompll_shed sigmﬁcantl'y less w_ork,than the sole ewdence'showed 1t',: '
\ttould have»during thestrikef, then 1t1s clear legal error to use such irrelevant historical- data as |

. 'eyi_dence of the. WOI‘k that 'would, have been done but for the str-ike».

o Thus, for example in a case where the sole undlsputed ev1dence is that the h1stor1cal data

- _' reﬂects output dunng a per1od when demand for the employer s products was at all- time lows, ’

but that dunng the stnke, demand for the employer s product was at all-tlme highs, then it would

,be error to consider such historical data in ascertalnlng the work that would have been done but for -

e strike
- Likewise5 in a case vthere _the,sole,'undisputed_:ev'idenc_e is that _t_he historical data lr'eﬂec-ts -
a ) -out’put dunnga 'peri_od- rthen Athe_ em‘ploYerhadli'ts sinéle 'mostt.importan_t piece of equipment offline
for repair or replacement for months, but where that same undisputed evidence showed that no

- such down-time would have been experienced during the strike, it would ikeiwise be error to

- consider such historical data.

2 From January 2010 until at least mid-2011, for example, the worldwide economic downtum had
S0 greatly depressed demand for the Ravenswood fac1hty s products-that Constellium Ravenswood wasin

“survival mode? just ¢ ‘scraping to get by,” “losing money[,] and not surviving at th[o]se 1ncomes” (App.
1156- 1157) -



" Butthat is exactly' what the-'Tribunal did here. In determining the “but» for the.s'trike”' s
productlon that would have taken place dunng the strike, the Tnbunal used historical data from

.perlods of depressed demand for Constelhum Ravenswood’s products, even though demand 2

- Adurlng the strike Would have been at record hlgh levels.? The Clalmants do not even address this

!

. Tribunal, the Board of Review, and the Circuit Court did Tgnoreit. The Tribunal also used data.

: 'from months where 2 crltlcal p1ece of machlnery (the stretcher) was ofﬂme, but it is undisputed -

e : ‘that it could have been runnmg at full capac1ty durmg the strike. but for the Clalmants refusmg to

- » use it. Agam the Claimants’ do ot dlspute th1s ; they s1mply 1gnore it.

On the other hand Constelhum Ravenswood offered the sole und1sputed unrebutted data .
_SI.IO‘INi'Ilg the produCtion that -WOuld haveoccurred- during the s,t_rike- had; the Claimant_s.not _crippled d'

-tl%e facility’s_ capabrlrtieS-by"going'on‘strike (includrng yvhatvvoutput.had.-been' in.-the-cof‘njmmb'le' )

g ' .rnonths just before the suike),,The Tribunal (and, in afﬁrnﬂng,' the.Board'of Review and Circuit“'

) Court) were: clearly ,Wrong to r'eject that s_ole.relevantievidence.and‘ instead adop't the i'rreleyant

- years old hlstoncal data .

“The Clalmants barely address tlus issue in the1r response, s1mp1y saying, w1thout any

e explanatlon that the Tnbunal was rlght Perhaps inan effort to defend the Tnbunal’s use of th1s ’

o mcomp_arable —and thus 1rrelevant = hlstoncal data, the Claimants did a_sser_t—',v'vith'no‘ evidence— ‘

- - 3-At the hearing before the Tribunal the Claimants put on no evidence of what the Ravenswood -
- fac1hty 's operations would have been in August and September 2012 but for the strike. Instead, they offered

’problem wnh the_lr h1stor1cal ,data, much less drspute it, They s1_mply ask the_Co_urt to do;What the

- only evidence of what the Ravenswood facility’s output had been in the nearly three years prior to the strike;. .

L they never showed how those figures had anything to do with what the facility would have actually produced .
- in August and September 2012 but for the strike.. '



Do that “[b]usinesses are not run on a m‘onthly basis, but ona yearly basis . . . .”2* They then attempt -

to create a conflict in Constelhum Ravenswood’s observatlon that its business is not sub]ect to_'
' anriual or séasonal c'ycles, but s subjeet to industry demand. TheTribunal’s €rror was obliviously
“in assuming that sales in September of one year accurately predict salesiin September of some later- -

' year.

The Clalmants (and the de01s1ons below) have rnlssed the pomt The. sole evidence was- o

i that Constelhum Ravenswood’s busmess is’ sub]ect only to its. customers’ demands. When its

.- customers’ 'industries are doing-pootly, as Was the c'a_se .in th'e:p'e,riods; that the Tribunal based its -

i

-~ “but for strike” figures on, demand for, and production of, Constellium Ravenswood’s-goods were
~ down: But as the undisputed evidence clearly demonstrated, during the time when the Clajmants
chose to walk off their jobs; Constellium Ravenswood’s customers’ industries were doing record-

- breaking business, an.di demahd-for' Constellium Ravenwood’s products would have been equally .

. great.

| '-The-:’I"rib_u_n:al’ e“compari»son _ofinon-eom'para'ble “historical” '_sa'les duﬁng periods of low
N 1ndustry ‘derhand'ahti_constelﬁum Rat(ehsvt(ood"s‘inahillity to-make product due to unprecedented -
* . equipment dutagee'and ah_earliet’ vs_t-rike - .z'._e.,' appies;,te theproductlon that Weuld,have taken
Ii)l‘acejdu-lji'n‘g the stfike = z'.e.,_otangesv _—-a's legal error. | | A
t _ | ]tist as bad, in 'cbmpﬁting the-eUrtailed—capacity’wotk'actually'tlone durin'g th'e strike, 'the -
- Trlbunal admitted that it 1nstead falled to back out a s1gmﬁcant amount of full—capac1ty, non—strzke _

-work eleven of s1xty-one days in fact—a mlstake that badly overinflated the amount of

}»

24 Resp. Br. at 14.
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B productlonthat suppoSediy occurred ;“_during"’ the strike.” Furthermore, the‘-_Labor_"Dispute

o Tr1bunal failed to' take into acCount:.th_é'con_siderable eﬁ°ect of ithe ﬁiture losses of w0rk _that the

L .plant undrsputedly suffered because of the stnke Agam however, the Clalmants do not attempt B

' ' .to defend the Tr1bunal’s mlstakes Iromcally, Clalmants h1storrcal data-(dlscussed supra) even 7_ '
N ’covered‘a period in :2_(_)10 durmg w_hlch_ the facility was _shut'down’for we_eks due to'a labor dispute. |

C 'S‘oi_in- addiu'on'to using full-_capacity', uon-stri/ee ,production‘ ﬁ'gur'es*to' determine- what was done- . -

durmg the strzlee the- Tnbunal also used eurmzled—capamty, (2010) strzlee productlon ﬁgures to

: .':,': vdetermme what would have: been done but for the strzlee Hav1ng stood th1s percentage on its head,

'1t‘ 1.s hardly any wonder- that the Tnbunal’s percentages were so Wrong |
It is unclear from the Tnbunal’s dec1s1on what percentage it used as the cut off for- how -

o _rnuch curtallmen V substantlal ? As Constelllum Ravenswood demonstrated in its brlef the_ '

- work that employees other than the Clalrnants would normally have done but for the. strrke Was .

o g practlcally 100% curtalled durlng the stnke and even the work that the Clarmants would normally:_ '

| have done but for the smke was also substantlally curtalled dunng the strike.
Cltlng Cumberland G’Alleghdn_y Gds Co. ». Hdtcker 147 w. Va 630,130 S E 2d 115 (1963),:1 '

: overruled on other grouuds by Lee-Norse Co ». Rutledge 170 W Va 162 291 S.E. 2d 477 (1982), and

L _ HomerLaughlm Chma Co . Hix, 128 W Va. 613 37 S E 2d 649. (1946), superseded on otherground.v' :

e a;s std'ted i Pz'eleem' D. Kz'rz_der,' 155W; Va.' 121,»181-S_.E'.-2d 469 (1971)',_ the'Claimants assert that West E

S
4

[ ®In computlng the supposed curtalled capac1ty, stnke level productron, ‘the. Labor Dlspute_’ :

e Trlbunal used full-month productlon ﬁgures for August and September 2012, even though for eleven of

- those sixty-one days, the plant was not on strz/ee “The tribunal is mindful that 18% of the August/September .

R 2012 period did not include the strike. .. . Essentially, the tribunal is-treating the situation as if the strike .

"~ peériod was August 1, 2012 to September 30, 2012, for the purposes of measuring monthly revenue,

productlon and shlppmg act1v1ty ” (App 0008)

1



e Virginia eaSe law requires that work be curtailed between 75% and 80%, i.e., that no more than 15% - -

. 01 20% of the work that would have taken place but for the strike actually did take place.?® That is
2 not what those cases said.
HomerrLaughlz'n held that:_

[a] strike, by employees of the operator of a factory, Wthh results in -
- curtailment to the extent of approximately seventy-ﬁve per cent of
- the product1on of one of its departments; and arises from breach of -
“a wage contract by the-striking employees, creates a stoppage of -
work which exists because of a labor dispute, within the meamng of
the statute .

O

. Id,Syl pt. 1. The Claimants -halze'silently- _inserted “onljr” into, this »S}rlla.bus Point to make'it read :
3 “bnb; a strike . . .-;” But that is not what« the- Court held. vThat'ﬁg-ure svas.-used in the SYHabus -:
, Pomt, without any further discusSion,- simply beeause-that ﬁgure-'was uvhat the :case_pres'ented.z_l

é ~ Relatedly, the Claimants also-make much .of'the fact that'Constellimn Ravenswood‘ did not

| put on a_cldition‘al : Wor_k‘ers after .th'e-. Claimants’ returned_ -- fr'omr the -strike to make up for
»»‘“laecumulated- bacl;logff ancl say that thls somehoW takes t.hi.s ca:s_eou't of ‘th_e ‘_‘rule_”- t-hat 'Such:a .

| ﬁndlng is ¢ require‘d_under'Cﬁmberlahd ” in orcler for there toihalve been :a work sto‘ppa’ge;-zs'

Fzrst that too ‘is not the rule, Cumberland does not “requ1re evidence that post-strike,

- - _t_lle employe'r h1r_ed adqunal workers' or‘worked overtlme to catch up-a strike-induced baeklog. It -

) 'sald only that no such ev1dence was present in that case.? Once agaln the Claunants have inserted -

only mto acase .Where the »Court chose _not' to-put one.

2% Resp. Br. at 11, 14-15.
|77 Sep128 W Va at 617- 18 37SE. 2d at 652—53
i Resp Br.at 14,
2 See 147 W. Va. at 636, 130 S.E.2d at 119 (“Wlthrow testified that when normal operatlons were

' resumed after the settlement of the labor dlspute, it was notnecessary to employ additional personnel orto

12



1 Second the undlsputed evidence clearly explamed one reason why this was s0;: because 1n-:»
L Cbnstelhum Ravenswood’s h1ghly competrtrve market customers are not happy to walt around

i 1ndeﬁn1tely Whlle the Clalmants dec1de to come back o work Instead they s1mply cancel thelr )
l . . . .

R orders and take thelr busmess elsewhere 05 fate that Constelllum Ravenswood suffered because -
4 L

of the Clalmants str1ke 3 but a factor that the Tr1bunal falled to take into’ account.
' : : T?m‘d the Clalmants assertlon is mrsleadlng They carefully crafted thelr statement that.

ot

: -“gzth‘ere. was no testlmony showmg any accumulated backlog of work or service i the product or

skzppmg of mamtenance service categorzes 52 leavmg the Court Wltl’l the 1mpress1on that there was

- ) no backlog of work. As their careful edltlng makes clear however the Clalmants plamly knew that -

T such an 1mpress1on would be false

. ‘l N . -
Q- _Okay Wlth respect to the employees in your department now that -
T . the labor dispute is over, is there a backlog of projects and work that. ~ -

» “employees normally would have performed had there been no labor
' d1spute, that must now be worked throughP '

A Yes Throughout the year every year, we. have goals and ob]ectlves j
l .~ and we have—through the year, of course, we establish fimelier [sic
t. . timeline] for ‘completion of | projects or- tasks, closure of gaps so-to
' : -~ speak,-and those were all put on “hold. So, you know, we are
}dellnquent in several areas as far-as closmg of gaps or completmg- _

S ' -place any regular employees on an' overtlme basrs in order to take care of any backlog of work arlsmg from_ S
SN the suspension: of normal work: ”) ' '

L l w0« [A]t a certain pomt you dlsappomted them [your customers] too much and they re gomg to
- look to, our competitors.” (App..0298-99.) “When they [customers] have not received what they wanted.

S 'atl their time; they are generally not very happy about that. So in my role of supply chain, I am. that liaison N
- .between sales and operatron They want to know, ‘When am I going to get 1tP ‘When are you going.tobe .~ .-

: healthyp ‘When are you going to be on time to give me confidence to give you another order?’ So I have -

B ' heard a lot of unhappy customers in the last couple of months, yes- 2 (App 0296.)

) - L3 See, e.g., App. 0297 (explammg that ]ust one week into the- strlke, Constellium Ravenswood sni-_
- largest volume coil customer called and said, “We want to pull all of our orders for the balance of the year. -

.- . We’regoingto fill them with your competltor Wedon’t trust you’re going to fill our order on t1me to meet -
o our productlon needs, and placed its orders w1th Alcoa, a competltor) )

<32 Resp Br.at 14 (emphasrs added)
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maybe a policy or procedure review. There’s several corporate type
things that we are working on, that we have to play catchup now and -
_ hope_fully_ wﬂl be able to accomphsh by year end or by the target date

'Q  Okay. So you’ ré saylng the backlog 1ncluded rev1ews and corporate
-~ - reports? : :

1~ A . Yes,corporate. ass1gned objectives, tasks, thlngs that we had to—or
‘" have to do by year end or by a certain date. So, like I said, those have -
: been put on hold and were put on hold during: this perlod of time, so
- now we're playmg catchup and hoplng to be able to close those
PR -gaPS“' »

B o In fact, the -backl_og of work in the »s’afety »and-env.ironrnental'departrnents' had yet to be cleared at

- the time of the Tribunal’s decision. -
J _

.| Finally, the statement is false even as written. The evidence at the hearing was that the

* plant did suffer a backlog of production orders that it was unable to meet.3* The:strike 4id cause a

o 'signiﬁcant backlog of work—in all- areas of the pla.nt, including_ production.

; Constellium Ravenswood is ‘unsure what “statistical‘hyperb'ole” 'is-.35 The Claimant”s ,
- .

- }

- _ appear to beheve that it means applymg basic math to the sole undisputed record evidence.

o Sirnilarly,':the"Clair_nant_s character‘ize _Con‘stellium'Rav‘enswood’s cor_nparison.of the work that -

“would have” taken place at the plant but for the strike, to the work that “actually” was done “an
_attempt to -distract or distort” the i'ssues.36 But this ‘coniparison is emctlj what the law requires. It

[ .

- was: the Trlbunal (the Board the C1rcu1t Court and now the Clalmants) who have “dlstracted and :

-
P S

' 3 App 0262-63.

. I See, e.g., App. 0303 (“Wlth the typrcal aerospace lead time. of six months, we are gomg to be
.dlsapporntlng customers until probably April of 2013 on the last forecast I put together . It’s going to.be
a long time till we make plate customers happy again. ”) :

- 35 Resp. Br. at 13.
_-3F"Id.
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diiStorted’i 'the_facts:by failing' to take int_o account all of the work done at the facility, rather than' :
| oi}erfsirnplistiCally' loo_king to -just the work that the Claimants did before they went on strike, and

- .by falhng even to do that ina manner that is even remotely defens1ble

_Ci THE CIRCUIT COURT ERRED BY AFFIRMING THE BOARD OF REV]EW S RE]ECTION OF .
. FEDERAL PREEMPTION UNDER THE NATIONAL LABOR RELATIONS ACT,; WHERE IT

R INTERPRETED OUR UNEMPLOYMENT COMPENSATION STATUTE TO GIVE EMPLOYERS o

-~ MORE “INCENTIVE TO BARGAIN: WITH THE STRIKERS” AND TO “BALANCE THE '
- BARGAIN]NG POSITION” OF THE PARTIES '

The Claimants_point out that the Supreme COUI’I of the Unit,ed:States in N Y. '-Téle.. Co. ».

- NY. Stave Dep’t of Labor,”" held that New York’s unemployient compensation provision “is.not

- ) a‘E"state la[W] regu_lating the' TelatiOns _between'emplo'y_ees, theit union and their emplo'yer,’ asto -

s _whlch the reasons underlylng the. pre emptlon doctrme have the1r greatest force.’ Instead as -

; ?
I dlscussed below, the statute isa lmv ofgeneml applzmbzlzgy 38 In such a.case, “thej payrnents to the

-st'rikers implement a. br'oad-st_ate policy that - does notvprimarz'ly.c'oncem l_abor—managemem_‘ relations

N

.3 As ‘the Cila'i'mants fnl_'_ther nOte,'this Cour.t hasr-recOgni‘zed-that in cir»cumstance.s ‘when -
: nnemplojtrhent c_omﬁgnsaﬁén 1s dei)-lO-):red-.as 'just’_snch.a “genefal ‘nnrOOse”' WeapOn_Inerely to
S 'c'g;f_nbgt unemployment, then New York Telephone might apply.‘® Again, however, the Claimants
v mlss t:he. point. - o |
Here, the _TrihunaI'COnld hardly haVe_ been anjy'elea_rer in :saying' -that- its goal in aWardi_ng
g ' the Cla_irn'ants’unemployment compensation beneﬁtswas-not'cOntbatting unemniOyment generally;

. but specifically to give the Claimants 2 boost to “even things up;” becausé the .’I_‘ribunal’felt thatthe -

- 91440U.S. 519 (1979). A A
® Id. at 533 (ernphasis added) (alteration in original)‘(eitatiOn omitted).
"-39 1d. at 534 (emphas1s added) '
o Resp at19. (quotmg Roberts ». Gatson, 182. W Va. 764,769.n.5, 392 S.E.2d 204 209 n 5 (1990) ) .
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o »C}larrnant_s’ 'own decision to-go on strike put them at some kind of a diSadvantage in the:collectiVe -
- bargalnlng negotlatlons “Durmg a strlke the clalmants are not work1ng, the clannants are not .
rdcelvmg pay, SO the stnklng clalrnants have 1ncent1ve to bargaln since the claimants’ fannly .
expenses continue toaccrue and. the clalmants are mthout 1ncome ”41» Thus concluded the'-
'Iirlbunal the State would have to welgh 1nm order to be neutral “The trlbunal is careful to not '-

- 1ntervene to favor one party over another party However o balame the bargammg posztzom of the o

. : clazmants and the emplo_yer regardmg cash ﬂow,”42 the Labor D1spute Tr1bunal dec1ded to award

- :: the Clalmants beneﬁts

1 'The error';m this loglc-barely' needs explaining.» Weighin’g 'in to 'r_est__:or_e a mis_perCeived
e . o _

o

s 1mbalance that was the natural result of free and falr negotlatlons is not remai_ning neutr'a D Itis

‘ffavorin one a _:over another.”:Itis_‘-‘re latin the relations‘between employees their union.
gonep . gulating employees,

. and the1r employer 43 F urthermore, the prom1se of unemployment compensatlon undoubtedly
l .

N 3 prolonged the smlee, hardly servmg the State s pohcy goals

‘\ : _ S
o ‘ - The State clearly stepped 1nto the collectlve bargalnmg negotlatlons between Constelhum )

T Ravenswood and the Umon and mlspercelvmg the Clalmants to be at a dlsadvantage because, o

: havmg» gone"on strlk"e,_they were not'belng.paid, dec1ded- to. ‘-‘balance the barga'ining positions of .

T

. tlie clairnanjtsandthe employer."’ Puttmg aside the Afac't »that' the Tribunal";s-asSeSSment was. clearly_.

|
o
- wrong, the undlsputed ev1dence showed that Constelhum Ravenswood’s small cadre ofn non—umon E

) workers could not poss1bly have kept the fac1l1ty afloat much longer such ass1stance 1ntended not - -

.
-

g
!

4 App.0008.
*2 App. 0008-9.
- %440 U'S. at 533.
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E ‘.:-pﬁ to‘r"Serve the State’s general policy ofielnployrnent security, but expres:ly'inteﬁded fo heip one side iinr‘

‘ a"f!labo'r'dz's'pute,_is pree_mpted by the-NLRA, and it is'—n_ot excused either by New York Telephone or

Roberts T o paraphrase an old adage, w1th neutrality hke that, who needs enemlesP
L. ARGUMENT REGARDING CROSS-APPEAL

The Clalmants have filed what they term a “hmlted counter-appeal”44 assigning error to
- : the Circuit Court"_sv'ruli_ng' tha_t-threev;additional-iasues_they 'had raised befo_re the Boardi‘of Re'view:

. w‘ere _“technically moot.»-”“.si"Two_ ot‘-the three iss_l_re‘s in the'-eroéa-appeall arise | from a since- |
: .l snperseded_provision in W. Va. Code §.21A-6_-3_(4)-(‘2012_), which provided that aclaimant was not
o | difs:dualined from receivingrnnemployment’ eompensadon beneﬁts _where 'he or she was “required -
. . to' “accept ',Wages hour_s or' COnditiona‘ of er'nployment' substantialljrjz less favo'rable' than those -
prenalhng for s1m11ar Work in .the locahty or was ‘;denied the-right -o'f..collectiVe bargaining under :

- generally prevalhng condltlons 146 The th1rd issue 1nvolved the Trlbunal’s de01s1on to quash part »

' l

R of a subpoena purportlng to requlre productlon of certam commumcatlons between Constelhum:

' Ravenswood and its. parent entltles concermng the labor d1spute 47 As detalled below, the issues
' 'r'aised inthe croSs-assigntr1ents of 'errorha'Ve _no:merit,as a mat_ter_ of law. -
Before the Tribunal, the Claimants sought subpoenas duces tecum to compel production of; .

 inter alia, doctiments that they ‘f‘belieVe_[d] [would]-fspe_c'iﬁcally'show that foreign nationals were

o , eontrolling_ al_l'econon'rie isSues in ’thev‘contract negotiations bétW_ee‘n_[the union local] and [the -

g L '“Resp Br. at 21. -
5 App. 1011, |
4 The 2017 revisions stoW. Va Code § 21A-6-3 (2017) deleted and replaced these prov151ons ofthe .

e 'statute See footnotel , Supra.

w App. 0015-0017.
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B C'(limpafmy],—”“'8 which; the Claimants opine, “is a violation of the National Labor Relations Act.”#

B The sdbpoena's sought:

|
| . L. All communications, -memos, emails, text messages, .

~ videos . and - ‘pictures .between Constellium - Rolled . Products-

Ravenswood; LLC employees or its agents, including AFIMAC,

- regarding union members -of Constéllium Rolled Products

- Ravenswood, LLC, regarding the labor dispute between United
Steelworkets (“USW”) Local Union 5668 and Constelhum Rolled _
- Products Ravenswood LLC. .

[
S
1

4
i

-2, Al 1ntemal commumcanons memos, emails, text
_ - messages or videos between. Constelhum Rolled Products -
N inavenswood LLC between union ‘and non-union: employees-
© ' -regarding contract negotiations, replacement workers, or any other
information regardmg the formation of contract proposals for a
" collective -bargaining agreement between Constelhum Rolled -
Products Ravenswood, LLC and USW Local 5668.

3. All commumc_a-tlons', memos, ema1ls,. textimessages or
videos' between -Constellium Rolled  Products Ravenswood, LLC
-employees and its agents and employees or any of its affiliates, and’
Appollo [sic] Global Management, LLC, or any of its - affiliatés,
including Appollo [sic] Investment Fund VII LP, Rio Tinto, Funds "
- [séc] Strategique d’Investment FSI [sic];- Constelhum France SAS,
Constellium Switzerland AG, and any other companies, aﬁihates or
~ agents, regardmg the. proposed collective bargaining -agreement
- between Constellium Rolled Products Ravenswood, LLC and Usw
“Local 5668 1nc1ud1ng the use of replacement Workers 50

Finding these confusmg.requests to be ‘-‘vagu'e‘, general and‘ unnecessarily cumbersome, 5!

- the Tribunal granted ConSt'ellinm 'Révenswood-’-‘s mOtion' to quash the-s_nbpoenas:(and othersnot -

Lo
I

- “Appons.
49 Resp. Br. at 22.
e 'Resp. Br.at 21.
~ . SUApp. 1664-1665.
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oat issue ln'the C.ro'ss-'Appe'al).52 The Circuit Court and Board of Review determined the issue -

- .- . concerning the subpoenas was moot.>

'Before' this Court' -the:'-Claimants co’nt'end for- the‘ﬁrst: tim'ef:th:at the .T_ribun'al’s- order A}: _

3
.4[‘

o ' .quashmg thelr subpoenas constltuted a demal of due process 54 Addltlonally, the Clalmants arguedi o

= . 'before the Tnbunal that the “less than preva111ng wages exceptlon and the “demal of the rlght of -

L

o collectlve bargammg” exceptlon to dlsquahﬁcatlon for unemployment beneﬁts Wh1ch at the tlme, -

- , | 'were contamed in W. Va Code § 21A- -3(4) (2012), should prevent them from bemg d1squahﬁed
.from unemployment beneﬁts

- The Tr1buna1 re]ected the Cla1mants argument and held that ne1ther exceptlon apphed '

L because the Cla1mants were not requlred to- accept wages hours, or cond1t10ns of employment -

_substannally less favorable than those prevalhng for s1m11ar work in the locallty and were. not demed .

-the rlght' of -collecnve -barga1n1ng 'under generally preva1llng condltlons. The Board of 'Rev1ew

o : -expressly d1d not. address those latter two dlsquahﬁcatlon exceptlon ﬁndmgs 55 The C1rcu1t Court‘ L

i 'found the 1ssues sto be moot 56 o

- i.-|' SR
% App. 1011.
.‘;h a - % Resp. Br. at 24-30.
© -5 App. 0125-0126.
- ‘56 App 1011.
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-;{THE CIRCUIT COURT CORRECTLY REFUSED TO DISTURB THE Q_UASHING OF THE
'CLAIMANTS’ SUBPOENAS DUCES TECUM AS VAGUE, GENERAL, AND UNNECESSARY

- CUMBERSOME, WHERE No DUE PROCESS ISSUE WAS RAISED BELow AND THERE
. EXISTED No EV]DENCE OF ANY DUE PROCESS VIOLATION OR. LEGAL ERROR IN THE~: o
- TRIBUNAL S RULING ' '

*‘i_ ,?v_ V. __..L o

.~ The Clalmants lme of reasonlng on the issue 1nvolv1ng the Tnbunal’s denlal of their

’subpoena is 1mposs1ble to follow Rather than addressmg the Trlbunal’S ﬁndmg that the requests ‘
- j_‘ '1n ther_r subpoena were ¢ “vague, general, or un_nec_essar_lly cumbersome, _” the 'Clalmants head down} |

- b

. Several irrelevant paths that,l'ead nowhere,- t_he: ﬁrst-of vyhich Was ,neyer raised_below. »

- { -. The Clalmants 1n1t1a11y style thelr argument as presentlng a clalm of demal of procedural'i_' |

',r

e ) due process They exhaust several pages apparently makmg the pomt that admmlstratlve heanngs g
- 4 ) . .
e Such as those conducted durmg the unemployment compensatlon process must afford part1c1pants -
a %modrcum 'of due p__ro_Cess W_hrch the_ :Trlbuna_l Vlolated-in_ some -unspeciﬁ_ed way. 5

B This vague c'laim appears for the ﬁrSt occasion initheir'cross-‘appeal to this:' Cour:t.- But this *

I

]...

R ﬁ Court has been clear that. it w111 not rev1ew questlons Whlch have not been dec1ded by the lower: R

court 58 The Court has explalned L

[ . .
1; o :. Our general rule .is that When non]urlsdlctlonal questJons have notbeen decrded S
. at the trial court level and are then first raised before this Court, they will not be .
. -considered ... When"a case has proceeded to’its ultimate resolution below, it'is - -
' © . manifestly unfalr fora party to raise issues [before this Court]. Finally, there is also -
I .. ~aneed to have the issue refined, developed, and ad]udlcated by the trial . court 'S0
o thatwe may have the beneﬁts of its w1sdom 759 '

,_: 57 Resp Br. at 24-29 _ _
58 J1i e E.B. , 229'W. Va. 435, 468 729 S.E. 270 303 (2012), Syl. pt. 2. Duquesnenght Co P State o

o ) TaxDep’t 174W. Va 506, 327. SEZd 683 (1984), Syl pt 2y Sand.w Secum_‘y Trust Co., 143 W. Va. 522
- 102SE.2d733(1958).

B thtlowv Bd ofEduc ofKanawha Co 190 W Va 223 226 438 S E 2d 15, 18 (1993)
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i | -:- Givenithat the Claimants raised'no due process issue: before the Circujt:Court, "they;are':r_
| : '.precluded from ralsmg any such cla1m before th1s Court T hus, the1r primary argument on thelr
_crl(')ss-appeal falls as a mater of law- 5

| { Never once do the Cla1mants ever even attempt to show fault in the Tnbunalls conclus1on:
'that thelr subpoenas were “Vague general and unnecessanly cumbersome 760 Certamly, the mere .i
- ﬁ_' 'faet that'the ’l‘ribunal -consid‘ered_ the _Clarmants ! requested subpoenas .a:nd: found t_he_m‘laekrng‘does.- '

) ‘ﬁ;ats'af;ﬁdimeaaegm.af;au;pr’oges;; To the contrary, it shawsthatthe Tribunal anlyzedthe

‘ﬁf: 'subpoe'nas and .art1culated the reasons for. denymg them The Clalmants have made no effort '

' .Whatsoever to challenge the fundamental falrness of the Tnbunal’s rulmg on the subpoenas ST hev
:h'lwe ‘made:ino Showiin‘g ’indi'ca’ting- :any legal ﬂawﬁin,’the declsion‘.- Yet :ith'ey nonetheless urge this -
P

- Court to ﬁnd error in the Tnbunal’s ruhng Th1s brand of skeletal “argument” Wthl’l as. th1s Court ' : |

has po1nted out is no more than a collecnon of unsupported assertlons, does not. preserve a clalm 62 >

S A“]udges are not plgs hunt1ng for trufﬂes bur1ed in br1efs »6s

lee the Court Constelhum Ravenswood 1s left to address poss1ble arguments that the -

i

g ﬁ.- 'Clalmants could hm)e made 1n support of thelr subpoenas even though each argument would have:: -

: been wrong asa matter of law To the extent that the Cla1mants based the1r subpoenas on the

'-<

B ] »(1995)

ossessmg ﬁnal au_thority to enter int_o agreement with _the union',~ t_hat argu'men_t,is v_vrong, and the

1* o
o

!

\

!

l

)

\

e App 1664-1665

_ X Nichols ». Smte 213 W. Va. 586 591 584.8. E.2d 220, 225 (2003) (“As1de from all else, due -
. process means fundamental fa1rness 7). :

e Dep’tofHealth &Human Resources v. RobeﬂMomsN 195W Va. 759 765, 466 S.E. 2d 827, 833 '

S, (quotlng U S ». Dunleel 927 F. 2d 955 956 (7th C1r 1991))



: information that sought by the subpoenas is thus also irreleva’nt.64 To the more 'lik'ely extent that
' ; _ : '
o the Clalmants 1nstead sought the1r subpoenas in an. effort to- pre]udlce the dec1s1on-makers by

. \
|-
x

o palntlng thls as a case between West Vlrgmla res1dents and. “forelgn natlonals,”"’s Constelhum .
‘\, s .

,Rayenswood pointsi out‘ th'at’such an effort is imprOper, unduly prejudicial, and,' ,also; entirely o
‘irgrelevant."- - | | | - | B

The Clalmants say that the 1nformat10n they sought was not protected by attorney chent. |
- : pr1v11ege; and also that they should have been glven the mformatmn because the1r attorney .

has s1gned a conﬁdentlahty agreement 1n thlS case as to any 1nformat10n recelved regardlng trade

- ) or busmess 1nformat10n 766 But the Tnbunal d1d not quash the Clalmants subpoenas on those ‘

L _b;a_s‘e'si; ,'I_‘he_yp'are,_ ther’e_fore', _i‘r_re_l_evant »here.

Mid—stream through. their “argument” concer-ning procedural due process, the Clalmantsn

smtch w1thout explanatlon to a d1scuss1on of admzsszbzlzty 67 They start by saylng that the Rules of |

R ~Ev1dence stand for certaln adm1ss1b111ty propos1t10ns But then they say that those rules d1d not' o

'goyern the ATri_bunali?s 'hearing'._“_ But_ the q_ues'tlon is not_ adr'nissibility' vel ﬂo’n, _but fthe fact -

o ﬁ_- unaddre'sse_d by the Clannants _i.n'th_eir. b‘rief — that their's’ubpoenas yyere' ‘_‘yague,' _general and-f -

" - unnecessarily cumbersome.” Even so, the record demonstrates that the information sought by the

i
N
{
|
i

o } 6 See, eg. Parkview Nursmg Cir Corp 260 N.LR.B. 243 250- (1982) (w1th one 1nappllcab1e S

. e)“(ceptlon, an employer is not required to be.represented by an 1nd1v1dual possessmg ﬁnal authonty to N
o enter into agreement”) (emphas1s added) (c1tat10ns omltted) : :

’ -;ﬁ“Resp Br.4,23,32.
‘ % Resp. Br. at 22.
- -67-Resp. Br. at 27.
68'Resp; Br. at 28.



Kl

)
B have been entlrely 1rrelevant to the controllmg legal quest1ons asa matter of law.

subpoena_s could not po$sibly haVe led to admissible evidence, because any such information would -

" The ﬁrst of the Clalmants three categones of 1nf0rmat10n is 1mpos31ble to understand

| 1. Al commumcatlons, memos; emalls text messages v1deos and p1ctures

|- -between Constéllium Rolled: Products Ravenswood LLC employees or its agents,
. including AFIMAC, regarding ‘union members" of Constellium Rolled Products™
' Ravenswood, LLC, regarding ‘the labor d1spute between United Steelworkers
~ (“USW™) Local" Umon 5668 -and Constelhum Rolled Products Ravenswood ﬁ
LLC 69

i~ Onemight :seek' correspondence' “betwee_n A and B.” :The,Claimants’request h_owev‘er is.
o _
~1nexorably Vague It seeks certam 1tems “between Constelhum Rolled Products Ravenswood LLC ‘

. l

B :" employees or 1ts agents mcludmg AFIMAC Buti it does not say “between Constelhum and.

‘whom Constelllum Ravenswood therefore could not. poss1bly ‘even  have known what o

‘c,c)mmum_ca_tr(ms Werefresponswe.' o

.. by
i I
R

. The'r'equ'est in-the secOnd subpoena.was_worse:"» -

2. All lntemal commumcauons ‘memios, emails, text messages or V1deos
_ between Constellium Rolled Products Ravenswood LLC between union and non-
. 1" union employées regarding contract. negotratrons, replacement workers, or any =
'+ - other information regarding the formation of contract proposals. for a collective . .
'~ -bargaining agreement between Constelhum Rolled Products Ravenswood LLC and} o
~USW Local 5668 .- P -

This r,equesjt -adds- a second : “b_etwe'en,' ». mak?ing ’it' even ,more§ hopelesjslyn unclear between
! . o

- o whom Clearly, the: subpoenas lacked sufﬁc1ent clar1ty to allow for comphance

A i Furthermore the subpoenas were. also unnecessarlly cumbersome As Constelhum
l

o Ravenswood noted in 1ts ob]ectlon to these requests before the Trlbunal compllance Wlth the
L

|-
4

69 Resp Br at 21
L
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oL
[

subpoenas—_WOuld _h_avé required it to 3loca'te and copy thousands of pages of email an_d dot:urnentsf—'dif'

. an effort that would have taken weeks to accomplish, at a cost of tens of thousands of dollars, and "
.

R 7
" not address this in their brief.

I N

Even if the subpoenas had not been plagued by obvious facial deficiencies, the Tribunal

- durlnga time :w.henlConstelliumi Ravenswood was preparing 'itis:o:vrn leéal: case. The Claimantsdid -~

= Wfouldﬁ_surely have quashed them based' on their improper :aﬁt'temptﬁt_o'-‘expose'-Constellium: =n

: R’avenswood-’s .bargaining,strategy_. .“'Ther_e is _no--requirement- for-the*Company.to disclose its
bargammg strategy or tact1cs or the op1n1ons mental thought processes, or conclusmns and "

bservatlons of its bargammg team members n
; _The ALJ 1n-iBeacon' Sales dlscusS.ed'Boa'rd precedent and _reasomng for the protection of -

- such strateglc 1nformat10n In short the partles (employer and unlon allke)' “must be able to_"

: formulate the1r pos1t10ns and dev1se the1r strategles w1thout fear of exposure »72 The AL] noted :
E

S .that in Boz.te Cascade, 279 NLRB 422, 432 (1986), the )udge concluded that “desplte the hkelyj_v

' 'probatlve value of an employer s documents d1scuss1ng the hlstory of collect1ve—barga1mng :
3 _

e 'negonatlons and strateglc plans for future bargalmng, such records must be sh1elded from-" .

: d1sclosure 1n order to enable the bargalnmg process to funct10n properly n73

‘ The Cla1mants obv10us purpose Was to pre]ud1ce the T r1bunal by pa1nt1ng th1s d1spute as‘-.

o one between West Vlrglnlans and “forelgn natlonals,” a fact that the Clalmants counsel made -

l
o
l
iE
O -
F

- 7 Beacon Sales Acquzsztzon, Inc d/b/a Q_ualzgl Roof ing Supply Co.; ; 2011 WL 3625915 (D1v of ]udges, L
o 1993) at 25- 26 (quotmg Morton Intematzonal Inc., 1993 WL 1609483 (D1v of]udges 1993)). :

72 Id
- 7.3 Id.
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t

1

: perfectly obvio1'1s when he'called the ‘Union 10ca-l’president tothestand and be_gan- his'question by -

l

' -‘ - cymcally ask1ng whether was a Par1s1an?’

,4' -

ey . MR, SLAUGHTER Your Honor, I ob)ect to-the relevancy of these lines” off» .

. questlonlng 7
- MR MARONEY I 'm gomg to t1e it together Your Honor I can show you Iam.

_ ]UDGE SAYRE You re saymg that because of the nature of the ownershlp the' '
_ clalmants were demed the1r rlght of collectlve bargalmngp '

COMR: MARONEY Yes, Your Honor
S ,‘_'-]UDGE SAYRE The ob]ectlon is overruled I have reservatlons that the nature of :
. the ownershlp is going to, per se, be outcome determinative on this issue. -1 would-

- "be more inclined tolook at the results of the negotiations and the g1ve and take ther -
- concessions on terms as the negotlatlons unfolded "o :

B But t-heClai_mants n_ever_ did “.t_ie it together, . the 'I"r_ibunal.vquashed their ,su.l_)poena, and '

L tlle Board' and:Circuit' COurt c'orr'ectly reﬁised to 'disturh its decisi'on Constellium Ravenswood .

e respectfully requests the Court to follow that lead and re]ect the cross- appeal

-

.
‘0
1

"THE - C[RCUIT COURT CORRECTLY LEFT UNDISTURBED THE TRIBUNAL 'S

. _CONCLUSIONS ‘THAT (1) THE CLAIMANTS HAD NOT BEEN: DENIED THE RIGHT TO
. COLLECTIVE BARGAINING AND (2) THE CLAIMANTS HAD NOT BEEN REQUIRED TO = - -
s :‘ACCEPT TERMS "AND- CONDITIONS LESS FAVORABLE THAN THOSE PREVAILING FOR . -

. -SIMILAR ‘WORK,- WHERE THE . EVIDENCE SHOWED . THAT THE. COMPANY HAD -

TR BARGAINED IN GOOD FAITH THROUGHOUT THE NEGOTIATIONS

i

4

|
4

- ) Under the version of W Va Code § 21A-6 3(4) (2012) that was in eﬁ‘ect at the t1me of the -

b
i

ks d‘lSpute, employees 1nVOIVed 1'n a ’work st0ppa‘ge 1nc1d‘ent to a 'labor d1spute c0uld -avold the1r -

e ,dlsquahﬁcatlon for unemployment compensatlon beneﬁts 1f they could show they were denled the o -
R _nlght of collectlve bargalmng, or were forced to accept terms and cond1t10ns of employment that - |

-Wer_e less fay_orable'than those prevalllng in the localltyg

L TApp12311233. .
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BT

: Here, the _Claim'ants? 'appear‘t'o allege that Constellium Ravenswood bargained in bad faith

' during‘_the:.ne'gotiat:ions. and -therefore no disqualiﬁcaﬁon under'.the_statute should ‘apply. The -

S .deterrmnatlon of whether an employer bargamed in good falth however, is. reserved to the National -

l

[ _Labor Relations Board.” Although not addressed by the Board of Review or the C1rcu1t Court the -

- tlli'r_e:e statutory exceptions in the former'version of W. Va'.' Code.§ '21A46_-3(4)_ required the;Tnbunal_ N

to parSe*the employer’_s ‘prOpoSals.and _negotiation .strategies; With' theicorres’pondingz ability 't'oi |

.grant or deny unemployment beneﬁts to the clalmants based on thls assessment. The three

s ,- exceptions in w. Va. Code § 21A-6 —3(4) (2012) requlred (1) determimng 1f the value of bargalmng . '

c ) prOpos‘als»ls substantlally less favo'rable than those prevalhng for s1m11ar' work in the' locahty;

o ,(2) dec1d1ng whether there has been a demal of the rlght to engage in ¢ collectlve bargalmng,

ER _ g
o (3);deternun1ng- if the employer has shut _down a plant to “_force_ a wage reduction-, changes in .hours '

g or working conditions; ”
' 7_» Although_the Board of 'Review d1d not rely on’the:exceptionsin its decision, it adopted thei- ;
) 'Tﬁbuhal’s ﬁ_n’din‘gs:,.: _including-its_ r'eview of the exceptions 'andi'ts as'sess'ment :of Cons'tellium :-
’lliavenswood‘s ba‘r_gaining‘positions_- and tactics, ‘in its;.entirety. Because these _exceptions-'overlapi-p.
w1th the'NIJRB’s_jurisdiction — -and in.some cases-.ev'en' exceed theNLRB’s aut:hority-to become

» :.': involved in ia-l_a‘bor dispute-—-ithethree st‘atutory»exempti—c)ns inthe former statute undermined the '

: ..l

' NLRA’s statutory scheme Well estabhshed Supreme Court precedent shows that federal law '

2 ‘preemptsW Va. Code § 21A-6-3(4) (2012)

- 0

, 7 The Court should recognize that Clalmants secured unemployment compensanon beneﬁts, and :
- _those benefits were paid out many years ago. Likewise, the Union’ dropped its unfair labor practice charge

- that had alleged-the Company failed to bargain i in good falth many years ago. That bemg the case, no legal

- reason exists to overturn the Tribunal’s dec1s1on
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o -
I The first exceptlon dlrectly conflicts with the fundamental pnnc1ple of labor law that an -
S

: erlnployer need not oﬁ'er terms or condltlons substantlally more or less favorable: than those

S lprevalhng 1n the reglon The NLRA and Umted States Supreme Court precedent are clear that -
S

R _nelther employers nor unions are compelled to agree toa proposal make concess1ons or come to

l
[

'an agreement 76 By g1v1ng the Tnbunal and the Board of Rev1ew the authonty to grant or deny o

S 'beneﬁts'-based_ on. t'heﬁsubstanCe-'of_ the 'employer .s prOposal -Or 'goals-,: the statute. effeﬁctlyely‘ij E

- regulated bargalnlng behav10r that Congress 1ntent10nally left unregulated

Moreover the second exceptlon in the former statute 1nvolved evaluatlng whether'ij-

- i employees have been demed the rlght to engage in collectlve bargalnlng, wh1ch d1rectly overlaps :
o

w1th the NLRB’s authorlty to mandate good falth bargalnmg under. §§ 8(a)(5), 8(b)(3), and 8(d)--:: » -

‘“r

- Vof the NLRA West Vlrglma cannot estabhsh “state-lmposed” standards for What constltutes i

od falth” collectlve bargammg, under pam of grantmg unemployment beneﬁts to employees as

]l

R 2 sanctlon on top of NLRB remedles where in the state’s view the employer has denled employees' :

i

- 'tlle nght to good falth bargalnlng 7 Only the NLRB may make bargalmng determlnatlons and issue
- :_- 'rernedles pursuant to its exclus1ve authorlty under § 8 of the N LRA

F1nally, w1th the thlrd exceptlon the former West V1rg1n1a statute looked to. whether an

L : emplo'yerhas ;e_xercrsedjlts lawful rlght;n_ot to operate} in order to ob_tal_n c‘onceSsro‘ns ot wages or.-

o other terms of 'e_rnploy_ment, with a resulting ;penalty from the _stat'e 'for:t'alrin'g s'uch_actiOn_.- :Granting' :

J -

~ . unemployment compensation benefits contingent on an employer’s shutting down operations .

l SR SeeNLRB P, Jones @Laughlm Steel Coﬂ) 301 US 1, 45 (1937), HK. Porter, Inc . NLRB 397:
'US 99, 107-08 (1970). ‘

L 77 Scm Dzego Bldg dees . Garmon, 359 UsS. 236 244 (1959) (“To leave the States free to regulate
conduct 50 plainly within the ¢entral aim of federal regulatlon involves too great a danger of conﬂlct between
g power asserted by Congress and requrrements 1mposed by state law. ”) ‘



§
H

e penalizes the employer’s unencumbered right to “shut down” their operations in an effort to

convmce their emploYeeS to accept_: their proposals.” Thus, the former West Virginia statute .
sclJught imnroperly-:to:i’mpact;-and balance a-p_rocessf'—_'collective.-hargalning'—f'that C‘ongress h‘a‘s .
. rrlandated:mu_st rem‘ain- free from s_tate lnterference. o
: - ‘In: sum, 'the.;tllree 'statutOry‘_;e:x'ceptions in the ‘prior rers_io'n of the _statute_'formed a
- 'frameWOrk that itself was preemptedhy" .feder'_al_ labor law"to' the extent that it-allowed -the state’and
.it;s:adr'ninistrative ,agencies to inﬂuen‘ce;the__content,of‘collective-l.)argaining -agreements‘;-reglﬂate g |
. har.ga_inin_g conduct;or limit ;theiahility.o_f an. employ:er;.to: chooae.to ceaae.operaﬁng ‘during a strike. :

' "I‘jhe'gr'anti_ng or 'de'njial »of-unemnloyrnent benefits may not turn on 'such factors. The Union’s -
 Gross-Appealask this Cotrt o intervene whiere it cannot S
I .
[ Although it is. dlfﬁcult to follow thelr argument with prec1s1on, the Clalmants appear to

' -argue that an unfalr labor practlce under federal labor law g1ves rise to the “denlal of the rlght .

T of collect1ve bargammg exceptlon to the unemployment compensatlon dlsquallﬁcatlon that'
S ,

'- 'apphed under the former version of W. Va. Code § 21A 6 3(4). (2012) That is mcorrect

~ In Roberts ». Gatson 7 th1s Court stated only that “by usmg the phrase ‘demed the right of '

collectlve bargalmng,' ,[§' 21'A—_6-3(4)' (2012)] '1nv1te_d'an-obvlous- reference to federal labor laW

':.': prOViSions concerning; the-duty.'_to barg'ai.ncollec_tirely and the failure to-do so.” 80 But the Court
~ was quite clear that this did not excuse a wholesale substitution of one test for the other:

| - While it-is true that a refusal to bargain on some issues involving.

[ * wages, hours, and conditions of employment may result in an-unfair.

= labor practice, this does #ot mean that every unfair labor practice

™8 See Am. SthBuzldmg Co ». NLRB 380 U. S 300 (1965) NLRB ». Brown 380 U. S 278 (1965)
- 182 W. Va. 764, 392S.E.2d 204 (1990)
L 80[d at 767, 392 S.E. 2d at 207. -
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" constitutes a denial of the right of collective'.bargaining under
[§ 21A-6-3(4) (2012)].%

S Instead “[u]nder our unemployment compensatlon statute the test is not whether the employer

e may have comm1tted an unfalr labor practlce but whether hlS act1ons amounted to the demal of

- .the nght of collectlve bargamlng »82
. Thus, West _Virginia_ law on whether -thére' was 2 “denial of the right of collective
bargaining under the prior version of the statute was s1mp1y th1s
r 'F rom the foregomg, we. extract the followmg general pnnc1ples that -
. :jdeﬁne a-denial of the right of collective. bargamlng undeér [W.Va. -
‘Code - § 21A- 6—3(4)] ‘First, a refusal- to engage in the collective -
_ bargamlng process or to negotiate on those mandatory: sub]ects that'r '
traditionally form the basis of the collective bargaining agreement so -
- frustrates | the process as to constitute a denial of the right. Second,
- arefusal to sign a written agreement which has been duly- negotlated '
‘would constitute a denial, because such refusal isa negat10n of the
' bargalmng process.® - '
- 'Once the emp‘loye’r- proves that the work,st0ppage'disqualiﬁCa_tion_e)dsts,_ the burden shifts .- -
: t_cj)“the-cla_imant_jto_proye that: an :exce'pti'on' to dis,qualiﬁcati'on-e:rists.sl-
| 'V',Although' the “denial of cOIIeCtive .hargaining’y’ exception generally presented» a mixed

E _qﬁﬁéstion of fact- an'dﬁlaw,s?‘ -the_ decis'ions:below inj the instant case rested o'n factual ﬁndings relating

s ,to the nature and extent of the partles negotlatlons and thelr respectlve bargalmng pos1t10ns o

‘those ﬁndlngs are therefore entltled to substantlal deference 8 So here to whatever extent thelr - _

T
I,

8 182 W Va.at 769 392 S E 2d at 209 (emphas1s added) (footnote omltted)
| 8 182 W. Va. at 771, 392 S.E. 2d at: 211 (emphasis added)
i 83182 W Va. at 770, 392 S.E.2dat 210 (footnote omltted) »
T % Se Copen v. Hix, 130 W. Va. 343, 348-49, 43 S.E.2d 382, 385 (1947).
oo Sraittle v. Gatson, 195W. Va. 416, 429 465 S.E. zd 873, 886 (1995).
s See id. S ' '
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E appeal of the' Board fof :Ret(iewdecisions not a'ddres.sing the issue .presented the Z'Circu.it Court w1th

S

I an 1ssue over Wthh it had sub]ect matter ]urlsdlctlon, the Clalmants were. bound to demonstrate '

'-\
It

i

R that the Tr1bunal’s dec1s1on, and the ClI‘CUIt Court s dec1s1on upholdmg it, Were clearly wrong :}:

:»i':_-v'_Thlstheyhavenotdone B

In a smgle sentence in the1r bnef the Clalmants argue that sendlng them a Ietter detallmg

- 'Co_nstellium RavenSWood’s_f()ff'er'during_ negotiations_ ,someho_w.consti_tutes a.deni_al'of their right' R

. to coliectivegbargaining: '
’ vConstelhum Ravenswood addltlonally acted in derogatlon of 1ts duty to bargainin - ;
o 'good faith when Mr: Lorentzen wrote dlrectly to all union members in-an attempt- -
- to- get. them to withdraw from the union durmg contract negotratlons ~and.
unilaterally commumcatlng w1th the members rather than gomg through the :
- _collective bargammg process .87 ' : : :

_ -The c1ted Ietter speaks for 1tself and plamly was not any “attempt to get [Clarmants] to :
o .w1thdraw from the unlon durlng cont:ract negotlatlons
The remalnder of the Cross-Appeal is consumed by a shotgun blast of factual allegatlonSj_ C
‘concermng Constelhum Ravenswood’s conduct dunng negotlatlons and a smatterlng of largely

o 'unrelated c1tat10ns to case law, apparently lntended to make the pomt that Constelhum'_',

N Ravenswood’s lead negotlator durlng the labor negotlatlons lacked ﬁnal authorlty to. agree to a -

s 'collectlve bargalmng agreement and that the Clalmants were therefore “demed the nght of

e } collectlve bargalnlng” under the prev1ous vers1on of § 21A 6-3(4) (2012)
s A f"‘,f _First, the Clalmants’ “argument” is factually wrong Constelhum Ravenswood’s CEO at-

b : . -
- the time,'Kyle Lorentzen,r andr his team in West Vi_rginia put‘a recommendationtoget_her early‘o_n. .

- for what Constellium Ravenswood would agree to during negotiations. Mr. Lorentzen’s superiors -

. ﬂ-'_:- e 87’Res_'p:.--Br.'at: 30 (cit-ing.App.‘33:5-336).v )
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agreed' to t?hat proposal and gave Lorentzen’s team authorization to negotiate. Only when the -~

o uhjon’s nego_ti_ating committee refused to make any concessions at all on thefheal’thcare cost

B .allocaﬁon issue did .Constell'ium'RavenSWOOd:’s negotiator need to'seek additional 'autho’ri-zationf88 B}

.'}
.l'

As Constelhum Ravenswood’s ‘negotiator tesuﬁed he has negotlated over ﬁfty contracts,
: 'and they all work more or less the same way the company glves 1ts negotlators broad latltude to

- ‘negotlate, but lf negotlatlons take an unexpected turn requlrmg the negotlators to go outs1de those? ,

- . 'llrmts they would seek further authonty

1 would not: necessarlly say that they were outs1de of my. parameters It s that the -
- conduct of the negotiations did not go as we had expected it to-go, and that we had -~
- adifficult issue, medical issue, we could not get any movement from the union: So
" there was a lot of conversation about how to-structure our package, because we had
s des1gned a package that ant1c1pated some movement in health care, and it had
_certain economic aspects that would have made that a more attractive package But
~ when the union. essentlally refused to make any changes in' health care, then it

. caused a lot.of having to- restrateglze and tactically relook at what we were trying to .
' do 89, :

o Second the Clalmants argument is legally wrong They c1te cases.that, they say, “held '

N that when the company ] chlef negotlator lacked adequate authorlty to bargaln w1th the union and

. 'that econormc matters had. to be referred to the pre81dent of the company, then the company wasr' T

. not bargalmng in. good falth and v101ated 8(a)(5) and (1) of the Natlonal Labor Relatlons Act .

i '(NLRA) 90 But certalnly nothlng in. the c1ted cases transform every rmnor delay in labor",*' :

o o8 App 1236-1238,
8 App 1245 1246.

3 labor praCUCe where,-unlike here, “the employer representatlves lacked adequate authority to conduct the
- negotiations as evidenced by the fact that all matters had to be referred for approval, with the result that the
conferences resulted in nothmg more than an exchange of thoughts” and “the respondents entered into the -

- ' megotiations without any intention of reaching an accord with the Union”). (emphasis added); Bewley Mills,
S b N.L.R.B: 830, 831 (1955) (ﬁndmg unfair Jabor practice where “the Respondent delayed almost 7 weeks -

_ 'before submltUng a counterproposal to the Umon, that, contrary to a promise made at the 1n1t1al bargalnmg .

31v
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- pegotiations into a state-law denial of the right to collective bargaining. Unless doing so constitutes =~ - -

g ah_.ou'tr.ight_. refusal to barga_in, f‘.an- employe_r is not-reqmred_to_ be represented by an individual

possessmg ﬁnal authonty to enter mto agreement n9L Thus
' S -[1]t is Well estabhshed that employers ‘may not be faulted for the1r L
7 failure to give their bargalnlng representatwes the final authority to

. ‘entera bmdmg agreement on all contract proposals provided that -

_ the limitation does not act as a hlndrance ‘on the overall
o Znegot1at10ns 92 . - o : o

Sy

. : Only _when an employer’-srnegotiator:’s comple_te lack of authority so frustrates the,negotiat_ing |

" process by constituting a refusal to engage in collective bargaining or to negotiate on- those .

C conference, the Respondent des1gnated as ifs bargammg representatlve an 1nd1v1dual who had no authorrty.~ o

* . tonegotiate a contract, in fact had so little authority he could not give a copy of written counterproposals to .

N the Union without receiving the advance approval of the Respondent s top officials; that, desplte repeated

" . requests therefor, the Respondent failed for abouit 4 months either to give its des1gnated negotiator authonty_ :

1o negotiate a contract or to name another individual with such authority; that, after the negotiator was.

T ﬁnally given the requisite authority and had negotlated a contract which ‘was reduced to writing, the - .

N Respondent for the first time, after almost.5 months of negotlatlons requested that the umt be modified and

: -, . that-the Union's International and the Amerlcan Federation of Labor be made partles to the agreement o
. ‘although neither had been’ certified as bargarmng representatlve, and-thereafter refused to sign the .
" contract”); “Std: Generator Serv. Co.-of Mo., 90 N.L.R.B. 790, 800 (1950) (“Consideration of the entire .

. record compels the conclusion that the faslure to arrive at an agreement was due in no small part to

. Respondent’s failure to designate a representative with sufficient authority to act in its behalf. ”) (emphasis.

s added), enforced sub nom. Std: Generator Sery. Co. of Mo. . NLRB, 186 F.2d 606 (8thi Cir. 1951), Cook, JB., .

" Auto Machirie Co., 84 N L R.B. 688, 698 (1949) (finding that fallure to supply person with authority to bmd e
.- employer did not satlsfy good-faith bargamlng requirement because “[t]he parties, after lengthy discussions . -
. .- overalong period of time, came ro an impasse but it was not.an 1mpasse that eventuated in the course of bona o
ﬁde collective bargamlng”) (emphasrs added), enforced sub nom., NLRB ». J.B. Coole Auto Machine Co., 184 -
" F.2d 845 (6th Cir. 1950);- Brown & Root, Inc: (Bull Shoals, La.); 86N.LRB. 520,.532 (1949) (ﬁndmg fallure o

: to  bargain in good faith when, die in part to the negotiator’s lack of authority to bmd employer, “an impasse .

o : _was reached”), enforced sub nom., NLRB ». Ozarle Dam Comtructors, 190 F.2d 222:(8th Cir. 1951)) )

R Parlevzew Nursmg Ctr. l[ Corp :upm at 250 (empha51s added) (c1tat10ns omltted) T
B 9 Gulf States Canners, Inc., 224 N.L.R.B. 1566, 1576-77 (1976); see also Jackson Sportswear Corp.; - -

o _211 N.L.R.B: 891 (1975) (“[A]n employer [cannot] be faulted for failing to give his agent the authority to

make final on—the-spot commltments on contract proposals w1thout an opportunlty to consult w1th his "
: ~pr1nc1pal ”) : - B S : C
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: manda_tory-subjects'-that traditionally form the basis of the collective bargaining ag'reement'm_ight:»:'
o lt!also’ constltute a denial ofthe'right ,of collec_tive _bargaini'ng'..""3

l ’ -
l.f " This_case- presents a marked, pronounced dlﬁ'erence from the facts of the cases that the g
|

I : ‘

o ,Clalmants c1ted Here, the Partles both gave the1r negotlators 81gn1ﬁcant authorlty Only the

'Umon"s recalcltrance fo ‘budge on the healthcar'e coSt: issue took the 'negOtlatlons' to a’-place that R

o j_- requlred both partres negotrators to obtam addltlonal authonzatlon causmg petty delays of 1f} e

) anythmg, just hours In sucha case, there has been no unfalr labor practlce Thus, to-whate_v_er f :

'f_:: 'eXtent- suchan “ unfair: labor practice’;’ might everlead:to a sta‘te—law denial-of the rig-ht'of: cdllectiye.':_ -
o ) .bargalmng, the Tr1bunal yvas clearly rlght (and certamly not‘ clearly vyrong) to ﬁnd that that was not .
i the case here and the Board and the C1rcu1t Court yvere correct in reﬁ1s1ng to address the 1ssue

‘ '_Einally,-the_ Clalmants 'ar_gu'e that f‘Constellium' RayenSWood?s_un‘ilat,erall.change in the_ ]
" heslth-and :w‘e'lfare’ section of the .collectivebargaining.agreement requirlng.an.Untenable medical | .
' ‘ necessrty clause and cost sharmg deductlbles co-pays and employee/ retlree contnbutlons .Whlchi--

" 'had never been in any of the pnor agreements is an addmonal fallure to bargam in good fa1th "9 - _

o ‘But the 'evidence is_'qui_te ‘clear '_that it .w_as‘th'e Uni’on, n’ot'Camtéllz'umﬁ Ravenswood, ‘tha_t took the~

“,intransigen'c,e-po_sition.” on the medi‘cal neceSsity -clause, whiCh the_Uni_on never even id_entiﬁed o
: as a. deal-breakmg issue dunng the partles pre str1ke negotlatlons 55 The Clalmants also have

- 'A rmsread NLRB D, Katz % as standmg for the proposmon thata proposal to put a term in: a new CBA o

98 See, eg., Parkview- Nursmg Ctr v/ Corp, supra at 250 (recogmzmg that “an employer is not

. -requlred to be represented by an individual possessing final authorlty to enter into agreement” but mstead .
T must not “act to inhibit the progress of the negotiations™). -

9 Resp. Br. at 34.
% App. 1276-1277.
96369 US. 736 (1962).
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E 'v:r_ﬁ that 'represents' a “change from the previous CBA v1olates the ight to collectlve bargalnlng .

- The “umlateral change that was made in _Katz was not such a proposed chzmge ﬁ'om CBA I’S

..-’

e .replacement CBA but 1nstead an actual change in the Worklng condltlons umlaterally 1mposed on P

- ' _the employees durmg CBA negot1at10ns i€, an “actlon [that] plalnly frustrated the statutory;-, -

'ob]ectlve of estabhshmg workmg condltlons through bargalmng »ss That case does not apply here

o The T~r1bunal Was-correct in denylng the Cla1mants -argument that they were depnved the} o |

. Anght of collect1ve bargammg, and the Board of Review and the C1rcu1t Court were correct to leave

T 'that dec1s1on und1sturbed

IV CONCLUSION

WHEREFORE the Pet1t10ners Constelhum Rolled: Products Ravensv'vood'-"LLC |

B _respectfully requests that th1s Court set as1de of the Cn‘CUIt Court of Kanawha County and dlrect_l‘ -

o that thls case be remanded to the Board of Rev1eW for entry of an order ruhng that the Respondents

R .Earl B Cooper et al , Were dlsquallﬁed from rece1v1ng unemployment compensatlon beneﬁts andj "

L 'that: the challenged prov1s10ns of the W est V1rg1n1a unemployment co_mpensatlon statute_ o_r 't_he1r

e f,. 'appl1cat10n, 1n th1s case are preempted by federal law -

| CONSTELLIUM ROLLED PRODUCTS .
~ RAVENSWOOD, LLC |

© ByCowsel

'j97-R¢fsp.;Br; at34.
8369 US.at744. -
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