
IN THE CIRCUIT COURT Oli'KANAWHA COUNTY, WEST VIRGIN.TA'" .• ~ 

PRF.SCON MEMORI.Al~ ftQ:\1:l!X 'AtiE,LLC and . . . 

TRNHER LOVING CAREHEALTIJ. CARE 
SERVJCES OFWESTVtR(;fNfA. LLC dtb/n 
AMEDISYSHOMEHEALTil OF; WF~'T VIRGINIA, 

Petitionen, 
v. 

UNITED HOSPITAL CENTER, INC. 1md 
THE WEST VlRG.lN.lA HEALTH CARE AUTHORITY, 

Rellpondcnts. 

Civil Action No. 18-AA-228 
(Hon. Carrie L, Webster) 

FINAL ORDER DENYING APPEAJJ 
AND AFFIRMING.THE llEClSION ()J,' 't'HEOtiF1r1t: 01r ;JUOW~S 

On July 24, 2018, Petttloners, Preston Memorial Homec!:lre, LLC ("PMJ-r') and Tender 

Loving Care Healtb Care Services of West Virgfriia, LLC d/b/a Amedisys Home Health of West 

Virginia ("Arnedisys") filed the instant petition for appeal seeking reversal of the Decision issued by 

the West Virginia Health Care Auth~1iity (the "WVl ICA ") on February .15 1 20 l 8, in the matter of In 

re: United Hospital Center, Inc., CON File No. 17-6-11131-Z. The Decision approved a certificate 

of need application filed by United Hosp.itnl Center, l.nc. ("UHC1
•) and was later affirmed by the 

West Virginia Health Care Authority/Office of Judges (the "Office of )t1dgcs''). 

On Aug use 16, 2018, 1J1e Court issued its Order Setting Administrative Briefing Schedule, 

pul'suant to which the parties submitted their respective briefs and pr<.1posed orders. 

Thereafter, on March 30, 2020, UHC filed a "Motit:m for Leave to File Supplemental Briefing 

on behalf of United Hospital Center, fnc." UHC sought leave to bring to the Ct)urt's attention the 

recent r:uling issued by the Honorable Tod Kaufman in Civil Action No. 19·AA·l45, which UHC 

asserted prese11ted substantially similar factual and legal arguments tC) the case at bar, 



On April l, 2020, the Court advised counsel via electronic mail, 1 that Jt would grant leave of 

the parties 10 present supplement briefing, and the Court established deadlines to pem,it the filing of 

a response by the other parties, if they chose to do so, 

The matter has now been folly briefed, and the Court has considered both the original 

arguments of counsel and the arguments raised in the supplemental briefing. The Court does not 

believe that oral argument is required. Having reviewed pleadings and the record below, the Court 

FINDS that the conclusions of the Office of Judges are supported by substat1tial evidence on the 

record considered i\S .t whole, and the Court d()es hereby DENY the petilion for appeal and 

AFF.IRJVI the Decision of the Office of Judges for the reasons set f:o.rth more fully herein. 

FINDINGS OF FACT 

J . Respondent United Hospital Center, Inc. ("IJHC'') is ti 192 bed, non-profit, 

acute can.: hosp:iial located in Bridgeport, West Virginia, UHC provides a broad range of lnpatient 

and outpatient acute care hospital services to the residents of Harrison County and sun·oundlng area. 

2. UHC is one of eight West Virginia hospitals which comprise the West 

Virginia United Health System, Inc. ("WVUHS''), a non-profit regional health care system. 

3. UHC ulso provides hospice and home heulth servic1:.s under lhe name Uni Led 

Home Health & .People's Hospice. UHC currently offers home health servic:.es to the residents of 

Barbour, Doddridge, Harrison, Lewis, Marion, Taylor, and Upsht.1r Counties. 

4. UHC proposes to expand its provision of home health se.rvices into Preston 

County, This proposed expansion ,'Vill allow Preston County patients receiving care from WVlJHS 

1 UHC's motion and the request for the opportunity to respond thereto were liled during the Judii;ial 5rnergency that 
was declftl'ed in response to th!!. Covid-19 crisi5, During this time, the CQurt communicated with counsel via 
electronic mail in an effon to avoid fuithor di;l;iy, 
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facilities to have the option o.frccciving post-acute home health care from the same regionalhcalt11 

care system. 

5. To ensure that its proposed e~pansion complies ~-vith West Virginia Jaw, UHC 

tiled a Certl:ficate of Need ("CON") application with the West Virginia Healt11 Care Authority (the 

"Authority") on July 17, 2017. 

6. The CON program e?Cists by virtue ofW. Va. Code~ 16~2D-1, et seq., and 

jurisdicli.011 over this progrnm is vested in the Authority. Sl!e W. Va. Code § l 6-2D-3(a)(l). 

7. Two o:f the main purposes of ttie CON program are: (J) co ensure that 

appropriate and needed health services are made available, and (2) to avoid the unnecessary 

duplication of health services which will result in cost increases. See W. Va. Code§§ 16-2D-l(1) 

and (2). 

8. To accomplish these purposes, the Legisla.ture has delegated power to the 

Autholity to promulgate, modify, and enforce the CON standards set forth in the State HeaJth Plan. 

W. Va. Code §16-2.D-3 .etseq,, W, Va. Code§ 16-2D-6 et seq.; W. Va. Code§ 16-2D-12(a). 

9, The State Health Plan Standards for Home Health Services (the "SHP 

Standards'') were grafted by the Authority aud were approved by Lhe Goventor on November 13, 

1996. Any applicant seeking to expand home health services must demonstrate consistency with the 

SHP Standards. See W. Va, Code§ 16-2D-12(a)(2). 

l 0, Under Steps 1 through 3 of the Need Methodology contained in the SHP 

Standards, the Authority calculated thatthere i"s currently an umnet need for home health sc.rvices in 

Preston County. According to the Authority , this unmet need exists for 44 projected patients. 
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11. The two parties objecting to UHC's proposed expansion of home health 

se1vice:, into Preston County are Preston Memorial Homecare, LLC ("PMH") and Tender Loving 

Care Health Care Services of West Virginia, LLC d/b/a Amedisys Home Health Care ("Amedisys'' 

and togethe1· ,vith PMH, 41Petitiouers)'), both for-profit West Virginia subsidiaries of national home 

health chain,g, 

l 2. Despite Petitioners' objections, the Authority granted a CON to UHC to 

expand home health services into Preslo11 County in a Decision dated February 15, 2018 (the 

"Decision"). 

13, Petitioners appealed the Authority's Decision to the Office of Judges ("OOJ"), 

the state agt.-ncy desigi,ated to initially review appeals under the CON progrwn ptmma11t to W. Va. 

Code§ 16-2D-l 6(a). 

14. On June 28, 2018, the OOJ issued ·its decision affinning the Authority's 

Decision to appro·ve UH.C's proposed expansion of home health services into Preston County (the 

"OOJ Decision"). 

15. Petitioners subseqt1e11rly appealed the OOJ Decision to this Conrt on July 24, 

2018. 

STANDARD OF REVIEW 

J1.1dicial review of Decisions made by the Authority and the OOJ is governed by W. V1:1. Code 

§ 29A-5-4 of the West Virginia Administrative Procedures Act ("West Virginia AP A"), See W, Va. 

Code§ 16-2D-16; Sr. Mary's Hospital v, SHPDA, 364 S.E.}.d 805 (W. Va, 1987). W. Va. Code 

§ 29A-5-4 provides in relevant part the foll.owing: 

(g) The court may affirm the order or decision of the 
agency or remand the case for fmther proceedings. It shall reverse, 
vacate or modify the order or decision of tbe agency if the substantial 
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rights of lhe petitioner or petitioners have been prejudiced because the 
admi,~istrati ve tfodings, inferences, conclusions, decision or order are: 

( l) In violation of constitutional or statutory provisions; or 
(2) In excess of the statutory ,authority or jurisdiction of 

the agency; or · · 
(3) Made upon J;:1wful procedures; 01· 

( 4) Affected by other enor of law; or 
(5) Clearly wrong in view of the reliable, probative and 

substantial evidence on the whole record: or 
(6) Arbitrary or capricious or characterized by abuse of 

discretion or clearly unwarranted exercise of discretloJ1. 

W. Va. Code § 29A-5-4(g). 

The stand,trd of review lloder W. Va. Code§ 29A-5-4(g) has been held by (>Ur West Virginia 

Supreme Couii of Appeal.s to be a deferential oue which is limited to a determination of whether the 

agency's decision was based on a consideration of relevant factors. and whether there has been a 

clear enm ofjudginenl. l'rincelon Co,nmunily Hospital v. SHPDA, 328 S.E.2d 164 (W, Va. 1985). 

Our WestVirginia Supreme Court of Appeals has also empbasiz:ed that the determination of 

matters within an agency's area of expertise is entitled to subslantial weight, and a reviewing court is 

not intended to fu.nction as a "superagency" that Call supplant the age.ncy's expert decision-makittg 

process. Princeton, 328 S.E.2d at 17L 

In reviewing questions of Jaw relating to an agency's decision, a reviewinB court first must 

ask whether the Legislature has directly spoken to the precise question at issue. CheVl'on U.S.A., Enc 

v. Natural Resources Defense Council, Inc:, 467 U.S. 837 (1984); Appalachian Power Co. v. Stata 

Tax Department, 466 S.E.2d 424 (W, Va, 1995); liCCRA v. Boone Memortal Hospital, 472 S.E.2d 
. ' 

411 (W. Va. 1996). Iftbe iutention of the Legislature is clear, thnt is rhe end of the matter, and the 

agency's position must be upheld if it conforms to the Legislature's expressed intent. 
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However, if legislative intent is not clear., a reviewing cou11 may 11ot simply impose its ov,1n 

coustructio11 in its review of a statute, legislative rule; or other rule carrying the fore<;- of law. 

Appalachian, 466 S.E.2d at p. 433; Boone., 472 S.E.2d ar 421~22: f,V Va. Consol. Pub. Ret. Bd. v. 

Wood, 757 S.E.2d 752, 758 n.9 (W. Va. 2014), citing United Srates v Mead Corp., 533 U.S. 218, 

226-27 (200.l), Ra1her~ if a statute, legislative. rule, or rule carrying the force ot law is silent or 

ambiguous with respect to the specific issue, the question for the reviewing court is whether the 

agency's answer is based upon a permissible consttuctionofthe applicable legal authority. Id. lflt is, 

then the interpretation of the statute, legislative rule, or mle carrying the force of law by the agency 

charged with its administration is given great deference and weight. Id. 

The SHP Standards are initially promulgated by the Authority, and then approved by the 

Governor. 1112016, the Legislature affirmatively adopted the SHP standards, giving them ''full fotce 

and e.ffect'' so long as they were active before July l, 20 I 6. W. Va. Code § 16-2D-6(g). Because of 

th is overt adoption of the SHP Standards by the Legislatw·e .• and beciiuse a CON application can only 

be approved if it is found lo be consistent with the State Health Pian pursua11t to W. Va, Code§ 16· 

2D-l 2(a)(2), the SHP Standards carry the force of law in respect 10 the UHC project. 

DISCUSSION-AND CONCLUSJONS OF LAW 

The only issue raised on appeal by Petitioners is whether a sµfficient neeq for tlle lJHC 

project was demonstrated '\.ll'lder the SHP Stand(;ll'di,' Need Methodology. 1n r.aisiiig this issue, 

Petitioners do not contest the Authority'$ projection that home health services are currently not 

available to 44 projected persons in Preston County based upon Steps t through 3 of the Need 

Methodology . Insread, Petitioners argue that the SHP Standards require a showing of an unmet need 

of 229 projected persons for a CON to be granted. 
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The Need Methodology in the SHP Standards identify four-steps for calculating need. The 

Authority completed the first tlu·ee steps of this calculation, and correctly detennined that an unmet 

need exists for 44 projected patients in Preston County, This finding was sufficient to conclude that 

the UHC application is consistent with the State Health Plan pursuant to W, Va. Code § 16-2D· 

I 2(a)(2). 

[n this case, the Authority did not perform the fourth step of the cakulation based 1.1pon the 

highlighted language from the S1 IP Standards set forth below: 

Calculation 4 involves a.11 adjustment factor for the agencies receiving 
Certificate of Need approval in the previous 12 months to allow for their 
initiation and development of home health services. Each agency is allowed 
a 229 ho111e health recipient adj,.1stmen1 factor for each c-ounty in the 
approved service area. An unmet need o.r threshold of at least 229 projected 
home health recipients must occur in the county before consideration will be 
given to issuing nnothe.r Certi:ficate of Need for the county. 

4. t 'AL( 'ULATION __ (Jf _ Tl IE ·1 LlRE:51!<" ll,1} _.(1;~,JAll .l:rPvll-'Nl 
f.~Cl)JgJ . . . 
(This cukuh1lhm is d<m~ _ uHl-v if Uwrt~ urc a geiwics ill the 
!)J'() p1lSt·d' CUUOI\' whkh n·~·dn:d CON al )l'0\'111 iu the: )rc,·iotts 
12 111onthl!,) 

Formula a • b .,..0 c, 
a. List the current home health recipiefltS 
below state rate (3 .c) 
b. Subtract adjustment factor for agencies 
receiving CON approval in previous l 2 months. 
c, Number above threshold adjustment. 

Conclusion: 

(emphasis added) 

J f the threshold is at least 229 projected home health recipients, an 
unmet need exists. 
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The fa.cts are undisputed that no other home health agency was approved to provide services 

in Preston County int.he 12 mouths prior to UHC's application. Thei:efore, the A utbority 's decision 

not to perfom1 Calculation 4 ,vas consistent whh the plain language of the SHP Standards quoted 

above. 

The "Conclusion" which Petitioners attempt to impose upon UHC's application (and not just 

those in counties with ne,,• ngencie-s) references only what the "thtcshold'' calculation is. The word 

"threshold~' does not appear in Steps I - 3, and the "Conclusion" aboutthe "threshold'' likewise has 

no releva1we to Steps I • 3. In fact, the wo.rd "threshold" only appears when the SHP Standards 

reference a need to support the deve.Jopment of a new CON applicant approved within the previous 

12 months, a nH1ttei: t'.)Wlusively addressed b>' Step4 ofthi; SHP Standards. Hence_, the "Conch.1s.lon1
' 

is inextricably linked by its plain language to only what is calculated i11 Step 4. 

Even if this Court were to find some level of ambiguity within Step 4 of the SHP Standards 

related to the 229 projected patients ''threshold" urged by Petitforters, this Com•( nevertheless 

concludes that the Authority reached a reasonable and permissible C()nstruction of the relevant 

provisions, and that such construction must be accorded great deference and weight. 

In addition to the SHP Standards, this Cou1t concludes that the Authority's Decision was 

made in accordance with the statutorily enumerated purposes behind the CON program. Specifically, 

the Authority ' s .Decision to allow UHC to e)(pand home health service.s into .Preston County will 

ensure that needed health services are rnade available to 44 projected unserved :Preston Count)' 

residents, UH C' s provision of home health care to these 44 unserved Preston Cou11ty residents will 

likewise not constitute an unnecessary duplication of health services, 
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This Court docs not find credible Petitioners' assertion that the Authority's interpretation of 

the SHP Standards will te$ult in an unnecessary duplication of health services, since there are 

significantly fewel' home health agencies in the State today than in 1996 (when the SHP Stanclard& 

were first promulgated by the Authority). Moreover. the state use rate of home health services is 

projected to increase in the coming years, coinciding with a projected increase of the state's elderly 

population. Therefore, Petitioners' proposed adoption of ah.ighly restrictive interpretatil,n of the SHP 

Smndards would needlessly restrict access to low cost home health services. 

This Court has been made aware of, and agrees with, numerous other adrninistrative 

decisions isstied by the Authority which have interpreted the SHP Standards in a manner consistent 

with how they were applied to the UHC application. See In re: Three Rivers Home Care, CON File 

No. 00-2-7110-X/Z, Decision (February 26, 2002); see Jn re: Pleasant Valley Hospital dlb/a 

Pleasant Va?ley Home Health and Pleasant Valley f'rivare Duty, CON File No.01-2/3/5-7206-Z, 

Dccis.ion (May 2, 2002); see ln re: Memorial J-fospUal Home !:lea/th dlbla Mingo Wayne Home 

Jlaalth and Pl'eferred Home Heallh, CON File No. 02-1 /2/3-7399-Z, Decision (J\11)1 3, 2003 ); see ln 

re: Jefferson Memorial fio.r]')1'fc1l dlb!a .Jefferson Mtmorial Home Care,, CON File No. 03-9-7597-

X/Z, Decision (January 9, 2004); see In re: Elite !lea/lh Care., Inc., CON File No. 04-1-7801-Z, 

Decision (June 23, 2004); see ln i·e. Medi Home Health Agency, Inc., CON File No. 07-2-8664-Z .. 

Decision on Request for Reconsidtm:ition (November 14, 2008); see in re'.· Caring Angels Home 

J!ealrh, UC, CON File No. 14-8/9-10231-Z, Decision (October 30, 2015); see In re. S1011erise 

Relic1ble !Jealrhcare LLC, CON File No. 17-5-11187-Z, Decision (December 11, 20 i 7). 

Trus Court is not persuaded by a- 2007 Mason County Circ\1it Court decision which 

contradicls the Authority's longstanding and consistent interpretatio11 of th~ SHP Standards. Seq 
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Pleasant Valley Ho.,pital v. West Virginia Health Care Authority, ct al., Civi.1 Action No. 06-AA-20 

(March 27, 2007). The Pfoasanr Valley decision foiled to acknowledge that the purpose of the CON 

law extends beyond,t'he mere elimination of duplicative servi~s. Like Petitioners, the Pleasanl 

Valley decision repeatedly cites the need to avoid unnecessary duplication to the exclusion of any 

other statutory factor or purpose. See. Pleasant VaUey Hospi,a/ v. West Virginia Health Cal'e 

Authority, et al., Civil Action.No. 06-AA-20 (March 27, 2007) at pp. 4, 5, 7, 81 9. 

The stamtory purpose of ensuring. that "appropriate and n.eeded health care services are made 

available for persons in the area to be served" was totally discounted by the Cou11 in Pleasant Valley. 

See W. Vu. Code § 16.2D-1 (2). The Mason County Circuit Cow1 therefore failed to undertake a 

''balanced considerntion" of all applicable statutory criteria as envisioned by the West Virginia 

Sup.reme Court of Appeals. See Fairmont General v. United Hosp. Ctr. lru:., 624 S£2d 797, 803 

(W. Va. 2005). 

Based upon the plain langi1age of the SHP Standards, the statutorily- enumerated purposes 

behind the CON Jaw, the Ai1thority 1s consistent enforcement policy of the relevant SHP Standards, 

and the level of deference to be accorded to administrative 11gency determinations, the Decisio11S of 

the Authority and OOJ approving UHC's proposed expansion of home health services into Preston 

Co\mty were supported by substantial evidence on the whole record; were rendered ih accordance 

with law; were not arbitrary or capricious; and did not constitute an abuse of discretion or dearly 

unwarranted exercise of discretio11. 

WI IEREFORE, based on the foregoing Findings ofFactand Conclusions of Law, this Court 

dotis hereby AFFIRM the Decisions of the Authority and the OOJ. The Court notes that this ruling 
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is in accord with the ruling issued by the Honorable Judge Tod Kaufman ln Civil Action No. 19-AA· 

145. 

The Clerk of Court is directed to send a copy of this order, duly ce1iitied; to the following: 

Robert L. Coffield, Esq, (RCoffield@flahertylegal.com) 
Amy L. McLaughlin, Esq, ('.AMcLaughlln@flahertylcgal.cont) 
Caleb P. Knight, Esq.(CKnight@flahertylega.l.com) 
Flahc1ty Sensabaugh 1¥- Bonasso PLLC 
200 Capitol Street 
P.O . .Box 3843 
Charleston, WV 25338-3843 
Counselfor Presron Memorial Homecare, LLC an.d 
Tender Loving Care N.eallh Cwe Services· of West Virginia 
dlbla Amedisys Home Health Care 

James W. Th.omas, Esq.(jthomas@jacksonkelly.com) 
Neil C. Brown, Esq, (neil.brown@jacksonkelly.com) 
JACKSON KEl.,L Y PLLC 
1600 Laidley Tower 
Post Office BoK 553 
Charleston, WV 25322 
Counsel/or Respondent United Hospttal Center, Ir":_ 

B. Allen CampheH, Esq.(Allen.B.Campbell@wv.gov) 
Senior Assistant A1tomey General 
West Virgi11ia l !ealth Care Authority 
100 Dee Drive, Suite 201 
Charleston, WV 25311 
Counsel for the West Virgl'nia Health Care Authority 

HONORABLE CA.RR.IE L. WtBSTER 
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