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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST ~ ·~,Ji.f:'.}c:!,: i· 2•'. I 
•I I ,, . ..., C-. · 1~ . 

"•ti'l" . . 
LISA WILKINSON, · Z a, · 
.IIEATBER MORRIS, . l 

KATBR.YNA. 
BRADLEY, PAMELA STUMPF, 
aad LULA V. DICKEBSON, 

Plafn~ 

v. 

WE:ST VIRGINIA STATE OfflCE OF 
TBE GOVERNOR and JIM JUSTICE, 
In. hla eapadty as Governor, 
WEST VIRGINIA. STATE AUDITOR'S 
OFFICE mad JOUN B. MCCUSXEY, 

CIVIL ACTION NO.: 18-C-549 
Honorable Thomas Evans m 

In Ida offlclal eapadty as State Auditor, 
WEST VIRGINIA STATE TREASURER'S 
OFFICE and JOHN PERDUE, In bll 
OfBdal eapaeity u State Tteasarea-, 
WEST VIRGINIA OFFICE OF THE SECRETARY 
OF STATE and Mac Waraer In Im official 
Capacity as Secretary of State, 
WEST VIRGINIA OFFICE OF THE 
A1TORNEY GENERAL ad Patrick Morrisey, 
In his offida1 eapaelty as Attorney General, 
WEST VIRGINIA SUPREME COURT OF 
APPEALS and CBmF JUSTICE ELIZABETH D. WALKER, 
in her offi~ capacity u Chief Justice, 

Defendan11. 

EXHIBIT 

I :;_ 

mJ~ ORDER G!Wfl]NG S~Y :JVDGMENT FOR ALL DEFENDANT§ 

On December 4, 2019, came the parties, by their respective counsel, for .a hearing on 

dispoaitive motions filed by Defendants pursuant to an Agreed Order Extending DisposttJve 

Motion Deadline and Setting Hearing entered on August 23, 2019. Upon review of the pleadings, 

motions, responses, replies, supportive memoranda, oral argument, and the applicable law, the 

Court finds and concludes as follows: 
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FINDINGS OF FACT 

Proudural Background 

1. Plaintiff' Lisa Wilkinson filed her original Complaint on April 23, 2018, alleging 

that the West Virginia State Auditor's Office, Auditor John B. McCuskcy, the West Virginia State 

Treasurer's Office, Treasurer John Perdue, and Kronos Inc., violatal W. Va. Code§§ 21-S-l et 

seq. and 21-5-6 when the State transitioned from semi- or twice-monthly to bi-weekly (eveiy­

othel'I-Week) pay for State employee.a. 1 The Court finds that this transition was codified in an 

amendment to W. Va. Code§ 6-7 .. 1. 

2. Plaintiff alleged that she and others were shorted pay as a result of the pay-schedule 

conversion. Spewically, Plaintiff alleged ~her paychecks were changed during the year 2017 and 

as a result of the said change. she has not been paid all of the monies due her based upon her yearly 

salary."2 The original Complaint sought lost wages, lost benefits, compensatory damages, attorney 

fees, statutory damages, and class certification "for a class consisting of the gmup of salaried West 

Virginia state employees wbQ had not bee,i paid full wages for the year in which their paychecks 

went from Bi-Monthly [sic] to Bi-Weekly."3 

3. Plaintiff filed her First Amended Complaint on June 22, 2018, asserting the same 

claims and adding Dataview Co.osulting, LLC, and ISO as Defendants. 

4. Plaintiff filed her Second Amended Complaint on June 13, 2019~ adding the 

fullowing Plaintiffi: Heather Morris, Ka.thryn A. Bradley, Pamela Stumpf, and Lula V. Dickerson; 

and adding the following Defendants: West Virginia State Office of the Oovemor, Governor J'ttn 

Justice, the West Virginia Office of Secretary of State, Secretary of State Mac Warner, the West 

111Sentl-m0111hly" 1111d "twico-monthly" are used interchangeably. 
1CompJ. 1J 1S. 
'CompL 1( 27. 

2 
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Virginia Office of the Attorney General, Attorney General Patrick Morrisey, the West Virginia 

Supreme Court of Appealst and Chief Justice Elizabeth D. Walker. Kronost Inc., Dataview 

Consulting, ILC, and ISO were dismissed :from the case. 

5. Plaintiffs' Second A.mended Complaint sought relief in mandamus and further 

alleged that Defendants violated W. Va.§ 21-SC-1 et seq.; ArL X, § 4 f'no debt shall be contracted 

by this State"), and Art. III, § 10 (equal protection), of the West Virginia Constitution. The Second 

Amended Complaint also sought lost wages, lost benefits, compensatory da:magest attorney fees, 

statutory damages, liquidated damages, and class certification "for a class consisting of the group 

of salaried West Virginia state employees who had not been paid full wages for the year in which 

their paychecks went from Bi•Montbly (sic] to Bi~Weekly.'t4 Plaintiffs claim that the pay 

conversions resulted in a $30,000,000.00 debt to West Virginia state employees. 

F4CIUIII Background 

6. The Court finds that in 2011, the West Virginia Legislature adopted West Virginia 

Code§ 12--60-l, et seq., which created the Enterprise Resource P.laming Board ("ERP Board"), 

as a result of a 2010 llllalysis of the State's systems and business processes. The purpose of the 

ERP Board is to develop, implement, and manage the Enterprise Resource Planning System ("ERP 

System"). The ERP System is a "wii:fied system that includes the State's financial management, 

procurement, personnel, payrolJ, budget development and other administrative business 

processes." W. Va. Code §12~6D~l(a)-(b), Additio.nally, the statute created a sixteen-member 

steering committee to provide routine oversight of the system and perform duties delegated to it 

by the ERP Board. W. Va. Code§ 12•6D-4. 

4 Second Am. CompL 1 102. 

3 
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7. During the design and implementation of the ERP System, the State's consultant 

and the steering committee recommended to the ERP Board that the State should move to a bi­

weekly pay system. After some initial concerns, the ERP Board agreed to the change. Then, in 

2014, the Legislature passed Senate Bill 322 for the purpose of allowing the State to change to bi­

weekly pay. The ERP System was then conngared to pay exclusively on a bi-weekly sohedule. 

The following year, bagioning in May 2015, State employees were transitioned ftom semi-monthly 

to bi-weekly pay. The transition occurred over three years and in three waves: Wave 1 - 2015, 

Wave 2 - 2016, and Wave 3 •2017. 

8. Although the 1ransition occurred over three years and in three waves, each transition 

was handled in a similar manner. For each wave, a date was selected whereby employees would 

receive their last full semi...znonthly paycheck. The following semi-monthly paycheck was 

shortened by the number of days ne0e&sary to line up with the bi-weekly pay schedule. Within that 

smaller paycheck was an adjustment payment that allowed the new bi-weekly paycheck to be in 

an amount that would (I) pay out the employees' eamings for the balance of that calendar year 

and (2) produce a right-sized bi-weekly check for the next calendar year. After the transition pay 

period, the next paycheck employees received was their first bi-weekly pay check. 

9. The Court finds that Plaintiff Lisa M. Wilkinson works on the Joint Commission 

on Government Finance; Kathryn A. Bradley works for the West Vtrgi.nia Deparbnent of Health 

and Human Resources; Heather L. Monis (Ewask:ey), Pamela A. Stumpf, and Lulu V. Dickerson 

worlc for the West Virginia Supreme Court. 

IO. The transition occurred as follows for Wave 3: On May 16, 2017, employees 

received a :full semi-mon1hly paycheck for work performed from April 16-30, 2017. Theo, 

employees received their last ~i~monthly paycheck on May 31, 2017, which covered earnings 

4 
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from May 1-12, 2017. This last pay period was short three days in order to match up with the .new 

bi .. weeldy pay schedule; however, those three days were included in the first bi-weekly pay period, 

which was paid on June 9, 2017. Moreover, as mentioned above, employees received a one-time 

paYJilcnt with the May 30, 2017 pay that (1) allowed the new bi-weekly pay to be at a rate that 

would pay out the balance of the 20 t 7 earnings of the employees through calendar year 2017 and 

into the first few days of 2018 and (2) would ensure that the bi-weekly checks would not have to 

be adjusted for the calendar year 2018. 1n other words, the am01U1t of the bi-weekly pay was set so 

that employees would timely receive, under the new schedul~ all wages earned during 2018 and 

going forward. 5 

1 l. Upon review of the pleadings, the Court finds that Plaintiffs' claims are premised 

on a legally unsupported assertion that all employees must be paid on a calendar or fiscal year 

basis because, as Plaintiff alleges, "the yearly work year is established by the Calendar Year or the 

Fiscal Year which runs from July l to June 30 of the next year.'" The Court finds and concludes 

that Plaintiff :incorrectly assumes that ''the State of West Virginia has always paid its salaried 

employees their full salary that was due and owing so as not to cmy over any debt obligation to 

said employees into the next fiscal year as required by the West Virginia Constitution. •t7 Plaintiffs 

insist that State employees must be paid •lfheir year salaries by the end of the fiscal and/or calendar 

year."8 The Court finds no legal merit to Plaintiffs' claims. 

5 See Affidavit of Sue Racer-Troy, attached to Molion of Defendant Supreme Court Of Appeals Of West Virginia n, 
Dismfss Plallltflft' Complaint Or ln The Alternative For Sumn111ryJudgment as Exhibit A. 
6 Seooad Am. Compl.1J 23. 
1Jd. al,J30. 
1 Id. at 11 34. 

s 
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STANDARD OF REVIEW 

12. A party is entitled 10 summary judgment "if the pleadings, depositions, 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue of material fact and that the moving party is entitled to judgment as a matter of law. •19 

Whether a factual dispute is "material/' depends upon the substantive law goveming the case. 

"Only disputes over facts that might affect the outcome of the suit noder the governing law will 

properly preclude the entry of summary judgment. Factual disputes that are irrelevant or 

uunecessary will not be counted. "10 It is not Defendants' burden "to .negate the elements of claims 

on which [plaintiff] would bear the burden at trial."11 Rather, it is Defendants' bmden "only [to] 

point to the absence of evidence supporting [plaintiffs'] case.1112 Then, 11the burden of production 

shifts to [plaintiffs,] who must either (1) rehabilitate the evidence attacked by the moving party, 

(2) produce additional evidence showing the existence of a genuine is$ue for trial, or (3) submit an 

affidavit explaining why further discovery is necessary, as provided in Rule 56(f)[. ]"11 A party may 

move for summary judgment at any time.14 

t 3. To meet their bw-den, Plaintiffs "must identify specific facts in the record aod 

articulate the precise manner in which that evidence supports [their] claims. "15 The Precision Coil 

Court further observed that, although a trial court considering a motion for summary judgment 

must view inferences :from the underlying mets in the light most favorable to the party opposing 

9 W. Va. R. Civ. P. 56(e). 
10 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). 
11 Powderidge Unil Owners Ass 'n v. li,gh/and Props., Ltd, 196 W. Va. 692, 698-99, 474 S.E.2d 872, 879 (1996) 
(citation omitted). 
12 Id. at 699 (intetnal ~ons and citations omitted). 
u Syl. pt. 3, Williams v. Precision Coil, Inc .. 194 W. Va. 52,459 S.lUd 329 {199.S). 
u W. Va. R. Civ. P. S6(a). 
1.1 Pmvderidge, 196 W. Va. at 699, 474 S.E.2d at 879; #8 al.w, Preci.fion Co~ 194 W. Va. at 59, n. 9, 459 S.E.2d at 
336, n. 9 (l 99S) (where the party opposing a niotion for summary judgment fails to make a showing sufficient to 
establish the ,mstence ot an essenlial element of his or her case on which he or she will bear the burden of proof at 
trial, "Rule S6{o) mandaces lhe entry of a summary judf?enl[.J"). 

6 



Case 5:19-cv-00339-JPB Document 20-2 Filed 04/06/20 Page 7 of 32 PagelD #: 220 

summary judgment, it should consider only 11reasonable inferences. tt1, "The evidence illustrating 

the factual controversy cannot be conjectural or problematic. 1117 

DISCUSSION & CONCLUSIONS OF LAW 

14. The Court finds no dispute., as to any material facts as the payroll records presented 

to the Court speak for themselves. The Court finds and concludes that this matter turns solely on 

a question of law. 

'Ihe Wage Payment and Co&ction A.ct 

15. The West Virginia Wage Payment and Collection Act (''WPCA11
) is the only 

supposed .statutory bws for Plaintiffs' claim that State employees experienced a ''short fall," 

''gap," or "deficit" in the pay conversion. The one specific section of the WPCA that Plaintiffs cite 

is W. Va. Code § 21-5-6. That s=tion, however, merely provides that an employer must pay its 

employees within five days of the pay periods established per Section 3 of the Act. ,e., the bi­

weekly periods. 

16. As noted above, the implementing Act specifically states that the intent was to 

move the State to a bi-weekly payroll. Under W. Va. Code § 21-S-3, West Virginia employers are 

allowed to pe.y employees every two weeks. And the State is allowed to pay its employees in 

arrears. The Court finds and concludes that had been the Jaw long before the bi-weekly pay system 

was developed. Per W. Va. Code § 6-7-1, State employees are paid one pay cycle in arrears. The 

Court finds that, even if the WPCA could somehow be interpreted so as to preclude paying 

16 Id. a1 ll, 10. ("We need not credit purely COJJClUSOLY allegations. iDdu.lge in speculation. or draw improbable 
inferences. Whether 1he inference is reasonable cannot be decided in a vac11UD1; it must be cons.ideied 'in light of the 
eompeting JnfcrenQe8' to the contrary."). 
17 Precision Coil, 194 W. Va. at 60, 459 S.E.2d at 337. 

7 
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employees in atre418, the more specific statute controls--that is, the statute that directly addresses 

the frequency of pay to State employees (§ 6-7-1 ), 18 

17. The Court finds that the WPCA allows an employer to change "the rate of pay, pay 

period, place or method of pay.ment, the time of payment, or any other teim of employment•• 

provided that the employer furnishes at least one pay period's notice of the change in writing to 

employees.19 The Court finds and concludes that it is undisputed Defendants complied with the 

notice requirement. 

18. The Court ~s with Defendants that the problem with Plaintiffs, legal theory is: 

Plaintiffs claim that they did not ret:Jelve in a specific calendar year what they earned in a specific 

calendar year (a fact that may be correct), yet they can point to no provision of the law that 

guarantees them the right to receive in a calendar year the same money-or even the same total 

amount-that they eamed in that calendar year. The Court finds and concludes that this right is 

not grounded in the WPCA. The Court finds that, even under the old system, while typically 

Plailltiffs coincidentally received the same total amount in a calendar year that they earned in that 

calendar year, they did not receive in a calendar year the same money that they earned in that 

calendar year (although their use of the simple mebic of comparing W-2s [i.e., calendar year 

receipts] to annual salaries misled them into thinking that they bad). 

u See lmernational Union of Operating &ginws, Local Union No. IJ2 Health and Welfan Fundv. L.A. Pipeline 
Co1181. Co., Inc., 237 W.Va. 261, 267. 786 S.E.2.d 620, 626 (2016) (''Ontinarlly, where two statutes apply k> lhe same 
subject matter, the more specific statute pn,vails over the general statute. When faced with a choice between two 
lllatllteS, one of which is couched in general tmns and the other of which specifically speaks to the matter at band, 
prefemncc generally is accorded to the specific statute. n); SyL pt. l, mffl'A by 1iumka v. Kingdon, 174 W.Va. 330, 
32S S.E.2d 120 ()984) ("The general ruleofstl!.tuto,yconstruction requires that a spcoifio statute be give:npreoedeoce 
over a general statute relating to the same 6llbject matter where 1he two cannot be reconciled."); Hawki11S v. Bare, 63 
W.VL 431, 436-37, 60 S.B. 391, 39.3 (1908)("[AJ statute may deal witb a number of subjects, treating them all i:a 
genaal terms by making a provision common 10 all. If, in such case, a new statuee llClec:ta one of the several subjects, 
mid ma.bs a complete special provision as to il, the intention lO substitute that provision tor the genera! law to that 
extent is $4U8lly as obvious and appmen1[,]11

). 

JP WVCSR § 42-5-4.2. 

8 
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19. Moreover, the Court finds and concludes thet Plaintiffs• claim ignores West 

Virginia's longstanding pn,cedent of paying its employees in arrears as allowed by West Virginia 

law. As early as 1997, West Virginia paid its employees in arrears. The 1997 version of W. Va. 

Code§ 6-7-l reads as follows: 

All full-time and part-time salaried and hourly officials, 
officers and employees of the state and the bomd of trostees 
of the uoiversity system of West Virginia and the board of 
directors of the state college system shall be paid twice per 
month, and under the same procedures and in the same 
manner as the state auditor currently pays agenciea on such 
basis: Provided, That on and after the fim day ofJuly, one 
thousand nine hundred ninety-nine, or any date thereafter, as 
detennined by the. auditort all officials, officers or 
employees, except e1ected officials and employees whose 
compensation is fixed by statute, shall be paid one pay 
cycle ht arrears, An.y employee whose employment with 
the state begins on or after the first day of Julyt one thousand 
nine hundred ninety-nine, as determined by the auditor, shall 
not receive his or her first pay until the end of the second 
regular payroll cycle after beginning employment. The 
auditor shall propose ll legislative JU)e in accordance with 
article three[§ 29A-3-1 et seq.], chapter twenty-nine-a of 
this code to determine the manner to implement the payment 
of emp.loyees in arrears. Nothing contained in this section is 
intended to increase or diminish the salary or wages of any 
official, officer or employee. 20 

20. From 1997 o.nward, State employees have been paid in arrears. In 2013, two years 

before the pay conversion, the subject code sectioi::i, W. Va. Code § 6-7- t, read as follows: 

All full-time and part-time salaried and hourly officials, 
officers and employees of the state, state institutions of 
higher education and the Higher Education Policy 
Commission shall be paid twice per month, and under the 
same procedures and in the same manner as the State Auditor 
currently pays agencies: Provided, That on and after the first 
day of July, two thousand twot all new officials, officers and 
employees of the state, a state institution ofbigher education 
and the Higher Education Policy Commission, statutory 
officials, contract educators with higher education and any 

20 W. Vo. Code§ 6-7- J (1997) (emphasis added). 

9 
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exempt official who does not earn annual and sick leave, 
except elected officials, shall be paid one pay cycle In 
arrean. The temi new employee does not include an 
employee who transfers from one state agency, a state 
institution of higher education or the Higher Education 
Policy Commission to another state agency, anothBr state 
institution of higher education or the Higher Education 
Policy Commission without a break in service. Nothing 
contained in this section is intended to increase or diminish 
the salary or wages of any official, officer or employee. 21 

21. After the July l, 2014, amendment to W. Va. Code § 6-1-7. now titled HState 

officials, •officers and employees to be paid at least twice per mouth; new employees paid in 

arrean," the section currently reads: 

AU full-time and part-time salaried and hourly officials, 
officers and employees of the state, state institutions of 
higher education and the Higher Education Policy 
Commission snll be pidd at .least twice per month, and 
under the same procedures and in the same manner as the 
State Auditor cnrrentlypays agenoies; Provided, That on and 
after July 1, 2002, all new officials, officers and employees 
of the state, a state institution of higher education and the 
Higher Education Policy Commissi°°' statutoiy officials, 
contract educators with higher education and any exempt 
official who does not earn annual and sick leave, except 
elected officials, shall t;e paid one pay cycle in arrean. 
The term ''new employee" does not include an employee 
who transfers from one state agency, a state i:nstit'ution of 
higher education or the Higher Education Policy 
Commission to another state agency, another state institution 
of higher education or the Higher Education Policy 
Commission without a break in service: Provided, however, 
That, after July 1, 2014, all state employees paid on a 
current basis wm be converted to payment in arrears. For 
accounting purposes only, any payments received by such 
employees at the end of the pay cycle of the conversion pay 
period will be accounted fur as a credit due the state. 
Notwithstanding any other code provision to the contrary, 
any such credit designation made for accounting of this 
conversion will be accounted for by the Auditor at the 
termination of an employee's employment and such 
accounting shall be docwnented in the employee's final 

11 W. Va. Code§ ~7-1 (2013) (ampbasis added). 
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wage payment. Nothing contained in this section is intended 
to increase or diminish the salary or wages of any official, 
officer or employee. 22 

22. The Court finds that it is undisputed that employees paid in a one-pay-cycle 

arrearag~ pre- and post-pay conversion, were and are paid one pay cycle after their services were 

perfo.rmed. For example, under the semi-monthly schedule, the second pay period in December 

2015 spanned from December 16 to 31, 2015. Employees were issued payment for this period on 

January 16, 2016. Under the newbi-weeldy schedule, the sec.and pay period in December 2015 for 

affected employees spanned from December 12 to December 25. 201 S. Employees were issued 

payment for this period on January 8, 2016, which was one pay period (two weeks) fiom December 

25, 2015.23 Thus, under West Virginia law, State employees have historically been paid one pay 

cycle after services were rendered, 

23, The Court finds that State employees have been paid in m-ears for over twenty 

years. Indeed, since 1921, it has been the law of the State that "[n]o money shall be drawn from 

the Treaswy to pay the salary of any officer or employee before his services have been rendered."24 

The West Virginia Supreme Court has accepted that the W. Va. Code§ 12-3-13's purpose "may 

bave been to prohibit the payment of salaries of State employees prior to the end of each month. »25 

W. Va. Code§ 6-7-1 comports with this pmpose. State employees have been paid in arrears as 

required under West Virginia law. 

24. Under the old system, the Court finds there were, by definition, exactly twenty-fuur 

pay periods in each year. and those pay periods aligned on month boundaries, and (more 

importantly) on year boundaries: i.e .• the end of every month and (more importantly} the end of 

22 W. Va. Code§ 6•7•1 (20!4); .Ex. 1. 
23 Please see char1s, attached heretc as .Ex. 2. 
14 W. Va. Code§ 12-3-13 
u Stale e.r rel. Lippert v. Sims. 143 W. Va. 542, 549, 103 S.E.2d 533, 537 (1!158). 

11 



Case 5:19-cv-00339-JPB Document 20-2 Filed 04/06/20 Page 12 of 32 PagelD #: 225 

every year was a payday. While each employee received in each calendar year the same total 

amount that she earned In that same calendar year, she did not exactly receive in each calendar 

year the pay that she earned in that year. These sound similar, but they are not the same. A close 

examination of the pay flowing to three of the Plaintiffs through the implementation of Wave 3 

shows that they were not shorted any pay-in 2017 or at any time. 

Plaintiff Lula Dickerson 

25. The Court finds that Plaintiff Dickerson had an annual salary of $39,852.00. Under 

the old payroll system, Ms. Dickerson received her salary in 24 equal installments that were tied 

neatly to the calendar year.26 For instance in 2016, Ms. Dickerson eamed $39,852.00 and she 

received $39,852.00. But the $39,852.00 that she received in 2016 was not the "same,. $39,852.00 

that she earned in 2016. The Court finds that, by statute, Ms. Dickerson and all ofher co-workers 

were paid one pay period - i.e., one-half month - in am,ars. So, while Ms. Dickerson did not 

receive theSl,660.SO of salary that she earned for the last half month of2016 (i.e., December 16 

through 31, 2016) in 2016, she was paid for that half month on January lS, 2017.27 That same 

amount was exactly balanced out by the fact that she did receive on January 15, 2016 the SJ ,660.SO 

half-mouth's pay. that she had earned in the Decmnber 16-31, 201 Spay period. So, it just happened 

to work out under the old system that the amount that Ms. Dickerson received in 2016 was the 

same as the amount she earned in 2016, and that was due to the simple math of a half-month delay 

of pay at the end of2017 being balanced out by ahalf•month pay at the end of 2016 sliding forward 

into 2017. Contrary to Ms. Dickerson's allegatiOJlSi then, while-before 2017 she generally received 

the same amount of pay in a calendar year that she earned in that calendar year, Ms. Dickerson bas 

26 SoD Affidavit of Sue Racer-Troy, attaohed to Motion of Defendant Supreme Court Of Appeals Of West Y"ll"fbda To 
Dimlss Plaintlffe' CORtplaint Or In lie A.lternat,w For Summary.Judgment as Exbi'bit A 
:n This fact u demonstrated by dmt attached to defendants' motions. 

12 
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never received in a calendar year the pay directly corresponding to the salmy that she earned in 

that same calendar year. If she had believed, prior to 2017, that a calendar year W-2 (receipts) 

should reflect the same amount that she earned in a year (salacy), she would have been technically 

wrong, but, presumably, not bothered by the wrong thinking due to the math being in balance at 

the beginning and end of the year. 

Under the new system, Ms. Dickerson began receiving $1,532.77 per 14-day pay period. 

The last payday in 2017 was December 22. So, Ms. Dickerson did not receive the pay that she 

earned fbr the 14 days 'from December 9 through 22, 2017 until January 5, 2018; and she did not 

receive the pay that she earned for the nine days from Decembet 23 through 31, 2017 until January 

19, 2018 (along with the pay that she earned for the five days from January 1 through 5, 2018.) 

27. The Court finds that Ms. Dickerson's 2017 W-2 showed that she received an 

amount in 2017 different than what she earned in 2017 for the following reason: The amount that 

she received in January 2017 (beginning of year) did not exactly balance out the amount that she 

did not receive in Decembec 2017 (end of year). The last half of December 2016 was paid under 

the old system. So, the amount of pay that Ms. Dickerson received on January 15, 2017, was for 

one-half month of pay that she earned in the last half month of 2016. Thus, on January 15, 2017, 

Ms. Dick8r80n received·tbe $1,660.50 half-month's pay that she bad ea.med from December 16 

through 31, 2016. But December 31, 2017, was not a payday under the new system (m fact, it was 

a Stmday> and thus it could not have been a payday). Instead, the last payday in 2017 turned out 

to be December 22. Ms. Dickerson thus received the pay that she earned for the 14 days from 

December 9 through 22, 2017 on January 5, 2018, and, furthennore, she received the pay that she 

eanied fur the nine days from December23 through 31, 2017 on January 19, 2018. 

13 
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28. Thust the Court finds th~ while Ms. Dickerson received a half-month's pay at the 

beginoing of2017 that she earned in 2016, she did not receive until January 2018 twenty-three 

days of pay that she earned from December 9 through December 31. That difference is the only 

reason why Ms. Dickerson did not receive in 2017 the same total dollars that she earned in 2017. 

rt just turned out that in that year, because December 31, 2017 was a Sunday instead of a Friday, 

the half:.montb. of pay received at the ~ginning of the year did not exactly balance out the twenty­

three days of pay not received at the end of the year. Consequently, the Court concludes that 

Plaintiff Dickerson was paid every dollar that she earned, and it is of no consequence under the 

law that she received her .annual earnings m pay periods that crossed over into another year, 

Pamela Stumpf 

29. The Court finds that Plaintiff Stumpf had an annual salary of $52t704.00. Under 

the old payro11 system, Ms. Stumpf received her salary in 24 equal instalhnent$ that were tied 

neatly to the calendar year.28 For instance, in 2016, Ms. Stumpf earned $52,704.00 and she 

received $52. 704.00. But, just like with Ms. Dickerson. the $52,704.00 that Ms. Stumpf received 

in 2016 was not the "same" $52,704.00 that she emned in 2016. By statute, Ms. Stumpf was paid 

one pay period - i.e., one-half month - in arrears. So, while Ms. Stumpf did not receive her 

installment ofS2, 196.00 that she earned fur the last half month of2016 (i.e., December J 6 through 

31, 2016) in 2016 (she was paid for that on Januacy 15, 2017), that same amount was exactly 

balanced out by tbe fact that twelve months earlier she did receive on January 15, 2016, the 

$2,196.00 haJf-month•s pay that she had eamed under the previous December 16-31, 2015. 

30. Under the new system, Ms. Stumpf began receiving $2,027.08 per 14-day pay 

period, The last pay period in 2017 was December 22. So, Ms. Stumpf did not receive the pay that 

28 See Affidavit of Sue Racer-Troy, attac:hed to Motion of ~t Supreme Court Of Appeals Of West Yi,gi,iia 1b 
Dismiss Plaintfffe' Complaint Or In The A.ftemalive For Summazy Judgment as Exb.J"bit A. 

14 
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she earned for the 14 days from December 9 through 22, 2017, until January 5, 2018; and .she did 

not receive the pay tbat she earned for the nine days 'from December 23 through 31, 2017, until 

January 19, 2018 (along with the pay that she earned for the five days from January 1 through S; 

2018). 

31. The Court finds that, just as with Ms. Dickerson, Ms. Stumpf received pay for all 

of her 2017 eamings, but she reoe.ived a small portion of that pay in the first few weeks of 2018. 

The Comt concludes that the new timeline of payment was permissible under West Virginia law. 

Moreover, thel.lndisputed evidence of record demonstrates that Ms. Stumpf received all pay which 

was due her for work performed. 

PlainJiffHeather Morris 

32. Plaintiff Heather Morris had an annual salary of $38,112.00. Under the old payroll 

system, Ms. Morris received her salary in 24 equal mmallments that were tied neatly to the calendar 

year. For instance, in 2016 Ms. Morris earned $38,112.00 and she received $38,112.00. But the 

$38,112.00 that she received in 2016 was not the "same" $38,112.00 that she earned in 2016. Just 

as with Ms, Dickenion and Ms. Stumpf, Ms. Morris was paid one pay period- i.e., one-half month 

in arrears. So while Ms. Morris did not receive the $1,588.00 of salary that she earned for the last 

half month of2016 (i.e., December 16 through December 31, 2016) in 2016 (she was paid for that 

on January 15, 2017)1 that same amount was exactly balanced out by the fact that she did receive 

on January 15, 2016, the $1,588.00 half~month's pay that she had earned under the previous 

December 16 through 31, 2015. 

33. Under the new system, Ms. Morris began receiving $1,465.85 per 14-day pay 

period. The last pay day in 2017 was December 22. So, Ms. Morris ~id not receive the pay she 

earned for the fourteen days from December 9 through 22, 2017 until January 5, 2018; and she did 

15 
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not receive the pay that she earned for the nine days fi:om December 23 through 3 ls 2017 Wltil 

January 19, 2018 (along with the pay that she earned for the five days from January I through 5, 

2018). 

34. In sum, that Plaintiffs were not shorted any pay is clearly demonstrated by their pay 

records. Explained generally, when the bi-weekly pay schedule was implemented, each of the three 

PlaintiftS reviewed in detail above went from receiving 24 paychecks to 26 paychecks beginnjng 

May 31, 2017. As discussed, under both semi-monthly and bi-weekly systems, employees are 

paid in arrears. Thus, Plaintiffs received pay in 2018 for pay earned at tbe end of 2017. Plaintiffs 

earned their salaries in 2017 and received payment for every hour wor.ked.29 Specifically1 Plaintiffs 

were paid on January 5, 2018, for pay earned December 9 w 22, 2017. Plaintiffs were paid on 

JanuSIY 19, 2018, for pay earned December 23, 2017, to January 5, 2018. Counting all pay earned 

in 201 7, each Plaintiff was paid their salary. 30 

35. Tho pay records of Plaintiffs Dickerson, Stum.pt: and Morris were placed into the 

record and properly authenticated by affidavit testimony. Plaintiffs do not dispute that Plaintiffs 

Wilkinson and Bradley were paid in the same fashion as the other three Plaintiffs. The Court 

finds no reason to draw distinctions between the five Plaintiffs. 

36. Based on evidence that is not subject to any genuine dispute. the C.ourt finds and 

concludes that (I) these Plaintiffs were paid every dollar that they earned, and (2) they were paid 

according to law-i.e., on the payday one pay period after the last day of the pay period in which 

the money was earned-just like they had always been paid. The Court finds nothing in the law 

that requires otherwise. The Court finds that Plaintiffs cannot cite to any law that gives them an 

~ See Ex. 3 attached to Defe,uJrmts West J'Jrginia Sttlte O.flke of the Governor and Jim Justice'$ Motion to Dismiss 
and Jolnder in West 'fllrginia Supreme court o:f appeal's motion for srutrmflr)' judgmem 
,old. 
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entitlement to be paid within the confines of a calendar or fiscal year. Simply stated, there was 

and is no source for Plaintiffs' claim that they were "entitled to be paid all monies budgeted to 

them in the fiscal year for which it is budgeted." 

Second A.1'1'earage 

3 7. Plaintiffs present a novel argument in their Response to Defendants' Motions that 

the implementation of bi-weekly pay created a "second arrearage'' for which they have not been 

paid The Court .finds that, for Plaintiffs' allegation to be true, the conversion must be shown to 

have added another pay cycle or additional days between the work performed and the payment 

received. However~ Plaintiffs have not shown such. Again. the pay records speak: for themselves. 

The Court finds that, muter the bi-weekly cycle, Plaintiffs are paid more frequently. Thus, the 

mearage is less under the new system than before. The Court concludes Plaintiffs' allegation js 

misplaced and appears to be based on a m.isunderstanding of how an arrearage operates and. again, 

on an umupported assumption that a bi-weekly cycle should end on the fourteenth day of each 

month. Plaintiffs' theory provides them no relief. When the State converted from semi-monthly to 

bi-weekJy pay. the one-pay-cycle arrearage was maintained. No additional pay-cycle and no 

additional days were added between the time services were performed and compensated. 

38, Again, the Court concludes that, under the semi-monthly payment schedule, 

employees were paid at the middle and end of each month in a on17pay-cycle arrearage as required 

byW. Va. Code§ 6-7-1. For exmnp)e, under the semi-monthly system, Plaintiff Kathryn Bradley 

was paid on January 16, 20 t 7, for work performed on December 16--31, 2016. The one-pay-cycle 

arrearage accounts for January 1-15, 2017. 

39. Under the bi-weekly payment scliedule, employees are paid every two weeks, and, 

like before, they are paid in a one-pay-cycle arrearage as required by W. Va. Code§ 6-7-1. For 

17 
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example, under the bi-weekly system, Plaintiff Bradley was paid on January 5, 2018, for work 

performed on December 9 - 22, 2017. The one-pay-cycle arrearage acco~ for December 23, 

2017 to January 5, 2018. Continuing the example. on January 19, 2018, Plaintiff was paid for woik 

performed on December 23, 2017 to January S, 2018. The one-pay~cycle arrearage accounts for 

January 6-19, 2018." The Comt finds that no second arrearage was created by implementation 

of the new systmn. The Court further finds that, under a one-pay-cycle mearage required by W. 

Va. Code § 6-7-1, Plaintiffs were paid every dollar owed for every day worked. n 

40. Plaintiffs rely on Slate~ rel. Graney v. Sims, 144 W. Va. 72, 105 S.E.2d 886 

(1958), for the proposition that State employees "must ••. be paid on or about 'the end of each 

month. '"33 The Plaintiffs ignore key language in Graney: 

the Auditor ... [hasJ the duty of fixing the time for the 
different departments of the State government to submit 
payroll requisitions so that officials and employees shall be 
paid at least once every thirty-one days on or about the end 
of each calendar month though not necenarlly for services 
rende:red for a calendar month.34 

The Court finds that the emphasized language that Plaintiffs ignore dispels the entirety of 

Plaintiff's' theory that they must be paid for all time worked in a month within the month. Graney 

makes clear that services rendered in one month may be paid in the next month. 

41. The Court in Graney went on to explain that, while services rendered in one month 

may be paid in the next moruh (as the above b)ock quote indicates), the Legislature did not intend 

as the law was then written to give the Auditor authority to delay payment for services rendered 

during the month of October until November I 50i, As explained below, however, the 1958 version 

ll See Pefil' Mot. to Dismiss at Ex. 3. 
'IZ/d. 
33 Pis' Resp. at S. 
14 S/fzte e;c rd. Graney v. Stms. 144 W. Va. 72, 82, JOl S.B.2d 886, 893 (1958) (emphasis added). 
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of§ 6.7~1 did not require or allow an arrearage. The Court in Graney accepted the Auditor's 

argument that, upon the end of the month. time was needed to deduct social security, income taxes, 

and ac.count for sick days taken by employees. 35 The Com1 concluded that the petitioner's petition 

for writ of mandamus seeking to compel payment by the end of the month was without merit as 

only the Legislature could afford them relief. Thus, the Court finds that, contracy to Plaintiffs' 

characterization, Graney expressly acknowledges and allows payment for services rendered after 

the services were rendered. 

42. The decision in Graney was based on an older version of W. Va. Code§ 6-7-1, 

which iead: "Salary and Allowances to State Officers to Be Paid Monthly-The salary and 

allowaac:es of all state officers payable out of the state treasury shall be paid In equal monthly 

Jnstallments at the end of each month."36 This older version applied to State officers and did not 

provide fur pay in arrears. Convmoly, the current version of W. Va. Code § 6-7-1, now titled 

"State officials, officers and employees to be at least twice per month; new employees paid in 

mre1m;" expressly requires that unselected State employees be paid one pay cycle in arrears. 

43. Thus, by the design and express language ofW. Va. Code§ 6--7-1, Plaintiffs are 

paid one pay cycle in arrears. Again, this means that employees are paid for their services one pay 

cycle after the work is performed. In other words. under the statute, State employees are paid at 

least twice per month, "though not necessarily for services rendered for [that] calendar month.1937 

As noted. it has long been the law that State employees are paid in arrears. 38 Under the current 

version of§ 6-7-1, the one-pay-cycle arrearage remains intact, contrary to Plaintiffs' allegations. 

35 Slate ex re1. Graney v. Sims, 144 W. Va. 721 75,76, 105 S.E.2d 886,889, 890 (1958). 
"W. Va. Code§ 6-7•1 (1961) (emphasis original) 
:n Sa Grrmq, 144 W. Va. at 82, 105 S.E.2d at 893 {1958). 
31 Defendaa1s West ViJBinia State Office of the Oovemor and 1im Justice's Morion to Dlsmiu and Joinder in West 
Vi:Egiuia Supreme Court of Appeal's Motion for Summary Judgmont (.hereinafter Defs' Mot. to Dismiss) 111 § m. 
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Article~ § 4 of die West Virginia Constitution 

44. Plaintiffs contend in Count I of their Second Amended Complaint that Defendants 

are violating Artiele X, §4 of the West Virginia Constitution because Defendants "are borrowing 

from employees' pay budgeted for one fiscal year to pay a debt ftom a prior fiseal year{.)"391:bis 

contention is without support. In line with the Court's discussion and conclusions supra, the Court 

finds and concllJdes that Defendants are not borrowing money from one fiscal year to pay their 

employees from the prior fiscal year. Rather, Defendants spend the money they are appropriated 

eadi fiscal year to pay their employees as wages become due within that fiscal year for work 

peifonned within that fiscal year. 

45. Even assumin& arguendo, that Plaintiffs' factual allegation was tme, Article X. §4 

is not applicable. That section of the West Virginia Constitution, quoted in t\tll, provides as 

foJlows: 

No debt shall be contracted by this state. except to meet 
casual deficits in the revenue, to redeem a previous liability 
of the state, to suppress insurrection, repel invasion or 
defend the state in time of war; but the payment of any 
liability other than that for the ordmary expenses of the state, 
shall be equally distn1>uted over a period of at least twenty 
years.40 

Indeed. ~[t]he restrictions contained in Section 4 of Article X of the West Virginia Constitution 

deal with the creation of long-term debt by the State or its agencies by way of legislative 

enactments through revenue bonds or other similar obligations.,t,41 The Court finds and concludes 

that the payment of employee wages one pay period in arrears does not constitute a revenue bond 

or other similar obligation because no debt is being contracted. 

at Second A.mendsd Complaint W 118-20. 
40 W. Va. Co$ituti.Oll Articl~ X. §4, 
41 Syl. pt. 4, Wlnlrkrv. Stats School Bldg . .A.uthorlty, 189 W. Va. 748,434 S£2d420 (1993) (emphasis added). 
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46. Moreover, the Supreme Court of Appeals has held that, 

[T]he creation of a State board or commission which 
requires an appropriation of public funds to cmy out its 
pwposes is not treated as the creation of a debt, although its 
generally contemplated continuation from year to year, and 
for an indefinite period, must necessarily involve future 
appropriations. Practically all agencies created by the 
Legislature require appropriations fi:om time to time, and 
that was necessarily contemplated at the time they were 
creatc:d.42 

The Supreme Court of Appeals explained that, "[t]he language used in Dyer •.• leads us to 

conclude that although technically, the legislature was proln'bited from forcing future legislatures 

to appropriate tbDds to cover these particular items, the debts were not prohibited if the services 

were deemed necessary. ,,,CJ Indeed, the payment of employee wages is a necessary operating 

expense of the State that is known to require future appropriations. As such, the Court concludes 

it should not be treated as the creation of debt. 

47. Fur:thennore, the Court notes that in State ex rel. Charleston Bldg. Com 'n v. Dial, 

the Supreme Court of Appeals held that rental payments from the State to a municipal corporation 

pmsuant to a lease-purchase agreement did not violate the State Constitution's prohibition against 

the State contracting debt. 44 The Court ~lained that because rental payments were due at 

intervals contemporaneous with the State's use of the property, the rental payments did not 

constitute future indebtedness of the State. 45 That is, the rental payments were mere 

reimbursements for services it received. i.e., use of the nmtal property. 46 ln addition. the Comt 

42 State e:t" rel. Dyerv, Sims, 134 W. Va. 278,290, S8 S.E.2d 766, m (1950), Nlll'd on olher grounds, 341 U.S. 22 
(emphllsilll added); .see a/80 W-udrler at 1S6 ("[BJy aeating state agencies, the Legjsla1urc was obligating itself, in a 
constitutionally permis$fble manner, to pay ftmds necessary for those agencies' operational expenses from fimn 
general revenue funds[.]"). 
43 McGnrwv. Caperton, 191 W.Va. 528. SlS, 446 S.E.2d 921,928 (1994). 
fl 198 W.Va, 185,200,479 S.E.2d 695, 710 (1996). 
UJtJ, 
46Jd. 
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noted that the lease-purchase agreement was not indefinite as the State could terminate the 

agreement upon thirty days' notice.47 Thus, the rental payments resulting from the State's lease­

purchase agreement did not viola1e Article X, §4 of the West Virginia C.Onstitution. 

48. Similarly, in McGraw v. Caperton. the Supreme Comt of Appeals held that one-

year computer hardware and software contracts with multiple renewals and non-binding 

cancellation clauses did not violate Article X, §4 of the West Virginia Constitution.41 The Court 

explained that the computer equipment that was the subject of the coutracts was a "needful thing" 

and had a "'strong public purpose. "4!1 AdditionaUy, the contracts did not create a present 

indebtedness because the contracts provided fbr periodic installments that were paid as services 

were nmdered. Id. Finally, the contracts co-uld be cancelled at any poin~ and future legislatures 

could choose not to nmew the contracts by refusing to appropriate additional funds. so 

49. H~ the Cowt notes that Plaintiffs' salaries are akin to "reimbmsements .. for 

services they provide the State and are paid at bi~weekly intervals nearly contemporaneous with 

their service. Moreover, 1be payment of State employee wages is a "needful thing" if the State 

government intends on continuing to operate. Additionally, as in Dial and McGraw, Plaintiffs' 

employment with the State is not indefinite. P]aintifts, like all unelected State employees, are at­

wm employees. Their employment can be terminated for any reason which is.not an illegal reason. 

Accordingly, the Court concludes that Plaintiff$' at¥lJII1ent that Defimdants are violating AiticJe 

X, § 4 of the West Virginia Constitution fails as a matter of law. 

50. The Supreme Court of Appeals nhas defined •standing' as a party's right to make a 

legal claim or seek judicial en:furcement of a duty or right. Standing refers to one's ability to bring 

◄1 [d. 
41 191 W.V& 528, 536> 446 S.E.2d 921,929 (1994) 
4'J Id. 
so Id. 
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a lawsuit based upon a personal stake in the outcome of the controversy. "51 A plaintiff attempting 

to establish standing 111ust satisfy three elements: 

First, the [plaintiff] . . . must have suffered an "injury-in­
facf'- an invasion of a legally protected interest which is 
(a) concrete and particularized and (b) actual or imminent 
and not conjectural or hypothetical. Second, there must be a 
causal connection between the injury and the conduct 
forming the basis of the lawsuit. Third, it must be likely that 
the injmy will be redressed through a favorable decision of 
the court. S2 

"The focus of a standing analysis is not on the validity of the olaim but instead is on the 

appropriateness of a party bringing the questioned controversy to the court. The bunlen for 

establishing standing is on the plaintiff."" 

St. Here, the Court finds that Plaintiffs have not satisfied their burden of proving that 

they have standing to institute this action because Plaintiffs have failed to establish that they 

suffered an injury in fact. To satisfy the first element and establish iajury in fact, 

[Plaintiffs] must show that [they] suffered an invasion of a 
legally protected intcn:st that is 'ooncrete and 
particularized.• For an injury to be 'particularized,' it 
must affect the pbdntlff In a personal and mdlvidna! 
way. To be a 'concretet Injury, it must actually exist. The 
injury must also be actual or imminent, not conjectural or 
hypothetical. 54 -

Plaintiffs have not alleged that they have suffered, or will suffer, from a particularized or concrete 

injury as a result of being paid in arrears. As discussed supra, Plaintifi's have not been shorted any 

money, and thusJ they are not owed any money. Plaintiffs receive each and every dollar they are 

owed each pay day, and any "gap" payments would indeed result in an ove,payment, The Court 

si State a rel Healthport Technologies, LLC v. Sludy. 239 W,Va. 239, 242-43, 800 S.B.2d 506, 509-10 (2017) 
(intenlaJ quoratiom and footnores omitted) . 
.u SyL pt. 5, Findlq v. Sklltt Farm Mut. Alllo. In.r. Co., 213 W.Va. 80, 576 S.B.2d 807 (2002). 
SJ State er rel. Heolthport Tedmologia. UC v. St#clr:y, 239 W.Va. at 243, 800 S.B.2d at 510. 
S4 State ez rel. Hetllthport Tdnologia, UC v. Study, 239 W. Va. at 243, 800 S.E.2d at S 10 (idtemal quotation.'! and 
footnotes omitted) (emphasis added). 

23 



Case 5:19-cv-00339-JPB Document 20-2 Filed 04/06/20 Page 24 of 32 PagelD #: 237 

reiterates that the fact that the money used to pay their wages comes from a different fiscal year 

has no effect, much less a negative effect, on Plaintiffs. Moreover, the Court finds and concludes 

thB4 even if paying State employees in arrears does violate Article X, §4 of the West Virginia 

Constitution, this technical, or ''procedural," violation does not create a concrete lnjw:y from which 

Plaintiffs are entitled to recover. 5, See Spokeo, Inc. v. Robins, 136 S.Ct. 1540, 1549 (2016) (noting 

that the plaintiff could not "allege a bare proceduraJ violation, divorced from any concrete harm, 

and satisfy the injury~in-fact requirement of Article m. "}; Svmmera v. Earth Island ln8titule, 555 

U.S. 488, 496, 129 S.Ct. 1142, 1151 (2009) ("[D]epri~tion of a procedural rlght without some 

concrete interest that is affected by the deprivation-a procedural right in vacuo-is insufficient 

to create Article ill standing.''). Accordingly, Plaintiffs do not have standing to pursue their claim 

for vio1ation of Article X, §4 of the West Virginia Constitution. 

52. The Court notes that, even if Plaintiffs could show that they have suffered injury in 

~ Plaintiffil cannot show that it is likely that their injury "will be redressed through a favorable 

decision of the court." In Findley, the Supreme Court of Appeals held that the plaintiff lacked 

standing to pursue her declaratory judgment action because she was not entitled to the relief 

sought.56 The plaintiff brought a declaratory judgment action premised on the Court's holding in 

Mitchell v. Broadnax, 208 W. Va. 36, 537 S.E.2d 882 (2000), which held that insurance companies 

were required to adjust premhuns when it incorporated an exclusion in a motor vehicle insurance 

policy. The plaintiff complained that her insurance policy included an exclusion to which there 

was no couesponding adjustment to the premiwn. 57 The plaintiff's insW'DDce policy. however, was 

issued in 1991, and the Mitchell decision was rendered in 2000.58 The plaintiff argued that the 

55 Syf. pt. s, Findleyv. SIDteFarm Mut. Auto.·lns. Co., 213 w.va. 10,576 S.E.2d. 807 (2002). 
56 Findley, at 97, S76 S.E.2d. at824. 
n Findley, at 94, S76 S.E.2d. at 821. 
58 Id. 
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Court9s holdings in Mitchell should be retroactively applied to her insurance policy, but the Court 

disagreed. 59 Thus, the Court held that because the plaintiff was not entitled to the relief sought. she 

did not have standing to assert her claim. 60 

53. Likewise, the Court concludes, in the present matter, Article X. § 4 of the West 

Vb:ginia Constitution has never been interpreted to preclude the State or its agencies from carrying 

over operational expe11Ses, such as employee wages, from one fiscal period to the next as Plaintiffs 

contend. Thus, Article X, § 4 does not restrict the State and its agencies from paying its employees 

two weeks in arrears. Therefore, the Court concludes that Defendants are not violating Article X, 

§ 4. AJJ such, Plaintiffs do not have a claim for violation of Article X, § 4 of the West Virginia 

Constitution, and, as in Fbulley, are not entitled lo the relief sought because it js not likely that 

their injury will be redressed through a favorable decision of the Court. Aocordingly, the Court 

finds and concludes Plaintiffs lack standing to pursue their claim for violation of Article X, § 4 of 

the West Virginia Constitution. 

Article III, § lfJ uf the West V',rginia Conmtllti8n 

54. Plaintiffs· allege in Count IV of their Second Amended Complaint that Defendants 

violated equal protection principles of the West Virginia Constitution because Defendant Supreme 

Court supposedly ~de a one~time, catch-up gap payment" to elected Court officials and not to 

PJaint:iffs or other unelected Court employees.61 Plaintiffs assert, that 16[t]bis same act applies to 

other elected officials who control state Agencies or Departments. ,.62 Plaintiffs assert that 

9 F'intl.l,ry, at 96, 516 S.E.2d. at 823. 
• Id. al 97, 576 S.E.2d. at 824. 
61 S«:0nd A111e11ded Complllint 'ftlS0-51, 
61 Id. at 1 151. 
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Defendants have "treated shniJarly situated people dissimilarly and have denied them the right to 

equal protection ·oftbe laws in derogation ofW. Va. Const. Art. m, §10.',63 

55. Section 10 of Article III of the West Virginia Constitution provides that. "No person 

shall be deprived of life, liberty, or property, without due process of Jaw, and the judgment of his 

peers/164 ~Equal protection of the law is implicated when a classification treats similarly situated 

persons·in a disadvantageous manner,"65 It is well settled that "if the challenged classification does 

not affect a fundamental right or some suspect or quasi-suspect criterion, the governmental 

classification will be sustained so long as it is 'rationally related to a legitimate state interest. ,,,fi 

Suspect and quasi-suspect c1asses include racet national origin, alienage, gender, and 

illegitimacy.67 Indeed. none of these classes are at issue here. Accordingly, the rational basis test 

applies to the Defendant Supreme Court's decision to pay elected officials on a slightly different 

pay schedule. 

56. The rational basis test is a .. highly deferential standanin under which "social or 

economic legislation must be affinned 'if there is any reasonably conceivable state of mets that 

could provide a rational basis for the classification. ''168 Furthennore, 

61 Id. at,r 152. 

Where economic rights are concerned, we look to see 
whether the classification is a rational one based on social, 
economic, historic or geographic fact.ors, whether it bears a 
reasonable relationship to a proper governmental pu:rpose, 
and whether all persons within the class ate treated equally. 
Where such classification is rational and bears the requisite 
reasonable relationship, the statute does not violate Section 
10 of Article m of the West Virginia Constitution, which is 
our Equal Protection Clause.' Syllabus Point 7, [as 

64 W. Va. Const Art. Ill, § 10. 
65 SyL pt. 3, Mad16nald v. Oty Hosp., Inc., 227 W. Va. 707, 115 S.B.2d 405 (2011). 
66 .Mo,zan v. Clly of Wheeling, 'lOS W. Va. 34, 43, S16 S.E.2d 48, 57 (1999) (quoting Appalachian Power Co. v. State 
Tax Dept. t(Wt!Sl 'Yirginia, 195 V(. Va. 573,594,466 S.E.2d 424, 44S (1995)), 
({f Sseid. 
'8 Appalacliian Power Co., 195 W. Va. at 594,466 S,E.2d at 445 (quoting Fetkral Communications Comm 'n v. Beach 
Commrmkalloru, Inc., 508 U.S. 307,313 (1993)). 
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modified,] AtchinJQn v. Erwin, [172] W.Va. (8], 302 S.E.2d 
78 (1983)." Syllabus Point 4, as modifi~ Hartsoclr,-Fleaher 
Candy Co. 11. Wheeling Who/uale Grocery Co., 174 W.Va. 
538,328 S.B.2d 144 (1984).'9 

A disproportionate impact on a classification. alone, does not violate West Virginia's equal 

protection provision. 70 There must be some proof of a discriminatory purpose. 71 Moreover, 

If a classification has some ''reasonable basis," it does not 
offend the Constitution simply because it is not made with 
mathematical nicety or because in practice it results in some 
inequality. The problems of government are practical ones 
and may justify, if they do not require, rough 
accommodations---illogical, it may be, and unscientific. If 
any state of facts reasonably may be conceived to justify it, 
a statutory discrimination will not be set aside.72 

Defendant Supreme Court produced a chart showing the flow of pay to a circuit court judge in 

2017. (All active judges would have been paid on the same schedule.) An ''adjustment" of$807.00 , 

was paid in March 2017 in anticipation of the conversion to a bi•weekly pay system, but that 

payment is a red herring. Circuit Court judges were not paid for a shortfall; it was not .. catch up 

pay.~ Rather, the Court finds it was merely a matter of simple math. For calendar year 2018, the 

circuit court judges would receive bi~weekly pay checks of $4,846.20. In order to start issuing 

checks in that amount on June 9, 2017 (and pay the judges their sa1aries of $126,000)~ the Court 

made a payment of $807 to the judges• pay in March 2017. The Court finds and concludes this 

payment was no different than the pay adjustment made to the pay of unelected employees in May 

2017. 

~ SyL pt, 4, MacDonald, 221 W. Va. 707, 715 S.E.2d 405; Syl. pL 6, Hartley Hlll Hunt Club v. County Com'n of 
Rllchie Couno,, 220 W. Va. 382 (2007); Syi. pt. 3, G1'baon v. W.ut Jllrginla Dept. of Highways, lBS W. Va. 214,406 
S.E.2d 440 (1991). 
111 Syl pt 6, Citizens Bank o/We.vtan, Inc. '11. Cit)I a/Weston, 209 W. Va. 145, S44 S.E.2d 72 (2001). 
111d. 
12 Morgan, 205 W. Va. at 45-46, S16 S.E.2d at 59-60 fmtemal citations omitted}. 
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57. The Court finds and concludes that elected officials, such as Circuit Court judges, 

are paid in cummt status. W. Va. Code § 6-7-1 provides an exception for elected officials to the 

requirement that State employees be paid in arrears: "officials, officers and employees of the state, 

a state institution of higher education and the Higher Education Policy Commission, statutory 

officials, contract educators with higher education and any exempt official who does not eam 

annual and sick )eave, exeept elected offu:ials, shall be paid one pay cycle in arrears. 073 Moreover, 

elected officials have been historically treated as current pay employees. 74 

58, Plaintiffs posit the question as to why the elected officials are paid in cur.rent status 

or by year end1 whereas Plaintiffs are paid in arrears and will have pay dribble over into the next 

calendar or fiscal year. The Court concludes that the answer to that question is not found by 

looking exclusively at what makes the elected officials "'special." Rather, the answer lies in the 

differences between elected officials and unelected employees. An elected official has.a salary 

that is fixed by statute. The payment of his or her monthly salary is not dependent upon the nature 

or quantum of the services provided by him or her. Elected officials do not accrue vacation and 

do not accrue sick leave. There is no need for a time lag to review the elected official's hours of 

work or to account for leaves of absence and such. On the other hand, unelected employees have 

all of those variables in play and a defay in pay after services are performed is a practical way to 

do the State's business. The Court finds that having the benefit of a look back at the pay period 

allows for adjustments and the prevention of errors in accounting or, for that matter, in counting. 

All of such is a rational basis for a difference in treatment-albeit, a very slight difference. 

73 W. Va. Code §6-7-1; w, also Op. W. Va. Att'y Gen. 2016 WL 3035136 {May 23, 2016) (noting that the only 
ex.ception to §6-7-1 is for elocted officials). 
14 Op. W. Va. Att'y Oen. 2016WL3035136 (May 23, 2016). 
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59. Finally, as to the slight differenc"' the Court notes that the Equal Protection Clause 

argwnent of Plaintiffs must be viewed in the proper context. The elected officials in the Court 

system were paid every dollar due; the unelected employees were paid every dollar due. Elected 

officials received their final pay for the year in December. For some, their tenn ends in December. 

Unelected employees, in contrast, as explained above, receive their final pay in Janway. Thus, the 

situation is not one where one class of employees is being paid and another class is nol Everyone 

is being paid. It is just a question of timing-a few days difference. The Court finds and concludes 

that this timing difference does not sustain an Equal Protection Clause claim, especially 

considering the deference which is provided on economic matters. 

Mand1mu1:s Relief 

60. It is well established that 'three elements must co-exist for the issuance of a writ of 

mandamus: 

(1) A clear legal right in the petitioner to the relief sought; 
(2) A legal duty on the part of Respondent to do the thing 
which the Petitioner seeks to compel; and (3) the absence of 
another adequate remedy. 15 

For the reasons set forth above, the Court finds and concludes that Plaintiffs have not identified 

any statutory or constitutional basis for thcir claims. Moreover, the Court reiterates that Plaintiff.~ 

have been paid all wages earned and due. Plaintiffs have not suffered any iajmy; consequently, 

they have no clear legal right to the relief requested. Accordingly, the Court denies their request 

for mandamus relief. 

15 Sy]. pt. 1, Stale ex rel Maple Creative LLC v. 11ncher, 226 W. Va. 11&, 697 S.E.2d 154 (2010); Syl. pt. 2, SlalB ex 
rel. Kucera v. Cityo/Whee/ing, 153 W.Va. 538, 170 S.E.2d 367 (1969). 
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I,n~m~~-l)ef,1,1ses 

'l)&.(!qurt·n:ot~ tba_t_;iJlof tbe Defend.ants-hav.e ~sserted, fu. ·ol):e:ffam.or .anotlfor, 
. . . . . . : ' . . . ~ . 

either apsQlnte or. qualified:'lr:nmimities· -as defenses ·to· this actfon. Thf Court flnds no rea_son. to· 
. ! 

address tb,es~ @fens~; ~~er.- the Court decides this case on- ·the merits! under Rtlle $6'. Nothing 

herein; however, precludes any· Defendunt from SS$erting:fo1Dlunity in· tri.l :appeal where il de ~ov~ 
_. . . . . . . ' 

. -'DECI$IO~t 

-Foi: ·all rMsons se:t forth. above~ the C<1Urt .CQn~ludes and· ORDERS that Defend·ants are. 

entitled toJudgment as a m.sttet. t:if law-as .to ·aiJ clli.i¢s ~a~e by ai:l Plain:tifu. 76 Aceo1;dhj.gly, this 

actioxrts ORDE.REb disil:WlS.ed.a.n.d i!t1ricke_n fro-J.:Q. the, ~Q~ :of-the Cou,it. Pfaint£tPs objectlorur 

are ntji~~:i4P~~e~/-··,:' -- .~i--:-·: · , 

'·-.mE}'Clerli:-i~~-•dhe.~:~~.~~d-acertified C9P,Y. offuisord.ei.'t6 &if coum.elofrecord. 
'f;I\. . 

ENTE?IBD·thl~ L day of' 

76 The:Cmui o~ser:ves tb~ Pla.im,If.f Will{i_~ll w~ not i,fttj)io)'ed. _by my·o'tthe Defendants dllrlngJi'ie'p,8)' ccinve~ion. 
AffruNgh .. ~~ ~ircu~stai'rees aP,pear to be.indilitinguish_nbie fro1;t1 fhe-other.· Pialntiff,s.,.. sh~- is 11ot 'tech!'.iics.Uy ~ubject'to· 
ttre ~oliens ii!.~ b,y ~dants.. She·w.as not: their Ol'(lpJoyee, Acco~gly., the Cpurt orders Plaintiff Willdillon 1 s 
compJiuntdism.issed widlouf preJµdioe, 


