
IN THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA 
DIVISION 11 

STATE OF WEST VIRGINIA 

v. FELONY NO. 17-F-186 

NICKOLAS VELEZ, 

Defendant. 

Judge Rusr6~~fN~f f(-0 

~ DEC 19 Nl) l~ 
ORDER DENYING DEFENDANT'S MOTION TO SUPPRESS EVIDENCE "­

On the 27th day of June 2017, the 7th and 8th days of August 2017, and the 24th Day of 

August, 2017, this matter came before the Court on the "Defendant's Motion to Suppress 

Evidence," filed June 21, 2017. During these pre-trial suppression hearings the Court heard the 

testimony of Granville Police Department Officer Aaron Huyett, Morgantown City Police 

Department Detective Daniel Trejo, Morgantown City Police Department Officer Robert Meador, 

Morgantown City Police Department Officer Dean Cantis, and co-Defendant John Russell 

Skidmore. 

The Defendant appeared in person and was represented by counsel, J. Tyler Slavey and 

Brandon Shwnaker. Co-Defendant John Russell Skidmore appeared in person and was 

represented by counsel, J. Michael Benninger. Co-Defendant Gordon Swiger appeared in person 

and was represented by counsel, Ryan Umina. The State of West Virginia was represented by W. 

Chad Noel, Assistant Prosecuting Attorney for Monongalia County. 

Defendant filed a ''Memorandum in Support of Defendant Velez's Motion to Suppress" on 

September 1, 2017. The State filed its "Response in Opposition to the Defendants' Various 

Motions to Suppress" on September 11, 2017, and Defendant filed a Reply Memorandum on 
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September 13, 2017. 

Defendant Velez asks the Court to suppress all of the evidence collected during the March 

5 and 6, 2017, search of Co-Defendant Skidmore's car. Defendant Velez also asks the Court to 

suppress his statements, admissions, and confessions made to law enforcement. Defendant Velez 

contends the stop of Co-Defendant Skidmore's vehicle by the Granville Police Department on 

Interstate 79 was an unlawful traffic stop. Defendant Velez further contends that the unlawful 

and involuntary statements, admissions, and confessions made by him while in the custody of the 

Morgantown Police Department were obtained while he was intoxicated and incapable of waiving 

his constitutional rights. Defendant Velez also argues that his prompt presentment rights were 

violated and that the Statement of Rights form used by the Morgantown Police Department is 

unconstitutional. 

FACTS 

On Sunday March, 5, 2017, at approximately 7:25 p.m., an alleged armed robbery took 

place at 221 Willey Street, Morgantown, Monongalia County, West Virginia. The victim, Brett 

McIntyre, reported the alleged crime to MECCA 91 I at 9:32 p.m. The victim reported that three 

white males had forced entry into his apartment and were armed. The victim further reported to 

the officer who responded to the scene that the three males had masks on and were wearing black 

sweatshirts. The victim later reported that his cell phone and a jar of marijuana were stolen. At 

9:40 p.m. the first "be on the lookout" or BOLO was issued. Specifically, the BOLO notice was: 

All units stand by for BOLO regarding suspects in a burglary that occurred at 221 
Willey Street. All units be on the lookout for three white males wearing masks 
wearing black sweatshirts. One male armed with a rifle involved in a burglary at 
221 Willey Street. Unknown direction of travel. Occurred about five minutes 
ago, end of BOLO. 

While reviewing surveilJance footage from cameras near the crime location, one of the 
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investigating officers obtained additional identifying infonnation regarding the suspect's vehicle. 

Specifically, Officer Dean Cantis detennined the vehicle was possibly a white four door Audi. 

MECCA then re-broadcast the BOLO with the new infonnation at 10:24 p.m. 

AU units stand-by for updated previous BOLO burglary Willey Street. All units 
be on the lookout for possible suspect vehicle white Audi A4 model. 

At approximately 10:45 p.m., Granville Police Department Patrolman Aaron Huyett was 

on routine road patrol, observing traffic on Dents Run Boulevard in Granville at the Riverside 

Apostolic Church. While observing traffic flow, Officer Huyett observed a white Audi sedan 

with occupants in the vehicle wearing dark clothing pass by his location. Officer Huyett pulled 

out and began following the white vehicle on Dents Run Road to Fairmont Road and observed that 

it was an Audi A4. He observed at least three occupants in the vehicle. Officer Huyett radioed 

for his sergeant, Joshua Slagle, to come to his location. Sgt. Slagle radioed for any available 

county unit to respond to the location, as well as to notify Morgantown Police. 

The subject vehicle then turned onto Interstate 79, south bound. When Sgt. Slagle advised 

he was close, Officer Huyett initiated a felony stop of the vehicle at mile marker 151.5. At that 

point, Officer Huyett was between two and two and one-half miles out of his jurisdiction. Officer 

Huyett testified that he initiated a felony traffic stop. He did so because the BOLO indicated a 

felony was committed involving a firearm. Officer Huyett was questioned about the details of the 

stop. 

Mr. Benninger: 
Officer Huyett: 
Mr. Benninger: 
Officer Huyett: 
Mr. Benninger: 

Officer Huyett: 
Mr. Benninger: 

Okay. Did you also radio your sergeant? 
Yes, sir. 
Okay. Did your sergeant provide you any infonnation? 
No, sir. 
Just that he agreed to come with other officers to back you 
up as you made the stop? 
Yes, sir. 
Had they arrived behind you? Were they immediately there at the 
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Officer Huyett: 

Mr. Benninger: 
Officer Huyett: 
Mr. Benninger: 

Officer Huyett: 

Mr. Benninger: 
Officer Huyett: 
Mr. Benninger: 
Officer Huyett: 

Mr. Benninger: 
Officer Huyett: 
Mr. Benninger: 
Officer Huyett: 
Mr. Benninger: 
Officer Huyett: 
Mr. Benninger: 

Officer Huyett: 
Mr. Benninger: 

Officer Huyett: 
Mr. Benninger: 

Officer Huyett: 
Mr. Benninger: 

Officer Huyett: 

time of the stop or did they come up on your stop out on 79? 
Sergeant Slagle approached my stop, roughly, five seconds 
after me initiating my overhead lights. 
So he wasn't far behind then? 
No, sir. 
And was there just Sergeant Slagle in -well, did he have any 
other officers or any other vehicles come in support of the 
stop? 
There were several vehicles that did come to support the 
stop. 
How many? And you can refer to your report if you want. 
There would be three additional vehicles to support the stop. 
How many officers total? 
There'd be Sergeant Slagle, his canine, two Monongalia 
County deputies and one patrolman from Star City. 
What was the purpose of the K-9 unit? 
The K-9 unit is Sergeant Slagle's detail. 
I see. Was the canine deployed to search for drugs? 
No, sir. 
Well, didn't - didn't circle the vehicle? 
No, sir. 
Okay. So at the time, had the occupants of the vehicle 
exited the vehicle by the time Sergeant Slagle arrived and 
the other officers arrived? 
No, sir. 
Okay. So had you just made the stop, lights on, vehicles are 
off the road along I-79 South, right hand lane berm; yes? 
Yes, sir. 
And you were sitting there with - and you had not verbalized over 
the megaphone in your cruiser yet to direct the occupants and the 
driver what to do; yes? 
No, sir, I'd not begun that. 
Okay. You waited for Slagle and the other officers who 
were coming in support to arrive before you did so? 
Yes, sir. 

Sgt. Slagle provided cover while Officer Huyett began to order all persons out of the 

vehicle. There were four individuals in the vehicle: John Skidmore, Gordon Swiger, Nickolas 

Velez, and Anthony Jimenez. At this time, Sgt. Thomas and Sgt. McRobie of the Monongalia 

County Sheriffs Department were also on scene. After the driver and the driver-side rear 

passenger exited the vehicle, Patrolman Nick Junkins of the Star City Police Department assisted 
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in securing the two other passengers. While securing the driver and passengers, Officer Huyett 

inquired if any of them had weapons or if there were weapons inside the car. The driver and 

owner of the vehicle, Co-Defendant Skidmore, stated there was a black airsoft rifle in the trunk and 

there was a handgun under the passenger seat. Co-Defendant Skidmore was not sure if the 

handgun was loaded. These were the only questions asked of the suspects. 

Each of the four individuals were handcuffed and placed in the back seat of a police cruiser. 

Officer Huyett testified that after they were cuffed and placed in a cruiser, he did not speak with 

them, question them, or even ask for identification. Officer Huyett detained the suspects until 

Morgantown Police crone to the scene; they were not under arrest, but were not free to leave. 

Officer Huyett testified that while standing on the roadway there were four items he could 

see in plain view in the vehicle - a dark hat, a black bandana, a small plastic baggie with what 

looked like marijuana inside, and a 30-round airsoft rifle magazine. However, Officer Huyett 

testified that he did not enter the vehicle, nor did he secure any evidence from the vehicle. Officer 

Huyett also testified that he did not smell the odor of marijuana coming from the vehicle or from 

any of the occupants. 

Officer Huyett further testified that Officer Troy Webber of the Morgantown Police 

Department arrived approximately twenty minutes after the individuals were secured in police 

cruisers. It was decided to have the suspect's vehicle towed and the Morgantown Police 

Department would obtain a search warrant for the vehicle. Officer Huyett believed that Sgt. 

Thomas and Sgt. McRobie of the Monongalia County Sheriffs Department, along with Officer 

Junkins transported Defendant Velez and the other three individuals to the Morgantown Police 

Department. Sgt. Slagle remained on scene and waited for the tow service. 

Detective Daniel Trejo of the Morgantown Police Department was the on-call detective on 
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the evening of March 5, 2017. He testified that he was notified of the reported armed robbery at 

approximately 9:52 p.m. After going to the station to retrieve a camera, Det. Trejo went to 221 

Willey Street and began processing the crime scene. He arrived on scene at 10:26 p.m. When 

Del. Trejo learned of the traffic stop of the possible suspect vehicle with individuals that matched 

the descriptions from the video surveillance, he instructed Officer Webber to secure the vehicle 

and have it towed to the station to be processed. He further instructed Officer Webber to obtain a 

search warrant for the vehicle and to detain the individuals and transport them for questioning. A 

blue/white star bandana, a Bersa .380 handgun, .380 Winchester ball ammunition, a Valken 

tactical battle machine airsoft rifle, a black magazine for an airsoft rifle, a jar of marijuana, and 

several cell phones were recovered from the vehicle, pursuant to the search warrant. 

The four suspects were placed in separate questioning rooms at the Morgantown Police 

Station and interviewed individually. Det. Trejo and Detective Benjamin Forsythe conducted the 

interviews. Co-Defendant Gordon Swiger was questioned first, beginning at 12:17 a.m. on 

March 6, 2017. Co-Defendant Swiger gave a statement but did not provide any substantive 

information during his interview. Anthony Jimenez was interviewed next, starting at 12:59 a.m. 

Following questioning, Jimenez was not charged with a crime and was released. Co-Defendant 

Skidmore was questioned starting at I :39 a.m. Co-Defendant Skidmore gave a statement and 

confessed to the robbery. Del. Trejo testified that Mr. Skidmore stated that Defendant Velez 

carried a firearm owned by Mr. Swiger during the commission of the crime. 

Defendant Velez was interviewed beginning at 2:27 a.m. Defendant Velez also gave a 

statement and confessed to the robbery. Before questioning Defendant Velez, Del. Trejo went 

over the Statements of Rights form with him. Det. Trejo read five separate statements that 

explained the Defendant's rights regarding answering questions, making statements, and 
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consulting an attorney. After each line was read Defendant Velez placed his initials beside the 

statement, indicating that he understood what the infonnation in that statement meant. Defendant 

Velez then read ·out loud the "Waiver of Rights" section of the form. 

Det. Trejo testified that Defendant Velez seemed fine during the questioning. Defendant 

Velez did not have any difficulty communicating and he did not appear to be under the influence of 

ariy substances that would have impaired his thinking. Defendant Velez gave no indication that 

he had trouble understanding the form or comprehending the rights he was waiving. He did not 

appear to be under the influence of any substances. Because he appeared to be fine, Det. Trejo did 

not ask Defendant Velez whether he had smoked marijuana, taken any drugs, or consumed alcohol 

at any time prior to giving his statement. Defendant Velez confessed to the crime and provided 

details of what took place. At the conclusion of his interview Defendant Velez was advised that 

he was under arrest for the crime of robbery in the first degree. 

Del Trejo further testified that once all four interviews were completed, the three 

Defendants - Skidmore, Swiger, and Velez -- were transported to the basement of the police 

station for prisoner processing, which involves fingerprints, photographs, and entering 

information into the computer system. The Defendants were then transported for county 

processing and arraignment before a Magistrate Judge. Del Trejo estimated that Defendant 

Velez was arraigned between 8:00 and 9:00 a.m. on March 6, 2017. 

Officer Robert Meador testified that he and Officer Troy Webber went to the stop on 179 to 

assist the Granville police. They arrived between ll :30 p.m. and midnight. The Granville 

officers pointed out to him the items in plain view in the vehicle. Officer Meador then helped 

with the transportation of the suspects to the Morgantown police station. He testified that the 

suspects were first detained by Granville police, then by one or more county Sheriffs officers, 
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then by the Morgantown police. He believes all four were transported to the Morgantown police 

station by Morgantown officers. 

Officer Meador testified that he then participated in the preparation of an affidavit and 

application for a search warrant of the suspect's vehicle. He was the affiant of the search warrant. 

Shortly after the suspects were brought to the station, Meador and Webber began working on the 

search warrant affidavit while Trejo and Forsythe interviewed the suspects. No information from 

the suspects' interviews was used in obtaining the search warrant. Officers Meador and Webber 

met Monongalia County Magistrate James Nabors in the Cheat Lake area of Monongalia County. 

Magistrate Nabors signed the search warrant at approximately 1:30 a.m. Officer Meador further 

testified that he, along with Officer Webber, and Detectives Trejo and Forsythe participated in 

searching the suspect' s vehicle. Officer Meador helped document what was found while 

Forsythe and Webber perfonned the search. He stated that items were removed from the vehicle 

between 4:44 a.m. and 5:26 a.m. March 6, 2017. 

On May 5, 2017, the Monongalia County Grand Jury indicted the Defendant on one count 

of Robbery in the First Degree and one count of Conspiracy. 

DISCUSSION 

I. The stop of Defendant John Skidmore's vehicle outside the jurisdiction of the 
Town of Granville was not illegal 

A. Jurisdiction 

Defendant Velez argues that the stop of Co-Defendant Skidmore's vehicle by Officer 

Huyett outside the Town of Granville was illegal. Defendant Velez further argues that Officer 

Huyett did not have a factual or legal basis upon which he could have objectively developed any 

reasonable grounds to believe the occupants of the white Audi had committed a felony. The 
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Court disagrees. The Court FINDS that, based on the BOLOs and his observations, Officer 

Huyett properly initiated an investigatory stop. All law enforcement personnel were advised to 

be on the lookout for three white males wearing dark clothing who were involved in an anned 

burglary and traveling in a white Audi A4 vehicle, but no known direction of travel. Officer 

Huyett observed a white Audi A4 vehicle with three or four individuals inside, wearing dark 

clothing approximately one hour after the first BOLO was issued and approximately twenty 

minutes after the second BOLO was issued. 

Officer Huyett did not stop the vehicle because of any known or observed traffic violation. 

He followed and stopped the vehicle because it and the occupants matched the descriptions given 

in the BOLOs. Officer Huyett testified that he was uncertain as to whether there were 3 or 4 

males in the car but otherwise the descriptions matched. Therefore, he had reasonable cause to 

make the stop. Officer Huyett immediately notified his Sergeant that he was following the 

possible suspect vehicle. Sergeant Slagle then radioed for County officers and for the 

Morgantown Police to be notified. Officer Huyett was justified in performing a "felony stop" in 

which all occupants of the vehicle were cautiously and methodically removed for officer safety, 

due to the report of a rifle being used in the burglary. 

Defendant Velez contends that because the stop was made outside the jurisdiction of 

Granville, Officer Huyett was limited in his power to stop, search, and arrest a person. Based on 

State ex rel. Gutske, 205 W.Va. 72 (1999) and State v. Hom, 232 W.Va. 32 (2013), Defendant 

Velez argues that Huyett was limited to the same authority to arrest as that of a private citizen. 

Defendant Velez goes on to argue that Officer Huyett could not have been acting as a private 

citizen when he made the stop because he used the indicia of his office to facilitate the stop. This 

is referred to as the "color of office" doctrine. The "under the color of office" doctrine prohibits a 
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law enforcement officer from using the indicia of his or her official position to collect evidence 

that a private citizen would be unable to gather. When officers unlawfully assert official authority 

in order to gain access to evidence, that evidence must be suppressed. Gutske at 81-81. 

But Hom holds that a police officer who has reasonable grounds to believe a person has 

committed a crime, can act beyond his tenitorial jurisdiction and affect a stop and arrest. Looking 

at the facts in this case in light of the facts -and circumstances in the Gutske and Horn cases, the 

factual basis for Officer Huyett's stop in this case is as strong as or stronger than that in Gutske and 

Hom. 

Additionally, Officer Huyett and Officer Junkins perfonned this stop and detainer in the 

presence of Monongalia County Sheriff deputies. Thus, the investigatory stop was performed in 

concert with officers who were within their territorial jurisdiction. The holdings in Gutske and 

Hom are not applicable under the set of facts in this case. The Court FINDS that the stop of 

Co-Defendant Skidmore's vehicle was not illegal. 

B. Standing 

When a defendant, as a passenger in a vehicle, has no property or possessory interest in the 

vehicle or the items seized from the vehicle, the defendant has suffered no invasion of a legitimate 

expectation of privacy. State v. Tadder, 173 W.Va. 187 (1984). 

During questioning, Defendant Velez told Detectives Trejo and Forsythe that when he and 

Co-Defendant Skidmore entered Mr. McIntyre's apartment he carried a pistol that belonged to 

Co-Defendant Swiger. After they left the apartment and returned to the vehicle, Defendant Velez 

returned the pistol back to Co-Defendant Swiger. 

Defendant Velez has asserted no claim of ownership in any of the items seized, including the 
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pistol. In other words, Defendant Velez, as a passenger, had no property or possessory interest in 

the vehicle or any of the items seized. Therefore, Defendant Velez has suffered no invasion of a 

legitimate expectation of privacy. The Court FINDS that Defendant Velez lacks standing to 

assert a violation of his constitutional right against unreasonable search and seizure. 

II. Defendant's statement is admissible 

A. Statement of Rights Form 

In Miranda v. Arizona, 384 U.S. 436 (1996), the United States Supreme Court held that, in 

order to protect a defendant's right against compelled self-incrimination under the Fifth 

Amendment, before police initiate custodial interrogation, they must advise a defendant that, in 

addition to other rights, he has the right to remain silent and the right to counsel. 384 U.S. at 467~ 

72. Specifically, the Court held that "an individual held for interrogation must be clearly 

informed that he has the right to consult with a lawyer and to have the lawyer with him during 

interrogation under the system for protecting the privilege we delineate today. As with the 

warnings of the right to remain silent and that anything stated can be used in evidence against him, 

this warning is an absolute prerequisite to interrogation. No amount of circumstantial evidence that 

the person may have been aware of this right will suffice to stand in its stead. Only through such a 

warning is there ascertainable assurance that the accused was aware of this right." M. at 471-4 72. 

1n State v. Bragg, 160 W.Va. 455 (1977), the West Virginia Supreme Court expressly 

confirmed its adherence to the principles enunciated in Miranda A defendant. however, may 

waive his rights relating to self-incrimination, "provided the waiver is made voluntarily, 

knowingly and intelligently." Bragg at 460. 

Defendant Velez maintains that the Statement of Rights Form used by the Morgantown 
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Police Department for all suspects, including Defendant Velez, fails to comply with the 

requirements of Miranda. Specifically, Defendant Velez claims he was not advised that he had 

the absolute right lo have an attorney present with him during the time he was being questioned, 

while in the custody of the Morgantown Police Department. 

The Morgantown Police Department Statement of Rights form states, in pertinent part, as 

follows: 

Your Rights: 

I. ____ You have the right to remain silent. 

2. ____ Anything you say can and will be used against you in a court oflaw. 

3. ____ You have the right to consult an attorney before any statement or 
answering any questions. You may have him present while you are being 
questioned. 

4. ____ If you cannot afford to hire an attorney, one will be appointed to 
represent you before any questioning and or statement, if you wish one. 

5. ____ If you decide to answer the questions now, with or without an 
attorney, you still have the right to stop the questioning at any time for the 
pll!Jlose of consulting an attorney. 

WAIVER OF RIGHTS 
I HA VE READ THIS STATEMENT OF MY RIGHTS, AND I UNDERSTAND WHAT 
MY RIGHTS ARE. I AM WILLING TO MAKE A STATEMENT AND ANSWER 
QUESTIONS. I DO NOT WANT A LAWYER AT THIS TIME. I UNDERSTAND 
AND KNOW WHAT I AM DOING. NO PROMISES OR THREATS HAVE BEEN 
MADE TO ME AND NO PRESSURE OR COERCION OF ANY KlND HAS BEEN 
USED AGAINST ME. 

Defendant Velez argues that having the right to have an attorney present is different from 

he may have an attorney present, as is stated in line 3. The Court disagrees and FINDS that the 

Statement of Rights form used by the Morgantown Police Department is a clear, understandable, 

comprehensive, accurate, and informative tool for achieving the objective of apprising individuals 

12 



of their rights when being questioned by law enforcement personnel. It is effective in the goal of 

protecting individuals' right to have legal representation and against self-incrimination. 

B. Voluntariness 

"A claim of intoxication may bear upon the voluntariness of a defendant's confession, but, 

unless the degree of intoxication is such that it is obvious that the defendant lacked the capacity to 

voluntarily and intelligently waive his rights, the confession will not be rendered inadmissible." 

Syl. Pt. 1, State v. Hall, 174 W.Va. 599 (1985). 

"In all trials conducted hereafter where a confession or admission is objected to by the 

defendant at trial or prior to trial on the grounds of voluntariness, the trial court must instruct the 

jury on this issue if requested by the defendant." Syl. Pt 5, State v. Vance, 162 W.Va. 467 

(1978). "We adopt the "Massachusetts" or "humane" role whereby the jury can consider the 

voluntariness of the confession, and we approve of an instruction telling the jury to disregard the 

confession unless it finds that the State has proved by a preponderance of the evidence it was made 

voluntarily." Syl. Pt. 4, State v. Vance. 

Defendant Velez claims that his Maranda waiver, his statements, and confession were not 

voluntary because of his use of marijuana prior to the traffic stop and his arrest. Defendant Velez 

claims that he was high at the time he was interrogated by the Morgantown Police Detectives and 

was incapable of voluntarily waiving his constitutional rights. 

Co-Defendant Skidmore testified that he had consumed multiple amounts of marijuana 

prior to the subject stop of his vehicle and that at the time of the stop and at the time he gave his 

statements he was high. Co-Defendant Skidmore further testified that Defendant Velez 

consumed the same amount of marijuana as Co-Defendant Skidmore. Defendant Velez, himself, 
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did not testify at the hearing. 

A review of the video-recorded interview of Defendant Velez shows that the Defendant 

appears to be coherent and competent throughout the questioning. Det. Trejo did not detect any 

indication that Defendant Velez was intoxicated, high, or impaired. If Defendant Velez was high, 

it wasn't to the point where he was incapacitated or unable to make thoughtful, coherent 

statements. Furthermore, Officer Huyett did not notice the odor of marijuana from the Defendant 

Velez at the time of the stop. 

The Court FINDS that the statements made by Defendant Velez were not involuntary. 

The issue of the voluntariness of Defendant Velez's statement is a question of fact for jury 

determination ifhe wants to pursue it further. 

C. Prompt Presentment 

"An officer making an arrest under a warrant issued upon a complaint, or any person 

making an arrest without a warrant for an offense committed in his presence or as otherwise 

authorized by law, shall take the arrested person without unnecessary delay before a magistrate of 

the county where the arrest is made." W.Va. Code § 62-1-S(a}(l). "When a statement is 

obtained from an accused in violation of the prompt presentment rule, neither the statement nor 

matters learned directly from the statement may be introduced against the accused at trial." Sy!. 

Pt. I, State v. De Weese, 213 W.Va. 339 (2003). "The delay in taking a defendant to a magistrate 

may be a critical factor [in the totality of circumstances making a confession involuntary and hence 

inadmissable] where it appears that the primary purpose of the delay was to obtain a confession 

from the defendant." Syl. Pt. 6, State v. Persinger, [169] W.Va. [121], 286 S.E.2d 261 (I 982), as 

amended. Syl. Pt. l, State v. Guthrie, 173 W.Va. 290, 315 S.E.2d 397 (1984). 

14 



Defendant Velez also asserts that his statement should be suppressed due to not being 

brought before a judicial officer prior to making a statement. Defendant Velez insists that 

Morgantown Police officers had enough information to form probable cause to arrest him prior to 

the start of his custodial interrogation and that he should have been taken before a magistrate for 

the purpose of arraignment on an arrest warrant. Defendant Velez asserts that the primary 

purpose of interrogating him was to attempt to obtain a confession and that this action was in clear 

violation of the prompt presentment rule. 

Defendant Velez further argues that since Magistrate Nabors signed the search warrant at 

1 :30 a.m., he was clearly available prior to Defendant's questioning which began at 2:37 a.m. 

However, Officers Meador and Webber met Magistrate Nabors in the Cheat Lake area in order to 

conveniently get the search warrant signed. Magistrate Nabors did not travel to the Magistrate 

Court to sign the warrant. Normal police/judicial procedure was followed in this case in 

processing Defendant Velez. Magistrates are not called during off hours to come to the 

Magistrate Court to do arraignments or issue arrest warrants. As soon as Magistrate Nabors 

reported to work at the Magistrate Court on Monday morning, between 8:00 and 9:00 a.m., 

Defendant Velez was arraigned. This procedure was completely appropriate under the 

circumstances. 

In the recent case, State v. Simmons, 239 W.Va. 515 (2017), the Supreme Court reviewed 

the Court's history of rulings on the issue of prompt presentment and further clarified what 

constitutes a violation of this rule. The Court emphasized that the delay which precedes a 

confession is the most critical and that any delay in presentment after a statement is given does not 

render a confession inadmissible. The Court further noted that time spent by police in activities 

such as transporting a defendant to the police headquarters or completing normal booking, 
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processing, and paperwork must not be included in the time frame of any delay. 

Detective Trejo admitted that he interviewed each of the suspects to gather additional 

information and to allow them to reveal the truth regarding their invol_vement in the robbery, if 

they chose to do so. After all four interviews were completed, Co-Defendaot Skidmore's vehicle 

was searched. The search concluded at approximately 5:30 a.m. Defendaot Velez 

acknowledged through the Statement of Rights form that he understood he was not obligated to say 

aoything. Clearly the time between his arrival at the police station aod being presented to the 

magistrate was not for the primary purpose of coercing a confession from Defendaot Velez. The 

Defendaot voluntarily aod freely chose to disclose what he knew about the alleged crime. The 

Court FINDS that the prompt presentment rule was not violated. 

SUMMARY 

Defendaot Velez argues that all information relied upon by the Morgaotown Police to 

obtain the search warraot was derived from information and evidence learned aod secured from an 

illegal traffic stop ofDefendaot's vehicle. Furthermore, he argues that information gleaoed from 

him during the custodial interrogation was in violation of his Fifth Amendment Rights. 

Defendaot Velez urges the Court to suppress all evidence secured from the traffic stop, from the 

search of his vehicle, and to suppress his confession and inculpatory statements. The Court has 

determined that the stop was not illegal aod the statements made were voluntary; therefore, the 

information aod evidence gained need not be suppressed. 
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ORDER 

After hearing the evidence offered and the arguments of counsel, for the reasons stated 

above, the Court has concluded that the Defendant's Motion to Suppress Evidence is DENIED. 

It is so ORDERED. 

The Circuit Clerk is directed to send certified copies of this Order to the following: 

The Office of the Prosecuting Attorney 
Monongalia County Justice Center 

J. Tyler Slavey, Esq. 
P.O. Box 4206 
Morgantown, WV 26504 75 High Street, Suite 11 

Morgantown, WV 26505 

ENTER:_~='-~--=...c..'-b-'1'--~---'-IJ..__ 

Russe~ge 
171h Judicial Circuit, Division II 
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