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INTRODUCTION!

Below, Gordon Swiger (“Petitioner™) entered a conditional guilty plea which permitted
him to appeal the Circuit Court of Monongalia County, West Virginia’s (“circuit court”), denial
of his motion to suppress a felony traffic stop related to a “Be on the Lookout” call. Specifically,
Petitioner joined a motion to suppress made by his Co-Defendants that argued that (1) the stop
was defective due to it being effectuated by an officer operating outside of his jurisdiction; (2)
the officer who made the stop lacked reasonable suspicion; (3) any confessions should be
suppressed based upon the officers’ alleged violation of the prompt presentment rule; and (4) any
confessions should be suppressed based upon an alleged deficiency in the Statement of Rights
form. The circuit court, after holding four separate hearings on the matter, taking evidence,
reviewing video and audio recordings, and hearing the arguments of counsel, found the motion to
be without merit. Its decision was neither a clearly erroneous finding of fact nor an abuse of
discretion, The State of West Virginia (“State”) therefore requests that this Court affirm

Petitioner’s conviction upon review.

! Portions of this brief are substantially identical between three appeals pending before this Court.
Petitioner Skidmore (18-0139), Gordon Swiger (18-0160), and Nickolas Velez (18-0161) were defendants
in the same criminal action below, which was severed at the time each defendant entered a guilty plea. All
three Petitioners appeal primarily on the basis of their joint motions to suppress. This Court has deferred
the State’s Motion to Consolidate at this time. Based upon the identical nature of the issues raised, and in
the interest of providing a consistent response, the State furnishes a similar response to all three matters,
updated with appendix citations to the individual appendices filed by the various petitioners.




IL.

STATEMENT OF THE CASE?

A, Statement of Faets
On the evening of March 5, 2017, three assailants entered 221 Willey Street in
Morgantown, West Virginia, and robbed Brett McIntyre at gunpoint.’ Mr. McIntyre reported the
crime to MECCA 911 and identified that three white males entered his apartment and were
armed.* When police officers arrived at the scene, Mr. Mclntyre further reported that three
males, wearing masks and black sweatshirts, entered his apartment and stole a jar of marijuana
and his cellular phone.®
Police then issued a “be on the lookout” (“BOLO”) call as follows:
All units stand by for BOLO regarding suspects in a burglary that
occurred at 221 Willey Street. All units be on the lookout for three
white males wearing masks [and] wearing black sweatshirts. One
male armed with a rifle involved in a burglary at 221 Willey Street.
Unknown direction of travel. Occurred about five minutes ago, end
of BOLO.®
Following the officers’ review of surveillance footage from the scene, a second BOLO was
transmitted containing identifying information about the suspects’ car:
All units stand [ ] by for updated previous BOLO burglary Willey
Street. All units be on the lookout for possible suspect vehicle
Audi A4 model.”

Twenty minutes after the second BOLO call, Granville Police Department Patrolman

Aaron Huyett observed a white Audi sedan containing occupants wearing dark clothing drive by

2 Because Petitioner Swiger only challenges the validity of the felony stop, information regarding he and
his Co-Defendants’ police interviews has been excluded as irrelevant.

? Appendix Record Volume (“AR Vol.”) I at 63.
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his location on Dents Run Boulevard in Granville, West Virginia.®? He followed the vehicle and
identified that it was an Audi A4 containing at least three occupants.” He then radioed for backup
and notified the Morgantown Police.’® Before backup arrived, however, the vehicle turned onto
Interstate 79, southbound.!’

Once Granville Police Sergeant Joshua Slagle radioed that he was close by, Officer
Huyett initiated a felony stop of the vehicle at mile marker 151.5.'2 When initiating the felony
traffic stop, Officer Huyett was approximately two miles outside of his jurisdiction.'> Because
the BOLO indicated that the crime was committed with a firearm, however, he waited until
backup was nearby before stopping the vehicle.'* Tn addition to Officer Huyett and Sergeant
Slagle, one canine unit and three other officers supported the stop.'

Sergeant Slagle provided cover while Officer Huyett ordered the occupants out of the
vehicle: Petitioner, Nickolas Velez, John Skidmore, and Anthony Jimenez.'® While being
secured by Officer Huyett, Co-Defendant Skidmore stated that there was a black airsoft rifle in
the trunk and a handgun under the passenger seat.!” The officers handcuffed the four occupants
of the vehicle and held them in custody until the Morgantown Police arrived on the scene.'® They
were not placed under arrest, but were also not free to leave.!” Beyond inquiring about firearms

in the vehicle, no further questions were asked of the occupants at the time.2

8 AR Vol. 1 at 64,
*Id.

10 1.

"N Id.

12 jd.

3 d.

1 See id.

> AR Vol. I at 65,
18 Id,

17 AR Vol. I at 65-66,
"FAR Vol. 1 at 66.
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In plain view from Officer Huyett’s position on the roadway, he observed a dark hat, a
black bandana, a small plastic baggie containing what looked like marijuana, and a thirty-round
airsoft rifle magazine.”' He did not secure any of the evidence from within the vehicle, however,
and waited for the Morgantown Police Department to arrive and impound the vehicle until they
could obtain a search warrant.?* Once the Morgantown Police arrived on scene, they took
custody of Petitioner and the other occupants and transported them to the station while Sergeant
Slagle waited behind for the tow truck to impound the vehicle, *

Meanwhile, Morgantown Police Detective Daniel Trejo processed the crime scene at 221
Willey Street.* When he learned that Officer Huyett initiated a stop of the possible suspect
vehicle, he instructed another officer to obtain a search warrant for the vehicle and to detain the
occupants for further questioning.?® After the vehicle was securely transported to the station,
Morgantown police recovered: a blue/white star bandana; a Bersa .380 handgun; .380
Winchester ball ammunition; a Valken tactical battle machine airsoft rifle, a black magazine for
an airsoft rifle, the jar of marijuana stolen from the home, and several cell phones.?® Ultimately,
Co-Defendants Skidmore and Velez confessed to the crime.?’ Petitioner and his Co-Defendants
were then charged with first degree robbery and conspiracy.

B. Petitioner’s Criminal Proceedings

On May 35, 2017, a Monongalia County Grand Jury returned. an indictment against

Petitioner, Mr. Skidmore and Mr. Velez on one count of Robbery in the First Degree, in violation

of W, Va, Code § 61-2-12(a), and one count of Conspiracy, in violation of W. Va. Code § 61-10-

.
2 1d.
B Id.
#Id.
% AR Vol. T at 67.
 Id.
9 Id.




31,28 Co-Defendants Skidmore. and Velez thereafter filed motions to suppress the evidence
obtained from the stop and their subsequent confession to police.”? Petitioner joined his Co-
Defendants’ motions on August 25, 2017.%

The circuit court then held several hearings to adjudicate Petitioner’s suppression claim,
as well as similar claims raised by his co-defendants.>' At the initial hearing on June 27, 2017,
the State first addressed the traffic stop performed by Officer Huyett.™ Officer Huyett testified
that he observed a white Audi M4 containing multiple occupants during routine traffic
observation within the town of Granville and called dispatch to confirm the make and model

identified by the BOLO, which had first occurred approximately an hour prior.”?

Upon
confirming the BOLO, and due fo the purported use of a fircarm in commission of the crime,
Officer Huyett followed the vehicle until such time that backup was “close enough to where [he]
felt comfortable to go ahead and initiate a stop on the vehicle.”* Officer Huyett noted that he
considered the stop a felony stop “[bjecause the BOLO that was issued was for a crime involving
a firearm.”* Based upon this safety concern, Officer Huyett could not perform the stop until he
was approximately two (2) miles outside of his jurisdiction.®® Upon initiating the stop and

waiting for the arrival of backup to the scene, Officer Huyett ordered Co-Defendant Skidmore

out of the vehicle, secured him, and asked if there were firearms within the vehicle.’” Co-

% Id.

¥ AR Vol. T at 62.

W Id

3 See AR Vol. 11 (June 27, 2017, Hearing Transcript); AR Vol. IIT (Aug. 7-8, 2017, Hearing Transcript);
AR Vol. TV (Aug. 24, 2017, Hearing Transcript); and AR Vol. V (Sept. 18, 2017, Hearing Transcript).

32 AR Vol. 1] at 7-8 (AR Vol. 11 is printed as four pages of transcript per page of appendix. For purposes
of this response, the citation to AR Vol. 11 is per page of appendix, rather than the transcript page.)

AR Vol. 1l at 8.

MId.

Bld.

% AR Vol ITat 11.

% AR Vol. 1T at 8.




Defendant Skidmore stated that there was a handgun inside the vehicle, although he was not
aware if it was loaded.*® At the time, neither a search warrant nor an arrest warrant had been
issued for the vehicle or its occupants.*

Based upon the traffic stop’s classification as a felony stop related to the BOLO, Officer
Huyett and the other responding officers detained the occupants of the vehicle, restrained them
with handeuffs, and placed them in the back seats of two separate police cruisers.*® Neither
Officer Huyett nor any of the responding officers outside of their jurisdiction searched the
vehicle.*! Nor did the officers question the occupants.*? Once officers frqm the Morgantown
Police Department arrived on scene, the occupants were transferred into Morgantown PD police
cruisers and taken to the station for questioning.**

‘While the interviews took place, other Morgantown police officers executed the search
warrant on the Audi, which had been towed to police impound.** Police procured the warrant
based upon the information gleaned from Co-Defendant Skidmore’s confession.** As a result of
the search, police recovered an airsoft rifle and a jar of marijuana from the trunk *¢

The circuit court held a further hearing on the suppression issue on August 7 and 8,
2017.47 There, the State called Officer Robert Meador as a witness.*® Officer Meador testified

that he arrived on the scene between 11:30 P.M. and midnight, and that Petitioner was still on the

¥ 1d,
AR Vol ITat 12.
0 AR Vol. Il at 13.
4 Id.
2 AR Vol. IT at 14.
®Id.
AR Vol. Il at 23,
5 1d.
18 Jd.
AR Vol. Hlat 1.
AR Vol Il at 7.




scene at that time.* Officer Meador secured the vehicle for towing, waiting for the tow truck to
arrive, and assisted with the transport of the suspects back to the Morgantown Police station.
Once there, he prepared an affidavit and obtained a search warrant for the vehicle.*! Upon
searching the vehicle, he and Detective Trejo recovered cell phones, a black rifle magazine, a
loaded handgun, and a jar of marijuana.”

Following Officer Meador’s testimony, Co-Defendant Skidmore’s counsel conducted a
further follow-up examination of Detective Trejo.”® Based upon the need to review body- and
dash-cam footage, and to question another officer, Patrolman Dean Candis, Co-Defendant
Skidmore requested that the hearing be briefly continued.’® The proceedings resumed on the
following day, but the State was unable to retrieve the body-cam footage in so brief a
timeframe.”® Co-Defendant Skidmore then introduced evidence in the form of the 911 call to
MECCA regarding the armed robbery, and played it to the court.™

Following testimony by Co-Defendant Skidmore, the circuit court permitted Co-
Defendant Swiger to join the motion to suppress.®’ The court also directed the State to subpoena
the body- and dash-cam footage trom the third party provider who supplied the Granville Police

with the technology, and continued the proceedings until such time that Patrolman Candis could

appear to testify.*

¥ AR Vol. 1] at 8.

A1,

.

2 AR Vol Ill at 16.

33 AR Vol. 111 at 60.
AR Vol, [1I at 66-68,
% AR Vol 111 at 71-72,
8 AR Vol. III at 77,
TAR Vol. Il at 93.

% AR Vol. III at 102-03.




The next hearing occurred on August 24, 2017.> Therein, Co-Defendant Skidmore
informed the court that he was in the process of obtaining all relevant body- and dash-cam
footage, and that he had further obtained a copy of all transmissions regarding the investigation
that were processed through MECCA.%® Co-Defendant Skidmore then called Patrolman Candis
to testify.®’

Patrolman Candis identified that he arrived at the scene of the robbery and began
searching for surveillance footage from the surrounding buildings.5? After locating and reviewing
such footage, he provided information regarding the vehicle that was used by MECCA to send
out the BOLO.%® Specifically, he provided that the suspects fled the scene in a white Audi A4
sedan.®® Petitioner also recalled Detective Trejo, who identified that the search of the vehicle
occurred in the sallyport of the Morgantown Police Department.®®

The circuit court held a final hearing on the matter on September 18, 2017, wherein the
court heard the arguments of counsel.%® After the September 18, 2017, hearing, Petitioner entered
a conditional guilty plea to one count of the lesser-included charge of burglary and one count of
conspiracy.’’ Per the terms of the plea, Petitioner was permitted to appeal the issues raised in his
motion to suppress.5® The court accepted the plea and set the matter for sentencing on January

19, 2018.9°

AR Vol. IV at 1,
AR Vol. IV at 5-6.
6 AR Vol. IV at 8.
2 AR Vol. IV at 12,
8 AR Vol. IV at 14,
4 Id,

8 AR Vol. IV at 34.
6 AR Vol. V.

67 See AR Vol. I at 73-77.
8 See id.

@ See id.




By order entered December 15, 2017, the circuit court denied all three Co-Defendants’
motions to suppress.’”® Therein, the court found that Detective Trejo did not merely stop the
vehicle because of a traffic violation, but performed a felony stop in direct connection with the
BOLO.” 1Tt further found that Detective Trejo “was justified in performing a ‘felony stop’ in
which all occupants of the vehicle were cautiously and methodically removed for officer safety,
due to the report of a rifle being used in the burglary.””* Relying on State v. Horn, the court
concluded that “a police officer who has reasonable grounds to believe a person has committed a
crime . . . can act beyond his territorial jurisdiction and affect a stop and arrest.”” Moreover,
because the “investigatory stop was performed in concert with officers who were within their
territorial jurisdiction,” the stop was not extra-jurisdictional in nature.”

With respect to Petitioner, however, the circuit court also determined that he lacked
standing to challenge the stop.” Relying on State v. Tadder, the court found that Petitioner was
merely a passenger in the vehicle with no possessory interest in the vehicle or the items seized,
and thus suffered no invasion of a legitimate interest of privacy.”® Thus, Petitioner lacked
“standing to assert a violation of his constitutional right against unreasonable search and
 seizure.””? Following the court’s denial of Petitioner’s motion to suppress, Petitioner was

ultimately sentenced to home confinement for an aggregate term of two (2) to twenty (20)

years.’® Petitioner now appeals.

AR Vol [ at 62-72.

AR Vol. I at 69.

2 AR Vol I at 69-70.

AR Vol. I at 70 {citing Horn, 232 W. Va. 32, 750 S.E.2d 248 (2013)).
" d.

WAR Vol I at 71.

" AR Vol. T at 63 (Tadder, 173 W. Va. 187,313 S.E.2d 667 (1984)).
TAR Vol. I at 66.

AR Vol Lat79.
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION

Oral argument in this matter is unnecessary pursuant to Rule 18(a) of the West Virginia
Revised Rules of Appellate Procedure. First, “the dispositive issue or issues have been
authoritatively decided” by this Honorable Court.” Second, “the facts and legal arguments are
adequately presented in the briefs and record on appeal, and the decisional process would not be
significantly aided by oral argument.”® Aé such, this matter is ripe for disposition via
Memorandum Decision under Rule 21 of the West Virginia Revised Rules of Appellate
Procedure.

IV.

SUMMARY OF THE ARGUMENT

A, Petitioner Lacks Standing to Challenge the Stop

As a preliminary matter, Petitioner was a passenger in Co-Defendant Skidmore’s vehicle.
He had no possessory or privacy interest in the vehicle or the items seized from within. Because
of this, he lacks standing to challenge the constitutionality of the traffic stop. This Court has
recognized that when a passenger in a vehicle has no privacy or possessory interest in the vehicle
or the items seized, that passenger lacks standing to raise a claim of unconstitutional search and
seizure, The circuit court’s finding that Petitioner lacked standing to assert such a challenge is
neither an abuse of discretion nor an erroneous finding of fact, and this Court should therefore

refuse to review the matter further.

7 W. Va. Rev, R AP, 18(a)(3).
80W. Va. Rev. R.A.P. [8(a)(4).

10




B. Officer Huyett’s Felony Traffic Stop Was Lawful
Officer Huyett stopped Co-Defendant Skidmore’s car outside of his jurisdiction after
observing it within his jurisdiction of Granville and identifying it as the same vehicle referenced
in a previously-dispatched BOLO call. Officer Huyett followed the car outside of his jurisdiction
only because the subject crime of the BOLO call was armed robbery, and he was waiting on
backup for officer safety. Once backup arrived, he effectuated the stop, but did not question
Petitioner or search the vehicle, instead waiting for the Morgantown Police Department to send
officers to take custody of Petitioner, his co-defendants, and Co-Defendant Skidmore’s car.
Multiple jurisdictions converged on the stop, including a Monongalia County Sherrift’s office
deputy. Thus, the stop was lawful under State v. Horn, although extra-jurisdictional, because
Officer Huyett had a demonstrable and reasonable suspicion that the occupants of the vehicle had
just committed a felony.
V.
ARGUMENT
A. Standard of Review
This Court has previously held:

When reviewing a ruling on a motion to suppress, an appellate

court should construe all facts in the light most favorable to the

State, as it was the prevailing party below. Because of the highly

fact-specific nature of a motion to suppress, particular deference is

given to the findings of the circuit court because it had the

f}pportunity to observe the witnesses and to hear testimony on the

ISSUCS.

Thus, “the circuit court’s factual findings are reviewed for clear error.”** And “the action of a

trial court in admitting or excluding evidence in the exetcise of its discretion will not be

80 Qyl, Pt. 1, State v. Lacy, 196 W. Va. 104, 468 S.E.2d 719 (1996).
%74,

11




disturbed by the appellate court unless it appears that such action amounts to an abuse of
discretion.”83

B. Petitioner Lacks Standing to Challenge Officer Huyett’s Felony Stop of Co-
Defendant Skidmore’s Vehicle,

Below, the circuit court specifically found that Petitioner lacked standing to challenge the
constitutionality of-Officer Huyett’s felony stop, because he had no privacy interest in the car
stopped or the items seized. Petitioner merely addresses this finding in passing, and refuses to
classify the felony stop as either a search or a seizure. To have standing to assert a constitutional
right against the unreasonable search and scizure of a vehicle related to a felony traffic stop, a
passenger must have a property or possessory interest in the vehicle, its compartments, or the -
items seized therefrom.®* To circumvent this maxim, Petitioner skips directly to his argument
that the stop was unlawful. But such an argument ignores the basic premise that to make such an
argument, he must first have standing to do so.* Because the circuit court found that Petitioner
had no possessory interest in the vehicle subject to the stop, and had no possessory interest in the
items seized, its determination that Petitioner lacked standing is legally sound. Further, because
Petitioner failed to proffer evidence that he did have any such interest to establish standing, the
court’s factual findings are not erroneocus. Thus, this Court should refuse to further review the
matter on appeal.

C. Assuming, arguendo, that Petitioner Established Standing to Challenge the Stop

Below, Officer Huyett’s Stop of Petitioner Was a Lawful Felony Stop Based Upon

the Information Contained in the BOLO Dispatch from MECCA.

Based upon the information contained in the BOLO dispatch from MECCA, Officer

Huyett had reasonable suspicion to perform an investigatory stop outside of his jurisdiction. “A

B Syl. Pt. 1, State v. Calloway, 207 W. Va. 43, 528 5.E.2d 490 (1999).
M State v. Brown, No. 16-0154, 2017 WL 969]52 at * 2 (W. Va. 20]7) (citing Syl. Pt. 2, Tadder).
8 See generally, id.
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law enforcement officer acting outside of his or her territorial jurisdiction has the same authority
to arrest as does a private citizen and may make an extraterritorial arrest under those
circumstances in which a private citizen would be authorized to make an arrest.”®® “A police
ofﬁcér acting beyond his or her territorial jurisdiction retains power as a private citizen to make
an arrest when a felony has been committed and the officer has reasonable grounds to believe the
person arrested has committed the crime.”®” This Court has further specified that an officer “may
stop a vehicle to investigate if they have an articulable reasonable suspicion that the vehicle is
subject to seizure or a person in the vehicle has committed, is committing, or is about to commit
a crime.”® If articulable facts indicate that a weapon may be present during a stop, an officer
may take protective precautions to prevent possible danger to himself or others, ¥

Here, Officer Huyett’s stop was in direct response to a BOLO dispatch from MECCA
following an armed robbery, a felony, in Morgantown, WV, Officer Huyett witnessed a white
Audi A4 sedan, the same type of vehicle identified in the BOLO dispatch, carrying multiple
occupants, which was also identified in the BOLO dispatch. Upon observing the vehicle (no
doubt an irregular vehicle compared to domestic or less-costly imports), and knowing that the
occupants could potentially be the same involved in an armed robbery, Officer Huyett wisely
waited until backup was present to effectuate the stop. These facts comport with the holdings of
Gutske, Horn, and Stuart. Thus, the circuit court’s finding is neither an abuse of discretion nor

based upon a clearly erroneous finding of fact.

% Syl. Pt. 2, State ex vel. State v, Gustke, 205 W. Va. 72, 516 S.E.2d 283 (1999).

87 Syl. Pt. 15, State v. Horn, 232 W. Va. 32, 750 S.E.2d 248 (2013).

B Syl. Pt. 1, State v. Stuart, 192 W, Va. 428, 452 S.E.2d 886 (1994) overruling in part State v. Meadows,
170 W. Va. 191, 292 S E.2d 50 (1982).

¥ See Syl. Pt. 6, Lacy,

13




D. Because Officer Huyett’s Felony Stop Was Both Lawful and Based Upon a
Reasonable Suspicion that Petitioner Committed a Felony, Petitioner Was Lawfully
Detained at the Time of the Stop.

Moreover, Petitioner was lawfully arrested at the time of the investigatory stop, based
upon Officer Huyett’s reasonable suspicion that the white Audi A4 sedan was the same vehicle
identified by the BOLO dispatch. If a felony has actually been committed, an officer acting
outside of his jurisdiction retains arrest power.” In Horn, this Court adopted Virginia case law
which held that “a police officer ‘acting beyond his territorial jurisdiction . . . nonetheless
retain[s} power as a private citizen to make an arrest when . . . [a] felony hals] actually been
committed and {the officer has] reasonable grounds for believing the person arrested . . .
committed the crime.”' Thus, “the right to arrest in public without a warrant, based on probable
cause that the person has or is about to commit a felony, is the general if not universal rule in this
country.”??

For the same reasons above, Petitioner and his Co-Defendants were all lawfully arrested
at the time of the stop. After Mr. Skidmore exited the vehicle and informed Officer Huyett that
there was a gun in the car, Officer Huyett had more than sufficient evidence demonstrating
probable cause that Mr. Skidmore’s vehicle was the same vehicle previously identified leaving
the scene of the armed robbery. After finding a rifle magazine (police did not yet know that the
“rifle” was in fact an airsoft weapon) in plain view within the vehicle, police were well within
their rights under Horn to detain Petitioner and his Co-Defendants until such time that an

investigation could be completed. Applying Horn, the circuit court found that Officer Huyett had

reasonable grounds to believe Petitioner and his Co-Defendants committed a crime, and that he

% Horn at 46, 750 S.E.2d at 262 (citing Allen v. Lopinsky, 81 W, Va. 13, 94 S.E. 369 (1917)).
N Id. (citing Tharp v. Commonwealth, 270 S, E.2d 752 (Va. 1980)).
2 Id. (citing Syl. Pt. 4, State v. Howerton, 174 W. Va. 801, 329 S.E.2d 874 (1985)).

14




therefore retained his police power outside of his territorial jurisdiction to affect a stop and
arrest.”® Thus, the circuit court’s finding is neither an abuse of discretion nor based upon a
clearly erroneous finding of fact.

VL

CONCLUSION

Based upon the foregoing, the State of West Virginia respectfully requests this Honorable
Court to affirm Petitioner’s conviction within the Circuit Court of Monongalia County, West
Virginia.
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