STATE OF WEST VIRGINIA
SUPREME COURT OF APPEALS

David C. Tabb, FILED

Plaintiff Below, Petitioner June 2, 2017
RORY L. PERRY II, CLERK

vs) No. 16-0533 (Jefferson County 15-C-282) SUPREME COURT OF APPEALS

OF WEST VIRGINIA

Jefferson County Board of Education;

Dr. Bondy Shay Gibson, Superintendent of Schools for Jefferson
County, West Virginia; Scott Sudduth, President;

Mark Osbourn, Vice President; Gary Kable, Board Member;
Laurie Ogden, Board Member; Kahtryn Skinner, Board Member;
and The Jefferson County Commission; Peter Onoszko, President;
Jane Tabb, Vice President; Josh Compton, Commissioner;

Patsy Noland, Commissioner; and Caleb Husdon, Commissioner;
Defendants Below, Respondents

MEMORANDUM DECISION

Petitioner David C. Tabb, pro se, appeals two orders of the Circuit Court of Jefferson
County. In the first order, entered April 20, 2016, the circuit court granted summary judgment to
respondents in petitioner’s action seeking a declaratory judgment that respondents failed to
comply with statutory requirements for the holding of the December 12, 2015, special excess levy
election. In the second order, entered May 23, 2016, the circuit court denied petitioner’s motion to
alter or amend its April 20, 2016, order.

Respondents Jefferson County Board of Education; Dr. Bondy Shay Gibson,
Superintendent of Schools for Jefferson County, West Virginia; Scott Sudduth, President; Mark
Osbourn, Vice President; Gary Kable, Board Member; Laurie Ogden, Board Member; and
Kahtryn Skinner, Board Member (collectively, “Board of Education”); by counsel Tracey B.
Eberling, filed a response in support of the circuit court’s orders. Respondents Jefferson County
Commission; Peter Onoszko, President; Jane Tabb, Vice President; Josh Compton,
Commissioner; Patsy Noland, Commissioner; and Caleb Husdon, Commissioner (collectively,
“County Commission”); by counsel Nathan P. Cochran, filed a response in support of the circuit
court’s orders." Petitioner filed a reply to each response.

Pursuant to Rule 41(c) of the West Virginia Rules of Appellate Procedure, the names of
the current public officers have been substituted as the respondents in this action.
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The Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s orders is appropriate under Rule 21
of the Rules of Appellate Procedure.

On November 12, 2015, petitioner, a resident of Jefferson County, West Virginia, filed an
action seeking a declaratory judgment that respondents failed to comply with West Virginia Code
88 11-8-9, 11-8-12, and 11-8-16 for the holding of a special excess levy election for the Board of
Education scheduled for December 12, 2015. In connection with his claim for declaratory relief,
petitioner requested that the circuit court prohibit respondents from proceeding with the election.
However, the circuit court failed to make a ruling prior to the December 12, 2015, special election,
at which the voters approved the excess levy to fund the educational purposes listed on the ballot
for the 2016, 2017, 2018, 2019, and 2020 fiscal years. Petitioner’s action proceeded on his claim
that the special election should be invalidated because of respondents’ failure to comply with West
Virginia Code 8§ 11-8-9, 11-8-12, and 11-8-16.

Each respondent filed a motion to dismiss petitioner’s action. Given its receipt of
documents outside of the parties’ pleadings, the circuit court converted the motions to dismiss into
motions for summary judgment by order entered on February 24, 2016. The circuit court also
permitted the parties to submit additional briefing and documentation in support of their positions.
Petitioner objected to certain documents submitted by the Board of Education. By order entered on
March 24, 2016, the circuit court directed the filing of proof authenticating the submitted
documentation. On April 5, 2016, the Board of Education submitted a certification by the County
Superintendent of Schools authenticating (1) the minutes for the March 9, 2015, board meeting;
(2) the minutes for the March 23, 2015, board meeting; and (3) the Notice of Special Election for
Renewal of Additional Levy to the Voters of Jefferson County. Petitioner filed a response to the
certification of records on April 14, 2016, acknowledging that “true and accurate copies of the
original record maintained by the Board of Education” were submitted. On April 20, 2016, the
circuit court entered an order awarding summary judgment to respondents on petitioner’s claim
that the special election should be invalidated, finding that respondents complied with West
Virginia Code 8§ 11-8-9, 11-8-12, and 11-8-16. On April 29, 2016, petitioner filed a motion to
alter or amend the April 20, 2016, order pursuant to Rule 59(e) of the West Virginia Rules of Civil
Procedure. The circuit court denied petitioner’s motion in an order entered on May 23, 2016.

Petitioner now appeals the circuit court’s April 20, 2016, order awarding summary
judgment to respondents and its May 23, 2016, order denying petitioner’s motion to alter or amend
the judgment. We review the entry of summary judgment de novo. See Syl. Pt. 1, Painter v. Peavy,
192 W.Va. 189, 451 S.E.2d 755 (1994). We need not independently review the May 23, 2016,
order. See Syl. Pt. 1, Wickland v. Am. Travellers Life In. Co., 204 W.Va. 430, 513 S.E.2d 657
(1998) (holding that “[t]he standard of review applicable to an appeal from a motion to alter or
amend a judgment, made pursuant to [Rule] 59(e), is the same standard that would apply to the
underlying judgment upon which the motion is based”). Pursuant to Rule 56(c), summary
judgment shall be granted provided that “there is no genuine issue as to any material fact and that
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the moving party is entitled to a judgment as a matter of law.”

On appeal, petitioner reiterates arguments rejected by the circuit court and additionally
argues that (1) the circuit court failed to reasonably accommodate him as a pro se litigant; and (2)
the circuit court failed to afford him due process of law. The circuit court’s April 20, 2016, and
May 23, 2016, orders adequately address the arguments presented to that court in the summary
judgment proceedings. Therefore, herein, we address only those arguments solely raised on
appeal.

We address petitioner’s two arguments together because they are inter-related given that
“[t]he court should strive . . . to ensure that the diligent pro se party does not forfeit any substantial
rights by inadvertent omission or mistake.” Blair v. Maynard, 174 W.Va. 247, 253, 324 S.E.2d
391, 396 (1984); see Sate ex rel. Peck v. Goshorn, 162 W.Va. 420, 422, 249 S.E.2d 765, 766
(1978) (finding that “[d]ue process of law is synonymous with fundamental fairness”). In Blair, we
found that “[c]ases should be decided on the merits, and to that end, justice is served by reasonably
accommodating all parties, whether represented by counsel or not.” 174 W.Va. at 253, 324 S.E.2d
at 396. However, we cautioned that “the court must not overlook the rules to the prejudice of any
party” and, “ultimately, the pro se litigant must bear the responsibility and accept the
consequences of any mistakes and errors.” Id.; see W.Va. Dept. of Health & Human Resources
Employees Federal Credit Union v. Tennant, 215 W.Va. 387, 394, 599 S.E.2d 810, 817 (2004)
(finding that pro se litigant waived right to jury trial by (1) failing to participate in a scheduling
conference; and (2) failing to express a desire for a jury trial at a pretrial conference and during the
bench trial).

Respondents assert that, while petitioner is not represented by an attorney, he is a
sophisticated litigant, demonstrated by given his history of filing numerous actions in the Circuit
Court of Jefferson County.” In the instant case, the circuit court refused to consider petitioner’s
challenge to certain language contained in the special election ballot because petitioner never
amended his complaint to include that claim and refused to consider issues raised by petitioner in
other cases not then before the court. First, petitioner contends that he raised the issue of the ballot
language, but acknowledges that he knew that he needed to amend the complaint to assert that
claim. Given that acknowledgement, we find that petitioner’s failure to file a motion to file an
amended complaint constituted a waiver of his challenge to the ballot language. Second, petitioner
contends that the circuit court should have considered issues raised in his other cases on the ground
that resolution of those issues could have potentially affected the outcome of this case. However, if
petitioner believed that the issues raised in his other cases could have impacted the instant case, we
find that petitioner was sufficiently familiar with court procedure to know that he could file a
motion to consolidate the cases together and failed to do so. Therefore, we conclude that the circuit
court did not err in refusing to consider petitioner’s challenge to certain language contained in the

’See, e.g., Tabb v. County Commission of Jefferson County, No. 15-1155, at 4 (W.Va.
Supreme Court, November 18, 2016) (memorandum decision); Shenandoah Sales & Service, Inc.
v. Assessor of Jefferson County, 228 W.Va. 762, 771, 724 S.E.2d 733, 742 (2012).



special election ballot and in refusing to consider issues raised by petitioner in other cases not then
before the court.?

Next, petitioner contends that the circuit court was unduly dismissive of certain of his
arguments by addressing them in footnotes in its summary judgment order. However, we concern
ourselves not with the manner in which the circuit court drafted its order, but with whether the
order reflects both the existing law and the record before the court. See Sate ex rel. Cooper v.
Caperton, 196 W.Va. 208, 214, 470 S.E.2d 162, 168 (1996) (rejecting complaint that the court
adopted proposed findings of opposing party nearly verbatim). Moreover, the circuit court
acknowledged petitioner’s complaint in its order denying the motion to alter or amend the
judgment and addressed those issues previously relegated to footnotes in the body of that order.
Therefore, we conclude that this contention is without merit.

Finally, petitioner notes the absence of a ruling prior to the voters’ approval of the excess
levy at the December 12, 2015, special election and that the lack of such a ruling was not attributed
to him. However, we find that petitioner was not prejudiced by the lack of a ruling prior to the
special election because the circuit court proceeded with his claim that the election’s result should
be invalidated given respondents’ alleged failure to comply with statutory requirements.
Therefore, we find that this contention is without merit. Accordingly, we conclude that the circuit
court considered petitioner’s arguments that were properly before the court and treated petitioner
fairly by affording him adequate due process.”

Having addressed those issues solely raised on appeal, and having reviewed the circuit
court’s April 20, 2016, “Order Granting Defendants’ Motions for Summary Judgment” and its
May 23, 2016, “Order Denying Plaintiff’s Motion to Alter or Amend Judgment,” we hereby adopt
and incorporate the circuit court’s well-reasoned findings and conclusions as to all other issues
raised by petitioner in this appeal. The Clerk is directed to attach a copy of each circuit court order
to this memorandum decision. We conclude that the circuit court did not err in awarding summary
judgment to respondents.

For the foregoing reasons, we affirm.

Affirmed.

®0One issue that petitioner wanted to raise from another pending case has now been rejected
by this Court. In Tabb v. County Commission of Jefferson County, No. 15-1155, at 4 (W.Va.
Supreme Court, November 18, 2016) (memorandum decision), we found that petitioner was
precluded from arguing that the County Commission must hold its meetings at the Jefferson County
Courthouse, rather than at the Charles Town Library, given the parties’ settlement agreement
providing that the library constituted a proper and lawful place for the Commission to meet.

* We note that petitioner was due a fair proceeding, not a perfect one. See Sprouse v. Clay
Communication, Inc., 158 W.Va. 427, 464, 211 S.E.2d 674, 698 (1975).
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ISSUED: June 2, 2017
CONCURRED IN BY:

Chief Justice Allen H. Loughry 11
Justice Robin Jean Davis

Justice Margaret L. Workman
Justice Menis E. Ketchum
Justice Elizabeth D. Walker
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IN THE CIRCUIT COURT OF JEFI‘ FERSON COUNTY, WEST ‘VIRGINIA

RECEIVED

David C. Tabh,

5% 7 94 it
Plaiuntiff; : .JEFFERSON COUNTY
: : ' CIRCUIT CLERK

v, - - S ) Civil Action. No. 15-C-282
| Honorahle Doiald H. Cookiinui

~ Jefferson County Board of Education ]
Dr. Bomdy Shay Gibson,” ‘Superintendent of Schools : : -
" for Jefferson County West Virgipia
Scott Sudduth, President
Mark Qsboirn, Viee President
Gary Kable, Board Member
Lausie Ogden, Board Member
Kuthrya Skinner, Bodrd Membex,

wnd

The Jefferson County Commission
Jane Tabb, President

Patsy Noland, Vice President

Dale Manuel, Comumnissionet

Walf Pellish, Commissioner

Pric Bell, Commissioner,

Befendanis.

ORDER GRANTING DEFENDANTS’ MOTIONS POR SUMMARY Jummm
This matter comes before the Court following the “Motion o Diswiss of Defendants,
Jeffsrson Cownsy Board. of Bducation, Dr. Bondy Shay Gibson, Seott Sudduth, Mark Osbonm,
Gary Kabls, Laurie ©gden, and Kathryn Skinner” (collsétively, 1;.1_13 “ROR Defendanty™) and the
“Motion ta Dismiss and Tncorporsted Memorandum of Law” -of Defendarts 'I‘hc Jefzrson

County Compaission; Jane Tabb, in her officlal capacity; Paisy Noland, in her official capeity;

 —— e St—arm




SA00 Uto GleRM :
; i WU, WIS 1.

Dale Manuel, in his official capacity; Walt Pellish, in his officiel capacity;. and Eric Bell, in his
officiel capacity (cq!lecﬁvely fue «Cougrty Commission Defendanis”).
Upon receipt and consideration of docuroents outside of the pleadings; this Court, by

Order dated Fcbruary'24, 26-16, conver‘r.ed e aforementioned motious to dismigs into motions

for summary judgtment. . The partiss wers permitted to provide additional briefing or '

' documentauon, i mecessary. Upon receipt of £ addiﬁonal‘ briefing fom sach pasty, and because '

 Plaintiff David C. Tabb guestioned the authbnﬁcrty of docm:uents submitted by the BOB
'Dafcndar:ta; s Court ordered, by Order dated March 24, 2016 that authenﬁcaimg documents
and objecﬁoﬁs ﬂméreto be filed. As ail such briefing end doeurmentation has been subxnitted, the
' issﬁes presented i.ﬂ the filings are vipe for disposifion. _

The Cowmt has reviewed amd considered the motions o dismiss a.mi for summary
judgment, Planiff's responses {0 each, Dafcndams replies, all auﬂtenncmng documents, and
* relevant case aﬁd statutory law; therefore, it makes he follow%g Tindings _e‘f Tact and conelusions

of law, | | e

FINDINGS OF FACT

1, On or about November 12, 2015, Plainfiff David €. TFabb initiated the instant

Tawsuit by fiing # Vetified Complaint for Declaatory Jodgment and ‘Petition for Prohibition.

2. Mr. Tabb seeles & declaration as to whether the BOE Defendanis and the Covaty -

Commizsion Dcfcndants Were reqmred 10 comply w;th West Virginia Code §3 11- 29, 11-8- 12

and 11 8 16 prior to the holdmg of the December 12, 2015, special excess Ievy alﬁctwn

3. Mt Tabb also smxght a wtit of pmhxbitmn to hait Th& spaclal slection dub 16 ° .-

Defendanw alleged failure to comply with the sbove-cited statutes. M, “Tabl, ho’weva;, ﬂgrees.- L

J

@at this component of his Verified Complaint is moot 23 & result of the. spcma_l elestion hamng
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already taken place. Accordingly, the anty raptter pending for resolution ig Mr. T—a.bB’s request,
for declaratory telist.

4. In. moving for summery judgmerd, the BOE Defendants argue that the
requiréments set fotth in the statutes cited by . Tabb have either been completed or wers not
yet dus for completion at the time he Inttiated this Suit.

5. The County Commission Defendants join in the BOE Defendanis’ arguments and
also argue that no 'jlwti_c.i,ablc pontroversy exists.

CONCLUSIONS OF LAW
6. Sumnmery judgment “shall be rendered forthwithy if the pleadings, depositions,
answers t0 inferTogataries, and edmissions en file, together with the affidavits, if any, show that
{hete is no genuine jssue 2§ o any material fact amd that the moving party iv entifled to a
judgment as a matter of tew.” W, Va, R. Civ. P. 56(¢).
7.
Should it appear from. the affidavits of a party opposing the motion
fhat the party cannot for ressons stated present by affidavit facts essential
10 justify the party’s opposition, the tort may refise the spplication for
judgment or m&y drder a conptinuance to permit pffidevits 1o be obtairied
or depositions to bs faken or diseovery 1o be had er may make such other
. order as ig just. :
Id. at 56(5):

8-

An oppounent of @ Sununary judgment motion requesting &
corinance for further discovery tieed ot follow the exagt lefier of Rale
36(f) of the West Virgiiie Rules of Civil Procedre in order to obtain if,
When & departate from the xile ogours, it should be mads in weiiten form
and in a timely mannet, The statement must be mede. if not by affidavit,
in some authoritative mammer by the party under pendity of perjury or by
written representafions of comnsel. Ata minintum, the parly making.an

informal Rutle 56(f) motipn must sarisfy four requirsments. Tt ehould (1)
articulate some plavsible- basis for the perty’s belief that spacified

3
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‘diSGOVex;hle’ matedal facts likely exist which have not yet become -
accessible to the party; (Z) demonstrate soms tealistic prospect that the
materisl fucts cant be obtained within a reasoneble additional time periad;
(3) demiohstrate that the material facts will, if obizined, suffics 1o
engendet an issve both genuine and material; and (4) demonstrate good
canso for faihute to have conductsd thie discovery eaglier.. _
S¢L. Bt 5, Elinerman v. Rodriguez, 230 W. V. 118, 736 S.E.2d 351 (3012) (eftation omitted).
9. To begin, M Tabl asaetts that a premt of summary judgmeh{ would be pmrﬂamre
at.thisl junchare and that he is entitled to conduet discovery. - He has subitted an affidavit
-purpon:iﬂg 10 -outline disputed-issues of msterial fact that he claitns must be resolved by a jury
: aﬁd that preclude disposition by summary judgment.! In his “Response to Defendants Motions
tg Dismiss/For Summery Jodgment,” he algo agserts that “upon his being. permitted o conduct

_depositions, submit iﬁterrogatories and: file affidavits faots will be da"vel.opcd on the record which
will clearly demnenstrats that there arg gennine yoaterial f.a&s in dispute for a jury to decide in
determining whether Plaintiff will reseive the declarafory relisf her is séckjng."’

16. Mz Tabb, however, has failed to spevify any “discaverable material facts [that]
likely exist [and, that] have ﬁat yet become aceessibls 1o the party.;’ Syl. Pt. 5, Hinerman. Asa
result of that failuré, he hasg failed fo dexﬁamttata how eny idemtified but yet undiscovered .
material fa!.'.t.s will “suffice to engender an issue botlt gémninc and material.” Id Thus, M. Tabb
has failed fo wta_bliéh that any discovery is necessary for the resolution of this matte'r,.‘.and this
Couirt may- proceed te resolve these issues on surpmary jﬁdgment |

11.  Mr. Tabb’s Verified Complaint centers on the constriction of thiee stattes: West

Virginia Code §§ 11-8-9, 11-8-12, and 11-8-16.

! This Conrt notes that “[{lnerprating 4 statute or an adminlsirative rule or regnlation presents o purely legal

questlon[J” Sy Pt. 1, Unitad Bank, Inc. v. Stone Gate Homeowners At 'n, fne., 220 W. Ve 373, 847 8.6.2d

e . L . - . E.2d 81
(2007). Accordingly, that portion of Mr. Tabb’s Verifted Complaint seeking interptetation of statutes is not propetiy
subraitved 1o a jury. The Affidevit of Devid C. Tabb aldo includes referenice-to questions not befors the Court in- this
matter and includes questions unnecessary 1o the resolakton of the matter fhat is prinding befors this Court

-~ 4
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2.  Wes Virginia Code § 11-8-9; at the relevant tinje period; read as.follvows:
(d) Each local levying body shall hold a meeting o2 meetings betwoen the
seventh snd twenty-eighth days of March for the transaction of business
generally and pasticulatly for the business herein required.
4] When @ levy is placed oo the ballot for, considevation dyming 2
primary sleetion, sach locel levying body may extend its thne to meet a3
a levying body vntil the frst day of June of that year? :
(3. W Tabb asserts that the BOE Defendaps fafled tr meet hetwcon March 7 and
28, 2015, as preseribed by West Virginia- Code § 11-8+9, M. Tabb’s nssertion is belied By
Exhjbits A end B to the BOE Dafendants” “Beply to Plaintiff's Regponse to Motion 10
Dismiss[J The BOE Defendants, as evidenced By the aforernentioned Exhibite and in
compliance with West Vitginia Code § 11-8-9; met on March 9, 2015, and March 23, 2013.
Accordingly, there 1s 20 genuing issue 0f nisterial fact about whether ot mot the BOE Defendants
held “a meeting or meetngs berwestt the seventh and twenty-cighth days of March for the
frans;qﬁon of business generdlly and particularly for the ‘husiress herein required,” as mandated

by West Virginia Code § 11-8-9. The stahyte requires the BOE Defendants ©o have met for the

transaction of business in March of 2015, whmh they did.

* West Virginia Code § 11-6-9 hes been smended, The smendiments becarne sffective (n May 29, 2013; and
after the time petiod for the mosting set fatth wirlin the stenrte, “A statwts is presuzned [0 OPEIATS prospectively
anless the invent that it shall aperate retyoactively 1s clearly expressed by its terms of 15 vecsssaily implied from the
langiege of the statuie.” Syl Pt L, Mpers v Morgantown. Health Care Corp., 189 W, Va. 647, 434 SE2d4 7 (1993)
(citations and intemal quoietions omftied). Mr. T4bb asserts tn his Verified Coipplaint that fiic BOE Defendents
“failed 1o forward 2 certifiod copy ofthe slatement [requirad by West Vigginia Code § 11-8-12] to the Janditor] by
May 1, 201501 and . . . falled by May 1, ZOLS o have published said statement™ . To the extent this allegation
fmplicates repoIting requirements in the arnendmerits To West Yirginia Code § 11-8-9, it s not properly before the
Court, ‘The apendmefis Wete not yet effective and apply prospectively. To the extent this sllsgation speike 10 an

obfigarion arising ty West Virginid Code § 11-8-12, that argumenf i3 adldredaed in thisCoutt’s conclusions relative

1o that Cods Jection.

¥ Mr Tabb was afforded un oppottnity to objeet Is the BOE Deténdm{ts" authentication of Hese doguments.
M. Tabb “dos nof object to sald Certifisation of Records by Dr. Gibsoe and samo being considered by the Court 25
evidenoe in deciding Defendantls] Motion for Seimmery Judgment.J" PLl's Resp. {0 Def.'s, Submisaton of Docs. to

be Authesiticated, p. 3. alffiough bir, Tabb objects fo the consideration of other dosurients, Tuis objectlon fails,
Monéthaless, thls Court need not address that matfer es it e not relying on thods other dacuments in ife disposition

0
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M. Tabb also asserts thai the BOE Defendants failed to comply with -the

requirernents of West Virginia Code § 11-8-12 during the March meatings.

135.

{
\

West Virginia Code § 11-8-12 Tequires 2 Boud of Education 10

" [t the session ptovided for in secdion nine of this article, i tké.layi‘ng of

a levy has- been. authorized By the voiers of the district mder nine,
chapter eighteen of the oode, ascertain #tie cordition of the fiseal affairs
of the disteict, and make a statement gatting forth: '

(1 The amount due, and the amount that will become due and sellectible
during the current fiscal year except from the levy of taxes io e
made for the year; : . )

(2) The interest, sinking fund -and amoriization requiremeits for the

fiscal year of bonded indebtedness Tegally incurped upon a vote of the

people, as provided by law, by any schioal disttict existing prier 10

Mey 22, 1933, before the adoption of the Tet Liritarion
-~ Amendment; )

(3) Other contractal jndebtedness not bonded, lepaily mcurred by any
such school district existing prior to May 22, 1933, before -the
edoption of the Tax Limitetion Aendment, owing by such district;

(4) The atgeunt to belevied for the permanent iaprovement fimd;
(5) Ths total of all ether expenditures to be paid out of the: reoeipts for
the current fisoal year, with propet aflowance for delinquent taxes,

exonsrations and contingencies;

{6) The amount of such totel to be raised by i_he levy of taxes for the
current fiscal yeat; '

(7) The proposed rats of lovy in cents on sach &1 00.assesged valuation of
eaahplass of property; o

(8) The separgté and aggregate ambupts-of the asseése_& velnation of real,
personal and public utility property within each class: . '

(Ermphesis added )

16 M. Tabb contends thet the BOE Defondanrs failed to “ascertain the condition of

' ( the fiaca] affaire of the district” and Failed to “making a staiement setting forth” flie wformation

P,

!
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enumerdied within West Virginia‘ Code §. 11-8-12. He.also esserts that the BOE Defendeants
“failsd 10 forward a cé_rtiﬁed c-()py of the staternent to the [auditor] by May 1, 2015; and e
failed by May 1, 2015 1o have published said sté;tcment.” By the stﬁute’s terms;, howover, the
BOE Defendants i#ers only required to ascertain the condition _of the fiseal affafes of the districr
and make 4 statoment with the fequired info;ﬁmtion “if the laying of 4 levy has been authorized
by the votars of the district® As of the date of the bearing mandated by West Virginia Code §
11-8-9, the subject le_vy ha’d not be authorized b}" the votérs. Aguprdingljr, the BOE Defendants
could not lmvg complied with this Corie; éectiﬁn atthe Ma\:éh 2015 | meehngs and wero not
required to comply with this Code Secion wii] its March 2016 miesting. Thus, as with M.
Tabb’s allegatiods tunder Wegt Virginia Code § 11-8-9, there is no gewmuing issue of material fact
aa fo the cuuatructi.on or requirements mendated by West Virginia Code § 11-8-12. The statute is
clear on its face, and the EOE Defendants need not have complied Wwith ts requirements during
its March 2015 nieéﬂngs.

© 17, Lasily, Mr. Tabb assers that the BOE Defondants fiiled to “enter on ite record of
pro_c;edings an order setting fort™ the information reqﬁimd by West‘Vi:‘ginia Code § 11-8-16.

18, West Virginia Code § 11-8-1-5 sets forth, i relevant part, that

[2] loeal levying body-may provide for an elestion o increase the levies
X by entering on ity reeord of proceedings an order setting forths

(1) The purpose for which addifional funds sre needed;
(2) The amout for each purpese;
(3) Ths tetal emount needed:

(4)_Tha. separate and aggregals sssessed viluation of each class of
taxable property within fie jurisdiction:

*(5) The propossd additiona) rate of levy in cents on each tlass of
property; _
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(6-)-']?116 proposed mamber of years, not 1o exceed five, to which the
additiondl levy applies; .

(7) The fact that tﬁe local leviing body will or will-not igsue bonds, as
provided by this scction, upon apptoval of the proposed increased.
levy. , : ; .

19. M, Talib’s assegion that the BOE Defendants failed fo comply with this Code
Section is simply wrong. -The *Notice of Special Election for Renewal of Additional Levy to the
Voters of Jefferson County,” appended as Exhibit B to the BOE Defendants’ Motion to Dismiss,
memotializes & meéeting held on September 14, 201_5 a‘twhm}; an ch)l?ﬁﬁl'-ﬂrolilllglﬁ;ing- ﬁth West
Vir‘gim'é Code § 11-8-16 was entered o the récord. Tﬂus, there 18 e genuine fssue of material
fact gs to whether or not the BOE Defendants complied with West Virginia Code § 11-8-16. Mr,
Tabb is not enfitled to a‘decla:a‘torj,‘r judgment concearnitig the construction bf & statute that is'
plain on its face aﬁd with which the BOE Defendsints are.in compliance.

20,  Mr. Tabb’s qui;agations against the Cotnty Commission Defendanis center on their
appravel of the December 12, 2015, spedial excess levy election without having verified the
BOE Defeodants’ compliance with West Virginia Code §§ 11-8-9, 11-8-12, and 11-8-16
'B._a‘cause'the BOE Defondarts have complied with the subject. Code S¢ctions 28 niecessary, the
Cownty Commission Defendants are similedy entitled to suminary judgment. |

21.  Accordingly, this Court hereby GBANT S the. ‘Mﬁﬁon to Dismmiss of Defendants,
Jefferson County Board of Education, Dr. ‘B@nciy Shay Gibsen, Seett Sudduth, Mark Osbourn,
Gary 'Kg‘blg, Laurie Ogden, and Kathryn Skinner" and the Courty Commission Defendants’
“Motion o Dismiss and Incorporaied Memorandum of Law,” which have been cotiverted into

motions for summary judgment, for the reasons stated hereln. Plaintiff’s Verified Complaint is

- Mr. Tabb glso taises lesues concerning the County Commission Defeﬁﬂmf alloged fallure o ensure

properly calcutated property values and alloged drproper holding 6f rhestings in the Chavles Town Tibrary. These
issues have been milsed and disposed of in, separae fctjons and are not properly befors this Court in this proceeding. -

B
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The Cletk of this Court s directed to forward aifested copiss of this Order to all cotmsel

and pro se parties of record as follows:
L ec's:
. David C. Tabb
107 Tabb Lans _
Harpers Ferry, WV 25423

Tracey B. Eberling
Steptoe & Jobnson PLLC
1250 Edwin Miller Blvd.
CPIOBORZEID T o e e
Martinsburg, WV 25402 )

Michelle Lee Dougherty
Sieptoe & Johnson PLLC
P. 0. Bex 751

' Whealing, WV 26003

Nathan Cochran

Jefferson Courity Prosecumng Attom&y 5 Office
124 B. Washington St., 2* Floo?

Charles Town, WV 25414

ENTBR ﬂlliﬂ/ my of April, 2010
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IN THE CIRCUIT COURT OF JEFFERSON COUNTY, WEST VIRGINIA

David C. Tabb,
Plaiutiif,

Y.

AN

Jefferson County Board of Education

" Dr. Bondy Shay Gibson, Superigtendent of Schools
. for Jefferson Connty West Virginia

Scotf Sudduth, President

Mark Osbourn, Vice President
Gary Kable, Board Member
Laurie Ogden, Board Member
Kaihiryn Skdnner, Board Member,

and

The Jefferson County Commission
Jane Tabb, President

Patsy Noland, Vice President

Dale Manvel, Commissioney -
‘Walt Pellish, Commissioner

Eric Bell, Commissioner,

Defondanis,

RECEIVED

MAY 23U T

JEFFERSON:COUNTY
CIRCUIT CLERWK

Civil Action No. 15-C-282

Honorable Donald H, Cookman _

ORDER DENYING PLAINTIFF'S MOTION TO Al TER OR AMEND JUDGMENT

This matter comes before the Court following Plaintiff’'s “Motion to Alfer or Amend

Tudgment Pursuant to Rule 59(e) of the West Virginia Rules of Civil Procadure” (the “Motion™).

The Jefforson Cousty Board of Edueation, Dr. Bondy Shay Gibson, Scoit Sudduth, Mark

Qsbourn, Gary Kable, Laurie Ogdgn, and Ké.'l;hmi Skinner (collectively, the “BOE Defendamts™) -

and the Jefferson County Commission, Jane Tabb, Patsy Noiand, Dale Manuel, Walt Pellish, and

Eric Bell (coliectively, the “Comunission Defendants™) filed responses i opposition,

1
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The VCo'urt has veviewed and coﬁsidcrcd the fnmicn and responmses, and makes the
following findings of fact and conclisions of law.
FINDINGS OF FACT
1. On November 12, 2015, Plajmiiff David C. Tabb inifisted the fnstant lawsnit by
. filing & Verified Cemplaint for Declaratory Judgment and Petition for Prohibition.

2. By order dated -April 20, 2016 (the “Ovder™), and following briefing by the
parties, this Court aniered stynmary judgment in faver of all Defendants.

3. Mr, Tabb thereafter filed his Motion, in which he “address[es] the Coutis (sic)
mistaken Findings of Fact . . . and errors by the Court in its Conclusions of Lew™ set forth in its
Order. | o

4, The BOE Defendants oppose Plaintiff's Motion, siating that he has not.
astablished that any possible ground for relief exists. Plaintiff is simoply attetpting to re-lifigate
old matters. The BOE Defendants also note that, although Plaintiff atrempis to raise several new
arguments in support of his Motion, the consideration of such new arguments or evidence, where
available earlier, is not proper in a motion to alter or amend brought pursuant to West Virginia,
Rule of Civil Procedure 39(e). |

5. The Commission Defendants join in the BOE Defendants’ respomse.  The
Commission Defendants also respond to-several of the new argnments raised by Plainff in his
Motion. 7

6.  Eachpurported mistake and error will be addressed in turn,

CONCLIUSIONS OF LAW

A motion under Rule 59(e) of the West Virginia Rules of Civil
Procedure should be granted where: (1). there is an intervening change in
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controlling law; (2) new evidence not previously availsble cores fo
Hght; (3) it becorass neoessary W vernedy a clear ercor of law or (4) 1o
prevent obvious injustice,
Syl. Pt. 2, Hinerman v. Rodriguez, 230 W Va. 118, 736 8E.2d 351 (2012) (cltation omited).

8. Mr. Tabb ﬂrs"t clairos that paragraph two in the Order is incorrect in its assertion
that he sought a declaration as to whether Defendants were required to comply with West
Virginia Code §§ 11-8-9, 11-8-12, and 11-8-16. Mr. Tabb claims that he only challenged the
BOE Defendants™ failure to comply with West Virginia Code § 11-8-9.

9, Mr. Tabb’s current assertion is belied by various paragraphs in his Verified
Complaint. Pirst, Mr. Tabb “request{ed] this Conrt . . . &6 DECLARE whether puysuant to WV
Code 11-8-9; 11-8-12; and 11-8-16, . . . the Jefferson County Boazd of Fducation . . . was
required to perform, prior to May 1, 2015, certain aots tin,at are stahmorily required[.] Vetified
Compl., § 1. Further, “Petitioner says the precise and speeific acis the members of the Jefferson
County Board of Education were required to perform . . . are set forth in WV Code 11-8-9; 11-4-
12: and 11-4-16" Id at 2. Mr-. Tabb procesds to insert the fext of those statutes within the
body of his Verified Corplaint and asyert thar he is “aggrieved by the Jefferson County School
Board having scheduled a Special Levy Election to take place on December 12, 2015 witho-ut

 first having complied with” all three aforsmentioned Code Sections. Jd at 9§ 3 and 7. Thus, Mr.
Tabh is incorrect in his #ssertion, and the assertion fails 1o wartant any change or amendment o
the Order. |

10.  Mr, Tabb also claims, in essence, tﬁat the BOE Defendants were réqw.l'cd 1o

comply with amendments to West Virginia Code § 11-8-9 that were pot yet in effect at the Hme

! Althongh Mr. Tabb does not specifieally identiﬁr the circumstancas set forth. fn Hlrerman thal would entitle
himy to Rule 59(e) relivf, this Court presumes he is bringing his motion “to remedy a ¢lear error of law” or "o
prevent obvious Injusfice™ Mr, Tabb has not identified an mtervenmg change In confrolling law or any aew

gvidenice not previously available,
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of the challenged conduct. He contends that, per West Virginia Code § 11-8-9, the BOE
* . Defendants were required to “file 2 report of the mesting no later than the 15" day of April,
2015." This is in reference to an amendment that became effective on May 29, 2015, Prorto
May 29, 2015, no such reporting requirement was contained within that Code Section. Rather,
the ROE Defendants were required only o “hold a meeting or meetings between the seventh and
twenty-eighth days of March for the wansaction of business generally and particnlarly for the
business herein required ™ W. Va. Code § 11-8-9(a). -
11, Mr, Tabb also takes isane with this Court’s relegation fa a footnots the discussion
of whether the amendment with which he contends the BOE Defendants showld have complicd
| applies progpectively or refroactively.
12.  Besides the obvious impediment to complying with a requirement not in effect,
(._ Le., filing a report by Apedl 13, 201‘;5, when such filing requiretnent did not become effective
until May, 29, 2015, Mr. Tabb is also incou';ast in his assérrion that he slould have been able 1-0
brief whether the Code Ssction should be ﬁpp]ied retroactively 6r prospectively. He also
incervectly contends thar discovery would assist in the restlution of this matter. Plajnly and
simply, tﬁe law is that “[a] statute is presmmed 10 operate prospeciively unless the infent thar it
shall o-perate retroactively is clearly expressed by is terms or is necessarily implied from the
language of the statute,” - Syl. Pt. 1, Myers v. Morgantown FHealth Care Corp., 189 W. Va. 647,
434 8.E.2d 7 (1993}, The statute does not expressly state thal it is to operats retreactively, nor
could that be necessarily implied from the statme. No amount of briefing o discovery will
chenge this [aw or the text of the stafute itself. Accordingly, this _Court’s findings in this regard

need not be altered or amended to “romedy a clear emor of law™ or “to prevent cbvious

( injustice.”
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13.  Next, Mr. Tabb stﬁt‘as that this Court’s Conolusions of LE‘!.;W set forth 'pamgraphsl
13, 14, and 15 of the Order “do not address any lssue raised by Peiitioner and thus ate not facts.
and (sic) that support the granting of Defendants. (sic) Morion for Summary Jadgment.”

14.  Patagraphs 13, 14, and 15 address Mr, Tabb’s assertion that the BOE Defe;ndam's
failed to comply with West Virginia Code §§ 11-8-9 and 11-8-12. As set forth alove, Mr. Tabb
Gid challenge the BOE Defendants’ compliance with those stanutes, and they were properly
addressed by the Court in its Order. More importanly, Mr. Tabb has failed to explain how thiess
cénclusions present a clear error of law, and he has failed to explain how any amendment or

. alteration would remiedy any clear error of law or prevent an obvious injustice.

15. M. Tabb also challenges paragraph 16 of the Order. That paragraph addresses

i-eporting requirerhents found within West Virgima Code § 11-8-12.  Again, in raising this

(, particular challenge, Mr. Tabb directs this Court to the reportihg requirements now found in
Wes1 Virginia Code § 11-8-0, but wbichvwere not in effeot during the relevant time period. I‘ul
short, Mr. Tabb claims that the Court mistakenly discusses West Virginia Code § 11-8-127s
reporting requirements and the BOE Defepdants’ complianpe therewith, when th;a Court should
have addressed the reporting requirements now found in West Virginia Code § 11-8-9,

16.  To begin, as set forth above, the BOE Defendants were not required o comply
with a statute in April thar was not effective unkl May. The Court made findings 1o this effectin
its dl'der. The Order also preperly contained findings regarding the EOE Defendants®
compliance v;)vitb West Virginia Code- § 11-8-12 because Mr. Tabb's Verified Complaint
challenges the BOE Defendants’ compliance with West Virginia Code § 11-8-12, _As.\ziith Mr,

" Tabb’s praﬂ;ious ground, this ground fails to identify any clear error of law end fails 1o explain

( how an alteration or amendment would prevent an obvious injustice,
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17.  Mr. Tabb’s next challenge is to paragraphs 17, 18, and 19 of the Order. Mr. Tabb
- contends that these paragraphs are. “irelevant to the issues raised by” him and do not provide a
bagis for a grani of summary judgment.

18.  Paragraphs 17, 18, and 19 address Mr. Tabb's assertion in his Vetified Complaint
that Defendants failed to comply with West Virginia Code § 11-8-16. Although Mr. Tabb is
epparently now claiming,that he did not challege Defendants’ compliance with West Virginia
Code §§ 11-8-12 and 11-8-16, that contention is contredicted by his Verified Complaint,
including the paragraphs identified above. Thus, Mr. Tabb has failed to establish that he is
entitled fo an amendment or alteration of the Order on this ground 10 remedy a clear error of law
or prevent an obvious injustics. - \

19, Mr. Tabb claims that this Court is “absolutely incorrect™ in paragraph 20 of the
Order in characterizing hig challenge to the Comumissionr Defendants as one predicated on the
Commission Defendants® approval of the BOE Defendants’ conduct with respect fo the three
statures ar issue.

20. This Cowrt's characterization of Mr. Tabb’s claims against the Commission
Defendants comes straight from Mr. Tabb’s Verified Commplaint He states that the Commission
Defendants “are parties to this proceeding . . . b) because the members of the Jefferson County
Commizsion on Auvgust 13, 2015 zpproved the December 12, 2015 Special Levy Election
without first determining wherther the Jefferson County School Board had complied with WF
Code 11-8-0, 11-8-12, and 11-8-I6[T" Verified Compl. 18. -

21, Mr Tabb, however, also clatums that this characterization is inaccurate because he
ineludes challenges to certain calculations and assessed values. In that vein, he asserts that this

Court “committed procedural error by the dismissive relegation to footnote 4” its basis to ignore
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the issues raised o paragraph 8. Footnote 4 of the Ozder explaing thar this Court will not dddress
issued raised by Mr.r'l'abb that are cu_rrenﬂy bcix;g litigaizd 1 other civil actions becanse they are
not properly before this Court. M. Tabb admits that the issues. raised in paragraph 8 of the
Verifled Complaint are “being Hrigated albeit with a differsnt judge]” -

22.  'This CS.urt may not consider and rule upon issues being litigated i ofher cages.
The fact thai these other cases are in the same circult court is of o momet. The other cazes and
igsues presented therein are not propexly _l_:_e@_;g_ this Co_grt. i F_or_this_ 7Colith to alier or amend its
Ocder to include rulings on 15sues being litigated in other matters would not remedy & clear srror
of law or prevent an obvious injustice,” To the conirary, such action by this Court would present
a ¢lear errer of law.

23.  Moreover, Mt, ”fabb presents argnments here that were nc-at presenied during the

(_ , summery jdgment briefing. “A motion under Rufe 59(e) is not appropriate for presenting nevw

legal arguments, factual contentions, or claims 1ha; could fave previougly been argued.” AMey w
Pap Boys ~ Manny, Moe & Jack, 228 W, Va, 48, 56, 717 S.E2d 235, 243 (2011). Thus, even
pssuming the issues raised wete not being litigated in other actions, these new argun:lmnis would
not be properly considered here because the legal arguments and faciual confentions could have
previously been drgued

24, Lastly, Mr. Tabb asserts that ceftain Ian'gn%zga cc.;ntainﬂd in the ballot is illegal,
Because Mr. Tabl's Verified éomplainr did not include any challenge to this identified
language, r.h'c lawfulness of that language was not properly before the Cout.

25.  Accordingly, this Cpart hereby DENIES the “Motion to Alfer or Amend

Judgment Pursuant to Rule 59(c) of the West Virginia Rules of Civil Procedurs,” for the reasans

( stated herein,

T
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The Clerk of this Court is DIRECTED io remove this matter from the Court’s docket,
place it among the matters cnded. and to forward aftested copies of this Order fo all counsel and

pro se parties of record as follows:
Hee-
David C. Tabb
107 Tabb Lane
Harpers Ferry, WV 254725

Tracey B, Ebetling
Sweptoe & Johnson PLLL
1250 BEdwin. Mlﬂer Blvd

Martmsburg, WV 25402

Michelle Lee Dougherty

Steptos & Johnson PLLC

P, O.Box 751
_Wheeling, WV 26003

(’ ' : Nathan Cochran _
' Jefferson Courty Prosecutmg Attorney’s Ofﬁcc

124 E. Washingron St., 2™ Floor
Charles Town, WV 25414
' %,
% a

ENTER this ggﬂ%ay of May, 2016. e

,-7' S
Donald% Cookman, Iudge ‘-'._ R

.‘\‘*’

B O Box 7629 — e ¢ e el e




