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MEMORANDUM DECISION

Petitioner Thomas F. Basile, pro se, appeals faders of the Circuit Court of Kanawha
County. In the first order, entered November 6,30he circuit court (1) dismissed as moot
Respondents The Calwell Practice, PLLC and Willi&tuart Calwell, Jr.’s (collectively,
“respondent”) motion for a declaratory judgmentttpatitioner had been paid in full by David
Ford or, in the alternative, an injunction requiripetitioner to act in good faith by accepting
payment from David Ford; and (2) denied petitioaenotion for sanctions pursuant to Rule 11 of
the West Virginia Rules of Civil Procedure agaimsspondent for filing its motion for a
declaratory judgment or injunctive relief. In trecend order, entered March 11, 2014, the circuit
court denied petitioner’s motion for relief frons iINovember 6, 2013, order. In the third order,
entered June 23, 2015, the circuit court dismigsddioner’s civil action against respondent. In
the fourth order, entered January 6, 2016, thaiiticourt denied petitioner’'s motion for relief
from its June 23, 2015, dismissal order. Respondsntounsel Robert M. Bastress, lll, filed a
response in support of the circuit court’'s ordeetitioner filed a reply.

The Court has considered the parties’ briefs aed@cord on appeal. The facts and legal
arguments are adequately presented, and the dedigimcess would not be significantly aided
by oral argument. Upon consideration of the stahdzr review, the briefs, and the record
presented, the Court finds that (1) petitioner'sesgh of the circuit court's November 6, 2013,
March 11, 2014, and June 23, 2015, orders shouldidmissed; and (2) there is no substantial
question of law or prejudicial error regarding tecuit court’s January 6, 2016, order. For these
reasons, a memorandum decision (1) dismissingiqregits appeal of the circuit court’s
November 6, 2013, March 11, 2014, and June 23, ,20iters; and (2) affirming the circuit
court’s January 6, 2016, order is appropriate uRlge 21 of the Rules of Appellate Procedure.



In Ford v. The Calwell PracticeNo. 11-0882 (W.Va. Supreme Court, June 8, 2012)
(memorandum decision), at 5, this Court affirmelllay 3, 2011, order of the Circuit Court of
Logan County granting petitioner's motion to moddyprevious allocation of attorney’s fees
among plaintiff's attorneys following the settleriarf a personal injury actiohln its May 3,
2011, order, the Logan County Circuit Court leftisturbed the share of attorney’s fees allocated
to respondent, but decreased the share of theayfsrfees belonging to David Ford by 2% and
increased the share of the attorney’s fees belgngirpetitioner by a corresponding 2%. As a
result, the allocation of attorney’s fees was,di®Wws: 55% to respondent; 31% to Mr. Ford; and
14% to petitioner.

After the entry of the May 3, 2011, order, butdyefthis Court’s affirmation of that order
in Ford, petitioner demanded that respondent pay him $0®h@cause Mr. Ford failed to pay him
the 2% Mr. Ford owed him in attorney’s fees, purdua an agreement entered into by petitioner
and responderit.The parties’ agreement provided, in pertinent, @tollows:

In the event the [Logan County Circuit Court] ewaily shifts the percentages of
the attorney fee upward for [petitioner] and dowrdveor Ford and/or if the court
sanctions Ford monetarily and awards those monetangtions to [petitioner],
then [respondent] will pay [petitioner] whatever amt the court awards
[petitioner], up to $40,000, by cashier’s checkhivi 30 days of receiving written
notice of said ruling, by having said cashier'sahavailable for [petitioner] to
pick-up at the law office of DiTrapano, Barrett[BPiero; provided that Ford does
not himself pay to [petitioner] within that same-@8y time period, whatever
amount the court awards [petitioner].

At that time, respondent objected to paying pet&iob40,000 on the ground that the May 3, 2011,
order was not yet final because Mr. Ford was appg#l While petitioner did not agree that the
parties’ agreement required that the order be,fimaldid not file the instant civil action alleging
breach of contract during the pendency of the dppd&ord.

Following the issuance of this Court’'s memorandieunision on June 8, 2012, affirming
the May 3, 2011, order, petitioner once again detednthat respondent pay him $40,000,
pursuant to their agreement. When respondent dighang petitioner filed the instant action on
August 1, 2012, in the Circuit Court of Kanawha @yualleging that respondent breached the

We take judicial notice of the record in that caskis v. Hare Logan County Circuit
Court Case No. 08-C-297.

“Petitioner and respondent entered into their ageeemn December 9, 2010, following
the Logan County court’s initial allocation of tagorney’s fees in an order entered November 10,
2010. Respondent wanted the agreement with pegitibacause petitioner was objecting to the
distribution of the attorney’s fees from an escemgount and respondent desired to have its share
of the attorney’s fees in time for Christmas thaary



agreement and fraudulently induced him to entey intvith a promised payment that it never
intended to maké.In response, respondent filed a motion for a datbay judgment that
petitioner had been paid in full by Mr. Ford ortlire alternative, an injunction requiring petitione
to act in good faith by accepting payment from Mord on August 3, 2016. Petitioner filed a
response to respondent’s motion on August 6, 2016.

On August 15, 2016, petitioner filed an amendechgaint, which added claims that
respondent breached the confidentiality clausberparties’ agreement by disclosing the same to
Mr. Ford’s attorney on or about August 8, 2012, #rat respondent engaged in abusive process
by filing its motion for a declaratory judgmentiojunctive relief. Respondent filed a motion to
dismiss the amended complaint on September 5, 2012.

Subsequently, on January 25, 2013, petitionet lenotion for sanctions pursuant to Rule
11 of the Rules of Civil Procedure against respahder filing its motion for a declaratory
judgment or injunctive relief. Following a April 12013, hearing, the Kanawha County Circuit
Court (1) dismissed respondent’s motion for a datday judgment or injunctive relief as moot;
and (2) denied petitioner’s Rule 11 motion. Witgard to the motion for a declaratory judgment
or injunctive relief, the Kanawha County Circuit@bfound that it was rendered moot by the fact
that petitioner accepted the full amount owed by Kird, or $74,504.86, following a December
10, 2012, order entered by the Logan County CirCaitirt calculating the interest owed on the
amount’ With regard to petitioner's Rule 11 motion, thenéaha County Circuit Court found
that such motion was without merit because resparfded its motion for a declaratory judgment
or injunctive relief based on the reasonable bdhet petitioner could collect $40,000 from
respondent and then proceed against Mr. Ford fftuth amount owed by Mr. Ford. Petitioner
filed a motion for relief from the Kanawha Countiye@iit Court’s November 6, 2013, denial of his
Rule 11 motion on November 22, 2013. On March D142 the Kanawha County Circuit Court
denied petitioner’s motion for relief from the Nowber 6, 2013, order.

Following a change of judges due to retiremeng Kanawha County Circuit Court
mistakenly dismissed petitioner’s civil action agdirespondent due to alleged inactivity by an
order entered March 25, 2015. Petitioner filed aiomato reinstate his action on April 8, 2015. At
a May 19, 2015, hearing, the Kanawha County CiiCoilrt acknowledged its error and reinstated
the action. The Kanawha County Circuit Court aleted that respondent filed a renewed motion
to dismiss petitioner’'s action on April 28, 2015helKanawha County Circuit Court directed
petitioner to file a response to the renewed motidhin ten days and directed both parties to file
proposed findings of fact and conclusions of lakhwi fifteen days of petitioner’s filing of his
response. The Kanawha County Circuit Court indtdtet it would set a hearing for “further
argument” on respondent’s renewed motion to disraidy if necessary. Petitioner made no
objection to the Kanawha County Circuit Court’sedtives and subsequently filed a response to

3Both parties reside in Kanawha County, where thegred into their agreement.

“The Logan County Circuit Court found it necessargtter its December 10, 2012, order
because petitioner and Mr. Ford were disputingritexest on the amount owed by Mr. Ford.
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the renewed motion on June 3, 2015. Neither pdey proposed findings of fact and conclusions
of law.

By order entered June 23, 2015, the Kanawha CdCintyit Court dismissed petitioner’s
civil action finding that the exhibits attachechie amended complaint and the prior orders entered
in both the instant case and the Logan County maaimwed that the allegations set forth in the
amended complaint were insufficient to sustaindlaéms therein. First, the Kanawha County
Circuit Court found that the parties’ agreement miad permit petitioner to collect $40,000 from
respondent and then proceed against Mr. Ford &futh amount owed by Mr. Ford and that, as
reflected in the court’'s November 6, 2013, ordebecember of 2012, petitioner accepted the full
amount owed from Mr. Ford. Second, with regardtjpeter’s claim that respondent breached the
agreement’s confidentiality clause, the Kanawhar@pCircuit Court found that the filing of
petitioner’'s complaint (which included the agreetreshan attached exhibit) made the agreement
public. Third, the Kanawha County Circuit Court fmuthat petitioner’s fraudulent inducement
claim was actually another breach of contract claimwhich relief could not be granted for
reasons already stated. Regarding petitioner'sckiby that respondent conspired with Mr. Ford
to evade its obligation under the parties’ agredgnterpay petitioner $40,000, the Kanawha
County Circuit Court found that petitioner failed allege that he relied on a fraudulent act
undertaken by them. Finally, the Kanawha Countye@irCourt found that relief could not be
granted on petitioner’s claim that respondent eadag abusive process by filing its motion for a
declaratory judgment or injunctive relief because reflected in the court’s November 6, 2013,
order, respondent filed its motion based on thesaeable belief that petitioner would collect
$40,000 from respondent and then would proceechaghlr. Ford for the full amount owed by
Mr. Ford.

Petitioner filed a motion for relief from the Kamiaa County Circuit Court’'s June 23,
2015, dismissal order on July 13, 2015. At a Decamili, 2015, hearing on petitioner’'s motion,
he addressed arguments that he asserted that tiaevKa County Circuit Court failed to address
in its dismissal order. The Kanawha County CircQwurt indicated that it was aware of
petitioner’'s arguments, but found them to be withmerit. Respondent argued that petitioner’'s
motion presented “nothing new” and that the disalisgder was “correct and sound in its
reasoning.” The Kanawha County Circuit Court rult#dht it understood that petitioner
“disagree[d] with the [c]ourt’s application of thew and the facts,” but that it was going to deny

>The Kanawha County Circuit Court’s consideratiothaf exhibits attached to petitioner’s
amended complaint and the prior orders entereaih the instant case and the personal injury
action in the Logan County Circuit Court was propader this Court’s decision iRorshey v.
Jackson222 W.Va. 743, 671 S.E.2d 748 (2008). In SyllaBast 1 ofForshey this Court held
that “[a] circuit court ruling on a motion to disssi under Rule 12(b)(6) of the . . . Rules of Civil
Procedure may properly consider exhibits attacbele complaint without converting the motion
to a Rule 56 motion for summary judgmend” W.Va. at 744, 671 S.E.2d at 749. The Court in
Forsheyfurther stated that, in ruling on such a motiompart is permitted to “consider matters
that are susceptible to judicial noticed” W.Va. at 747, 671 S.E.2d at 752 (internal quotetiand
citations omitted).



his motion for relief from the dismissal orderithJanuary 6, 2016, order, denying the motion, the
Kanawha County court found that “[tlhere is nothiofgany consequence presented in the . . .
motion that was not previously before the [c]ourtits consideration of [respondent’s renewed
motion to dismiss].”

On February 5, 2016, petitioner filed a noticeappeal stating that he was appealing
the following orders of the Kanawha County Cird@durt: (1) the November 6, 2013, order (a)
dismissing as moot respondent’s motion for a datday judgment or injunctive relief; and (b)
denying petitioner's Rule 11 motion for sanctiomgiast respondent for filing its motion for a
declaratory judgment or injunctive relief; (2) tMarch 11, 2014, order denying petitioner’s
motion for relief from the November 6, 2013, ord€) the June 23, 2015, order dismissing
petitioner’s civil action against respondent; atpthe January 6, 2016, order denying petitioner’s
motion for relief from the June 23, 2015, dismissaler. However, this Court’s February 29,
2016, scheduling order reflects that the only oroeing appealed was the order “entered on
January 6, 2016.”

We first address petitioner’s contention that auirt has jurisdiction to accept his appeal
with regard to the circuit court’s November 6, 20VM&arch 11, 2014, and June 23, 2015, orders.
While respondent does not raise this issue, we Fevesponsibilitysua spont¢o examine the
basis of [our] own jurisdiction.” Syl. Pt. James M.B. v. Carolyn M193 W.Va. 289, 456 S.E.2d
16 (1995);see alsdHenderson ex rel. Henderson v. ShinsékR U.S. 428, 434 (2011) (same).
Here, we find that both the circuit court’s Novembg2013, order and its June 23, 2015, dismissal
order were final appealable orders at the timédneiir tentry. Taking the last order first, petitioner
does not dispute that the June 23, 2015, disnosdal was a final order because he notes that the
circuit court included a handwritten notation that civil action was dismissed “with prejudice.”

While petitioner labeled his Rule 60(b) motion felief from judgment as a motion to alter
or amend the June 23, 2015, dismissal order undler $0(e), we find that, because this motion
was not filed until July 13, 2015, it was three sl@ast the ten-day deadline for filing Rule 59(e)
motions® Thus, we find that the filing of petitioner’s Julg, 2015, motion did not toll the running
of the time in which he had to appeal the June2P35, dismissal ordeBeeSyl. Pt. 1,Toler v.
Shelton157 W.Va. 778, 204 S.E.2d 85 (1974) (holding,thatike motions filed pursuant to Rule
59(e), Rule 60(b) motions do not toll running ctatory appeal period on the underlying order).
Therefore, petitioner had four months from the désal order’s entry on June 23, 2015, to appeal
that order, but failed to do SoAccordingly, we conclude that this Court doesmete jurisdiction
to consider petitioner’s appeal of the June 2352@ismissal ordeSeeW Va. Dept. of Energy v.
Hobet Mining and Construction Gol78 W.Va. 262, 264, 358 S.E.2d 823, 825 (198ijlihg

®Rule 59(e) provides that “[a]ny motion to alterasnend the judgment shall be filed not
later than 10 days after entry of the judgment.”

"Rule 5(f) of the West Virginia Rules of AppellateoBedure and West Virginia Code §
58-5-4 both provide that there is a four-month @eto appeal a final judgment or order.
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that “[the] failure to file a timely appeal preserd jurisdictional infirmity precluding the court
from accepting the appeal”)

With regard to the orders entered in 2013 and 2p&#tioner contends that the circuit
court’s November 6, 2013, order denying his Rulendtion for sanctions was not a final
appealable order at the time of its entry. A fioi@er is one that “terminates the litigation betwee
the parties on the merits . . . and leaves nottonige done but to enforce . . . what has been
determined.’James M.B.193 W.Va. at 291, 456 S.E.2d at 18, syl. ptn3td November 6, 2013,
order, the circuit court not only denied petitioeeRule 11 motion, but also dismissed
respondent’s motion for a declaratory judgmennqirictive relief because it found that the issue
raised in respondent’s motion had been renderedt tmpsubsequent events. In its motion,
respondent requested an order enjoining petitisoegither accept payment by Mr. Ford or
acknowledge that he could be paid by Mr. Ford. @iheuit court found that respondent’s request
for an injunction was no longer an issue between ghrties because, by the time it heard
respondent’s motion, petitioner had accepted paymkthe full amount owed from Mr. Ford.
Therefore, we find that the November 6, 2013, otdeninated litigation regarding respondent’s
request for an injunction and left nothing elsbeéadone concerning that request given the fact that
it had been rendered mdbt.

While petitioner labeled his Rule 60(b) motion felief from the circuit court’'s November
6, 2013, denial of his Rule 11 motion as a motealter or amend the judgment under Rule 59(e),
we find that, because the motion was not filed ludtivember, 22, 2013, it was filed past the
ten-day deadline for filing Rule 59(e) motions. $huve find that the filing of petitioner’s
November, 22, 2013, motion did not toll the runnofghe time in which he had to appeal the
November 6, 2013, denial of his Rule 11 motiSae Tolerl57 W.Va. at 778, 204 S.E.2d at 86,
syl. pt. 1. Therefore, petitioner had four monttesrf the entry of the November 6, 2013, order to
appeal it, but failed to do so. Accordingly, we clugle that this Court does not have jurisdiction to
consider petitioner’s appeal of the denial of hideRL1 motionSeeHobet Mining 178 W.Va. at
264, 358 S.E.2d at 825. We likewise find that wendbhave jurisdiction to consider petitioner’s
appeal of the circuit court's March 11, 2014, ordenying his Rule 60(b) motion for relief from
the circuit court’'s November 6, 2013, order becaudele the denial of the Rule 60(b) motion is

®n its November 6, 2013, order, the circuit cold dot foreclose respondent from being
able to file a motion for attorney’s fees and castdefending against petitioner's Rule 11 motion.
However, the circuit court expressly found thatidseie of respondent’s attorney’s fees and costs
was “not properly before it” because no such motiad yet been filed. Moreover, in labeling his
motion seeking modification of the November 6, 20d@ler, as a motion under Rule 59(e) and
Rule 60(b), we find that petitioner conceded atttted court level that the order was a final order
Seelames M.B.193 W.Va. at 293, 456 S.E.2d at 20 (describingjongursuant to Rule 59(e) as
a post-judgmentnotion); Syl. Pt. 3Hubbard v. State Farm Indemnity C813 W.Va. 542, 584
S.E.2d 176 (2003) (holding that interlocutory osdghouldnot be reviewed under Rule 60(b)).



itself a final appealable ord@rpetitioner failed to appeal the March 11, 2014leowithin four
months of its entry.

As reflected by our February 29, 2016, schedubirter, petitioner’'s appeal of the circuit
court’s January 6, 2016, order denying his Ruldp@gotion for relief from the circuit court’s
June 23, 2015, dismissal order is the only appespgrly before us. We find that petitioner
perfected his appeal of this order in accordandé ®Wule 5(f) of the West Virginia Rules of
Appellate Procedure and West Virginia Code § 58-beth of which allow an extension of the
four-month appeal period for up to two additionainths'® However, “[a]n appeal of the denial
of a Rule 60(b) motion brings to considerationrriew only the order of denial itself and not the
substance supporting the underlying judgment nefitial judgment order.Toler, 157 W.Va. at
778, 204 S.E.2d at 86, syl. pt. 3.

In reviewing the denial of petitioner's Rule 60(imotion, our function is limited to
deciding whether the circuit court abused its @d8on in ruling that sufficient grounds for
disturbing the finality of the judgment were nobs in a timely manneSeel57 W.Va. at 778,
204 S.E.2d at 86, syl. pt. 4. In this case, theudicourt found that there were insufficient grdan
upon which to disturb the finality of its dismiss#l petitioner’s civil action because petitioner
attempted to re-litigate issues “previously beftbre [c]ourt in its consideration of [respondent’s
renewed motion to dismiss}” SeePowderidge Unit Owners Ass’n v. Highland Properties.,
196 W.Va. 692, 705, 474 S.E.2d 872, 885 (1996}i(stahat “Rule 60(b) motions which seek
merely to re[-]litigate legal issues heard at thderlying proceeding are without merit”) (footnote
omitted). Upon our review of the substantial appefited by petitioner, which includes both of
his complaints (with exhibits) and the transcriptdhe May 19, 2015, hearing on respondent’s
renewed motion to dismiss and the December 11,,284¥ing on petitioner’'s motion for relief
from judgment, we find that the circuit court prdgeletermined that petitioner merely sought to
re-litigate issues the court had already hearddawitded. Therefore, we conclude that the circuit

%An order denying a motion under Rule 60(b) . s final and appealableToler, 157
W.Va. at 778, 204 S.E.2d at 86, syl. pt. 2.

%0n June 9, 20186, petitioner filed a motion for ateasion of time in which to perfect his
appeal. By an amended scheduling order, enteredl2ur2016, we granted the extension of time
and noted that petitioner perfected his appealilimgthis opening brief and appendix on June 10,
2016.

Hpetitioner complains that the circuit court’s Jamué 2016, order denying his Rule 60(b)
motion for relief from judgment was drafted by resgent’s attorney. Respondent counters that it
is common practice for attorneys to draft couriensd We agree with respondent and find that “we
concern ourselves not with who prepared the finglifog the circuit court, but with whether the
findings adopted by the circuit court accurateNee the existing law and the trial recor&tate
ex rel. Cooper v. Capertod96 W.Va. 208, 214, 470 S.E.2d 162, 168 (19%96hiks case, we find
that they do.



court did not abuse its discretion in denying patiér's Rule 60(b) motion for relief from the
circuit court’s June 23, 2015, dismissal order.

For the foregoing reasons, we (1) dismiss ppei#i’'s appeal with regard to the circuit
court’s November 6, 2013, March 11, 2014, and B8)€2015, orders; and (2) affirm the circuit
court’s January 6, 2016, order denying petitionBtge 60(b) motion for relief from judgment.

Dismissed, in part, and Affirmed, &rp

ISSUED: February 17, 2017
CONCURRED IN BY:

Chief Justice Allen H. Loughry 1l
Justice Robin Jean Davis
Justice Margaret L. Workman
Justice Menis E. Ketchum
Justice Elizabeth D. Walker



