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MEMORANDUM DECISION

The petitioner, Wayne R. Lowry, through Christoplde Wallace, his counsel,
appeals the decision of the West Virginia Worketgmpensation Board of Review
(“Board”). The respondent, Team Environmental LIb§,Lucinda Fluharty, its counsel,
filed a timely response.

This appeal arises from the Final Order dated I@ut@, 2013, in which the Board
reversed the June 5, 2013, order of the Workergh@@amsation Office of Judges (“O0J”)
which established Mr. Lowry’s daily rate of pay$di28.00.

This Court has considered the parties’ briefs #edrecord on appeal, as well as
the oral arguments of counsel. The facts and lagaiments are adequately presented.
Upon consideration of the standard of review, thef§, the arguments of counsel and
the record presented, the Court finds that the doReview’s decision was based upon
a violation of a statutory provision. This casdiss®s the “limited circumstances”
requirement of Rule 21(d) of the West Virginia Rulef Appellate Procedure and is
appropriate for a memorandum decision reversingBibard’s order. For the reasons
expressed below, the October 7, 2013, order isrsede and the matter is remanded for
reinstatement of the OOJ’s June 5, 2013, order.

Mr. Lowry was injured in the course of his emplagmh for the respondent. Mr.
Lowry was struck by and run over by a pickup truekile removing a well lid. He
suffered injuries to his left leg and right should&he claim was ruled compensable and
Mr. Lowry began receiving temporary total disalilivenefits (“TTD”). This appeal



centers on how to calculate Mr. Lowry’s daily watee basis upon which his Workers’
Compensation benefits are established.

Mr. Lowry submitted his claim and based his weekfge on the basis of earning
$16.00 per hour, for a forty-hour work weekThe day before his injury, Mr. Lowry had
worked in excess of eight hours for the respond@nt.the day of the injury, Mr. Lowry
was scheduled to work at least eight hours. He ddtitional work scheduled at the
conclusion of that day’s tasks. Mr. Lowry contethdleat his daily rate of pay should be
calculated by multiplying a forty-hour work week lys hourly rate of pay, and then
dividing that number by a five-day work week, fodaily rate of pay of $128.00, and a
corresponding average weekly wage of $640.00.

The Claims Administrator (“CA”) did not calculakr. Lowry’s daily rate of pay
in this manner. Instead, the CA relied upon tteteshent of Carson Chenoweth, the
owner of Team Environmental LLC, that Mr. Lowry wast a full-time employee and
was instead, a contractor whose work was intermifte The CA reviewed the 2008
1099-MISC form that showed payments to Mr. Loweary2D07. No wage records or
1099-MISC forms were found for 2009 and 2010. T@w& also reviewed checks
showing payments to Mr. Lowry in late 2010 througgbruary of 2012. The CA then
calculated Mr. Lowry’s rate of pay based upon lamengs in the fourth quarter of 2010,
which was the highest-paid quarter of the yearguag the quarter of the year in which

1 W. Va. Code § 23-4-14(a) (2005) states, in pentingart, that “[{|he average
weekly wage earnings, wherever earned, of theadjperson . . . and the average weekly
wage in West Virginia as determined by the comraissi. . shall be taken as the basis
upon which to compute the benefits.”

2 Mr. Lowry stated in an affidavit that he was phitween $ 16.00 and $ 20.00 an
hour. He did not assert the higher rate of pagubhout the appeal of this matter and
does not appear to contest the finding that hislheuage was $ 16.00

® The respondent does not continue its argument khat Lowry was an
independent contractor not eligible for workershgmensation benefits. As stated, the
issue before this Court is whether Mr. Lowry’s TbBBnefits were based upon his correct
earnings.

* The checks reviewed consisted of a check datedb®ctl, 2010, for $600.00; a
check dated October 12, 2010, for $ 1, 200.00;ezkldated October 23, 2010, for $800;
a check dated November 19, 2010, for $ 2,500.@beak dated December 11, 2010, for
$ 2,000; a check dated December 22, 2010, for 0024 check dated January 28, 2011,
for $ 500.00; a check dated February 3, 2011, 85630 and a check dated February 11,
2010, for $690.00. None of these checks detaimdsworked or Mr. Lowry’s hourly
rate.



the injury happened. The total amount of waged paiMr. Lowry during this quarter
was $7,825.00. The CA then converted this numbeart average weekly wage of
$595.38.

Mr. Lowry appealed the CA’s decision to the OQu.support of his contention
that his average weekly wage should be $640.00LMrry submitted Mr. Chenoweth’s
October 25, 2012, deposition that Mr. Lowry was agaily paid $16.00 an hour. Mr.
Chenoweth also testified that he did not keep timeords for Mr. Lowry that
differentiated the times when Mr. Lowry was outsafethe office working or when he
was working at the office. The employer submitheditional portions of this deposition
of Mr. Chenoweth in which he testified that Mr. Liiiwas not an employee on his
payroll at the time of this incident but was intfacsub-contracted employee who worked
under his direction.

Relying upon W. Va. Code 8§ 23-4-14(b) (2005), t®J found by a
preponderance of the evidence that Mr. Lowry’s agerweekly wages should be based
upon a $16.00 an hour wage for a forty-hour worlekve The OOJ found that Mr.
Chenoweth’s testimony showed that Mr. Lowry was kireg “all day” with him in
Cleveland on February 15, 2011, the day prior &itiury. Further, the OOJ found that
Mr. Lowry had worked “at least an eight (8) hourriaay at the time of” his injury. The
respondent appealed that decision to the Board.

By order entered October 7, 2013, the Board rexkthe OOJ’s decision. The
Board held that the OOJ’s decision was clearly wrauhen it found that Mr. Lowry was
working a forty-hour work week at the time of higury. The Board determined that the
0OO0J’s decision was speculative and based uponaoow of a time-frame. The Board
relied upon the affidavit of Mr. Chenoweth, the 2a@ISC forms showing Mr. Lowry’s
earnings, and Mr. Chenoweth’s deposition testimamythe separate civil action in
rendering its decision. The Board concluded that preponderance of the evidence
established that Mr. Lowry worked sporadically ahd not have a daily rate of pay of
$128.00 at the time of his injury. Therefore, @&'s averaging of Mr. Lowry’s earnings
was reinstated.

This appeal centers on the meaning and applicationV.Va. Code 8§ 23-4-
14(b)(2). This code section details how workersmpensation benefits are to be
calculated. Specifically, this section states:

On and after the first day of July, one thousaie
hundred ninety-four, the expression “average weeakage
earnings, wherever earned, of the injured persbtheadate
of injury”, within the meaning of this chapteshall be
computed based upon the daily rate of pay at the time of the
injury or upon the weekly average derived from the best

3



guarter of wages out of the preceding four quarters of wages

as reported to the commission pursuant to subsecbd,

section two, article two of this chapter [§ 23-2-®hichever

is most favorable to the injured employee, except for the
purpose of computing temporary total disability &kts for

part-time employees pursuant to the provisionseofign six-
d of this article [§ 23-4-6 d].

(Emphasis added). Mr. Lowry argued that the datg of pay upon which his average
weekly wage earnings should be based is best asdcuby multiplying his hourly wage

by a typical forty-hour work week. The employegaed that because Mr. Lowry does
not have a daily rate of pay but instead, was paigrly, W.Va. Code 8§ 23-4-14(b)(2)

authorized use of the averaging of the highesttquaf earnings prior to the date of the
injury. The amount in controversy is approximatei¢4.62 per week in benefits,

representing the difference between the rate argyedr. Lowry and the rate argued by
the employer. Neither party has cited any substhatithority or precedent in which this
statute was interpreted or applied.

“Generally the words of a statute are to be gitvesir ordinary and familiar
significance and meaning, and regard is to be batheir general and proper use”, Syl.
pt. 4, Sate v. General Daniel Morgan Post. No 548, Veterans of Foreign Wars, 144 W.
Va. 137, 107 S.E.2d 353 (1959). The Legislatueanty anticipated situations such as
this and provided a statutory means to resolve sligputes. Giving the words in this
statute their ordinary and familiar meaning, theglaage of W. Va. Code § 23-4-14(b)(2)
provides that in choosing between computing anrégjuvorker’'s benefits using his or
her daily rate of pay or the weekly average deriiveth the best quarter of wages of the
preceding four quarters, the computation which niesused is the one which is “most
favorable to the injured employee.” The daily ratgpay most favorable to Mr. Lowry is
the one proposed by him. The evidence submittetthégmployer is insufficient to find
differently. This is a clear statutory directivatiwas not followed by the Board when it
reversed the OO0J’s order of June 5, 2013. Moreavembserve that the respondent fails
to cite this Court to any law to the contrary. Tarsor therefore requires that the Board’s
order be reversed and the OOJ order be reinstated.

For the foregoing reasons, the decision rend®atdber 7, 2013, by the Board is
hereby reversed, and this claim is remanded fostaiement of the OOJ’s order of June
5, 2013.

Reversed and Remanded.

ISSUED: November 18, 2015
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