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MEMORANDUM DECISION

Petitioner Timothy M.’s appeal, filed by counsel Steven B. Nanners, arises from the
Circuit Court of Gilmer County, which denied petitioner post-conviction habeas corpus relief by
order entered on January 18, 200Bespondent David Ballard, Warden, by counsel Laura
Young, filed a response. On appeal, petitioner argues that he is entitled to habeas release due to
the trial court’s errors at his plea hearing.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision is appropriate under Rule 21 of the Rules of Appellate
Procedure.

In 1998, petitioner pled guilty to various sexual offenses, for which he was sentenced to
serve twenty to fifty-five years in prison. He thereafter filed for post-conviction habeas corpus
relief, which the circuit court denied in 2005. In October of 2012, the circuit court granted
petitioner additional time to appeal the habeas order. Subsequently, petitioner brought this appeal
challenging the circuit court’s order denying habeas corpus relief.

This Court reviews appeals of circuit court orders denying habeas corpus relief under the
following standard:

“In reviewing challenges to the findings and conclusions of the circuit court in a

habeas corpus action, we apply a three-prong standard of review. We review the
final order and the ultimate disposition under an abuse of discretion standard; the
underlying factual findings under a clearly erroneous standard; and questions of

'Because the underlying criminal matter involves sensitive facts in which the minor
victim was related to petitioner, we have redacted petitioner’'s last name to protect the victim’s
identity. See Sate v. Edward Charles L., 183 W.Va. 641, 645 n.1, 398 S.E.2d 123, 127 n.1
(1990).



law are subject to de novo review.” Syllabus point 1Mathena v. Haines, 219
W.Va. 417, 633 S.E.2d 771 (2006).

Syl. Pt. 1, Sateexrel. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009).

On appeal, petitioner re-asserts one of the same arguments he raised before the circuit
court: The circuit court’s decision should be reversed because the trial court did not comply with
Rule 11(e)(2) of the West Virginia Rules of Criminal Procedure when it did not inform petitioner
that he could not withdraw his guilty plea if the trial court did not follow the State’s sentencing
recommendation$The State had recommended concurrent sentencing; however, the trial court
ultimately sentenced petitioner to consecutive sentences. Petitioner argues that this omission was
not harmless error because he believed that his sentence was to be consistent with the State’s
recommendations and that he functioned at a limited intellectual level. Accordingly, petitioner
argues that the circuit court order should be reversed and that his sentence should be remanded
for concurrent sentencing or, alternatively, he should be permitted to withdraw his plea.

Upon our review of the record and the briefs on appeal, we find no error or abuse of
discretion by the circuit court. The sole issue petitioner raises on appeal was addressed and
discussed by the circuit court in its order denying petitioner post-conviction habeas corpus relief.
Further, petitioner has not provided any evidence that would indicate any confusion he may have
had at the proceedings or any indication that he may have contemplated withdrawing his plea.
The trial court clearly explained to petitioner that it was not bound by the State’s
recommendation and that it had the authority to impose consecutive sentencing. Petitioner
expressed neither confusion nor a resistance to move forward with his plea, regardless of the
possibility of receiving consecutive sentences. Given these circumstances, the trial court’s
omission of the Rule 11(e)(2) provision was harmless e®eerSyl. Pt. 3 Sate v. Valentine, 208

?Rule 11(e)(2) of the West Virginia Rules of Criminal Procedure states as follows:

Notice of such agreement. -- If a plea agreement has been reached by the
parties, the court shall, on the record, require the disclosure of the
agreement in open court or, on a showing of good cause, in camera, at the
time the plea is offered. If the agreement is of the type specified in
subdivision (e)(1)(A), (C), or (D), the court may accept or reject the
agreement, or may defer its decision as to the acceptance or rejection until
there has been an opportunity to consider the presentence report. If the
agreement is of the type specified in subdivision (e)(1)(B), the court shall
advise the defendant that if the court does not accept the recommendation
or request, the defendant nevertheless has no right to withdraw the plea.

We further observe that subsection (h) of this rule provides as follévasniless
error. Any variance from the procedures required by this rule which does not
affect substantial rights shall be disregarded.”



W.Va. 513, 541 S.E.2d 603 (2000) (“The omission of the statement required by Rule 11(e)(2) of
the West Virginia Rules of Criminal Procedure must be deemed harmless error unless there is
some realistic likelihood that the defendant labored under the misapprehension that his plea
could be withdrawn.”)

Having reviewed the circuit court's “Findings of Fact [and] Conclusions of Law and
Final Order,” entered on January 18, 2005, we hereby adopt and incorporate the circuit court’s
well-reasoned findings and conclusions as to the assignment of error raised in thi§ @hpeal.
Clerk is directed to attach a copy of the circuit court's opinion letter and order to this
memorandum decisioh.

For the foregoing reasons, we affirm.

Affirmed.

ISSUED: September 3, 2013

CONCURRED IN BY:

Chief Justice Brent D. Benjamin
Justice Robin Jean Davis
Justice Margaret L. Workman
Justice Menis E. Ketchum
Justice Allen H. Loughry Il

*Specifically, the circuit court addresses petitioner's argument on pages eight through
eleven of the attached circuit court order.

*Consistent with the first footnote of this Memorandum Decision, we have redacted the
circuit court’s order to protect the victim’s identification, using only an initial for petitioner’s last
name and using only initials to reference any other family members.
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IN THE CIRCIJIT COURT OF GILMER COUNTY ‘%‘%ET’VIRG]NIA

R AL AL

STATE OF WEST VIRGINIA, EX REL. - S LARE swg <
TIMOTHY M o o CIRCULT E'Lw W
Petltl’o‘ner, i ' ' GILHER COURT T

Ve y 01-C-09
MICHAEL COLEMAN, ACTING WARDEN
MOUNT OLIVE CORRECTIONAL CENTER,
SUCCESSORS AND ASSIGNS, :
: Respondent’s
" ' FINDINGS OF FACT ;
: CONCLUSIONS OF LAW .

AND FINAL ORDER

is

This matter come before thls Court on the 1* day of October 2004 fora heamng 011 the

petitioner’s writ of habeas cerpus The petitioner appea,red in person and-by counsel Steve
Baghy, the State of West Vlrgima appeared by counsel, Gerald Hough The Court read tlae
pleadings in this matter, took 'ewdence, heard the argument of eounsel, took the matter u%der

advisement and finds as folloﬁ};:

i
R
i

¢ - FINDINGS OF FACT

1. Timothy El. - z':"Ehe petitioner in this matter and the defendant in 98-F-9 ﬁie_‘éi a pro

se petition for habeas corpus rehef with the Court on the 1* day of May, 2001 the Court ’5

P

summarily dismissed that wrlt of habeas corpus, the petmoner appealed that dECISIOIl The West

Virginia Supreme Court of Appeais entered an order ﬁled with the Gilmer County C1rcul1:EC1erk

o

000040



on the 16™ day of October 2001 d;treetmg this Court to appoint counsel for the petttlonergto aid
him in the ﬁhng of awrit of habeas corpus and in the holding of an ormnbus habeas corpu;
hearing, The Court appontted attorney Elizabeth G Farber to represent the petitioner andl set the
-matter for a hearing on the 10th day of December, 2001 Pe‘mttoner s counsel moved to contmue
that hearing, the Court granted that motion and a heanng was ‘held the 14% day of Deeem'tser

2001. At that hearing the Court granted the pettttone:r s motion to amend the previously ﬁled

habeas corpus petltton The Court ordered on the 8" day of January, 2002, that the petltﬁner be

ﬁs

evaluated by Ralph S. Smith Ir M.D. and Rosemary L. Smith, Psy. D. of the Charleston %
Psychiatric Group in order to render expert opinions as to the competency of the petltloneg to
stand trial and as to his crmnnel responsﬂnhty at the time of the a.ileged crtme On the SO%day of
April 2002, the Court granted’ the petitioner’s motton for a hearing and an mdependent evalua.tton,
the petitioner was then ﬁltther evaluated by Dr. ohn Justice of West Virginia Psychiatric E
Services. On the 14® day of February, 2003, counsel for the pettttoner Elizabeth G. Farbér filed
a motlon to be relieved as counsel which the Court gtanted on the 20® day of February 20.3 and
‘appointed attorney Steve Bagby to represent the petitioner in this matter.

2. The petitioner prev;eusl'y entered a plea of guilty on the gt day of Novetnber,' 1998, to |
the following: one count of se;;ual assault in the second degree; one count of i mcest and ofie
count of sexual abuse by a parent of custodtan Those counts bemg count one, three and ﬁve of
an eight count mdzctment retur_-ned agamst Mr. 7 _onthe7® day of July, 1998. In retum for
the plea agreement the State 01; West Virginia moved to dismiss the other five charges returned in

the indictment against Mr M .

3. The State of West Vuglma ﬁied an abuse and neglect petmon regarding the Vlctlm in

: N T T]:1:



this criminal matter, the twek;é year old step-daughter of tile petitioner, AL Y. This quﬁ
. presided over those proceediﬁtgs and is familiar with the underlying-facts of this case. The
criminal charges arose after 11: le‘aé discovered that A. L. Y. was pregnant and she ma;de ]
allegations that the petmoner ilad engaged in sexual intercourse with her, subsequently, DNA
‘ evidence was taken from the mfant the petitioner, and A.L.Y. and that DNA evidence mdicated
that the petitioner was the fathgr of the infant born to ALY. | E
4. The petitioner aﬂeéés in his habeas petitién that the Court did ﬁot properly adviése him
. that he would not have the nght to withdraw his plea of g.uilty 1f the Court did not follow ighe
| senfencing recommen&ations of the Gilmer County Prosec;utor m the plea agreemgnt.

5. The petitionér alleges that he did not understand the plea arrangement he had Qf]iéltered

into with the State of West Vi'iginia,-that he did not understand the proceedings during the plea

hearing, that he was not propgﬂy advised by his counsel during the criminal proceeding, a:{?ld that
he believed the Céurt would s’@;,ntehce him to concunént se_ntenceé on all three counts. *

6. The petitioner suﬁi%;s from mild mental retardation, however hé has .-been evdu%ted by
various mental health professit;nals and found to be';:ompetent and criminally resptmsible

7. The petitioners counsel during the criminal proceedmg, 98-F- 9, Mr. Russell St@bbs
had Mr. M evaluated, pnor to entering into the plea agreement, by Lou Craddock, M. S a
licensed psychologist, to ensure 1\/.[r M. ‘was mentally competent to do s0. Mr. Stobbsidld not
make that report part of the Iecord in this matter, he testified that he had Mr. 2" " evalugted to
make sure he could enter into :the plea arrangement and that if ,he felt the report Was necesi%sary for

the'Court’s con51derat1on he would have filed i and made it part of the record. Mr Craddock’s

report has been made a part of the habeas corpus proceeding. Mr. Craddock indicates in his
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_an appeal may be appropnate because there are substantial mitiga,tmg circumstances in thei

i

evaluation that further evaluation of the petitioner is needed to evaluate his abilities and i

. personality structure althoughﬂMr. Craddock indicates that beeause of the petitioners upbﬁinging

e

petitioner’s history and person (Page 4, Sturdevant & Assocna,tes Psychoio gwa} Semce

il

53 Bl ¢ it 3]:',“\1

evaluation.)

58, e

8. Mr. Stobbs testiﬁeti' that he met with the petitioner approximately ten times. Tlfiat he

) dlscussed all possibilities With the petitioner and informed.the petlttoner that the Court dtdf@’not

accept binding pleas. That he made recommendations to the petitioner but left the dBCISIOB to
enter a pleaupto Mr. vV .. -, Mr Stobbs further testified that he was appomted to repr_esgut the
petitioner in July of 1998 and 'that in August of 1998 the defendant informed him that he \Xianted

to enter into a plea agreement to get the matter over vnth Mr. Stobbs testified that he didi not
_‘_r

* have any concerns on the day ' of the plea hearing about the petitioners ability to understanei

9. Transcripts of the plea hearing indicate that the petttloner was informed by the Court
that the Court was not bound by the plea agreement several times, each time the petitionezg
indicated to the Court that he :timderstood, (see tfanécript pages, 6, 8, and 32 plea he.aring,;i
November 9, 1998). | ‘

10. Trainscﬂpts of theif;iglea hearing indicate that the petitioner wae.infoimed by the’%Court
several times that the Court eouid sentence him to consecotive s'entences, each time he resiaonded
that he understood, (see pagee,; 6, .8 32, and 43).

11. Onpage 7 8 of the plea hearing transcript the Court mformed the petitioner oE the
charges to which he was pleadmg guilty and further informed the pe‘ationer of the sentence

carried by each of the charges;: and then informed the petitloner-that under the maximum penalty
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the petitioner eould be senteﬁ_ded for a term of not less than 20 -nor'more than 55 years, ifffthe
Court ran those sentences coz;secutlvely The petitioner again responded that understoodﬁthe
Court’s explanation. 7

12. The Court mformed the petitioner that he was pleading guilty to sexual offenées and
that once released from custody he would be reqdir.ed tore gislter.as a sexual offender for the rest

I3

of his naturai life (see pages 33 —35 of transcript).

¥
&

13. The Court also mformed the petmoner that the Court couid waive the pre-serfi:ence

investigation pursuant to Rul e 32(b)(B) (see page 14 and 32 of transcnpt)

'14. The Court did wa:lve the pre-sentence mvestlganon and made the appropnate factual
findings on the record-as to V{hy the Court determjned a pre-sentence investigation was n(_vjt
necessary in this case, (see paée 47-49 of transcript). | |

15. The Court determmed it was appropriate to proceed 1mmed1ate1y to the sentemcmg
phase and stated that if the petltloner through his counsel needed to postpone sentencing t*o
prepare for a sentencing heanr_‘_ig the Court would afford him that opportunity. The petmo_,g:jner and
his counsel took: a brief recess.‘l.to discuss that matter and decide‘d to proceed to sentencing%at that

time as there was no eV1dence to presem: at a sentencmg hearing (see page 48-49 of transeflpt)

16. The Court asked Mr M . ifhe was content with the manner in which Mr. S;t%obbs

- had represented him (page 39-.40 of plea transcript) and he indicated to the Court that he was

i

satisfied with the manner in Wthh he had been represented by his: counsel i
17. The pet1t1oner was ﬁn‘ther evaluated by Ralph S. Smith, Jr,, M.D. and Rosemaﬁy L.
Smith, Psy.D. of the Charlest(‘m Psychiatric Group, Inc. on the 5% day of February, 2002. %T hat

evaluation considered the repert of Mr. Craddock and was performed at the petitioners reguest



for a competency to stand tnal evaluation pursuani to his ﬁ]ing of the habeas peﬁtioﬁ. That
evaluation found that the petiéi;)ner was comﬁetent to stand trial, stating;_“We' base this. ot the

fact that he has an adequate ﬁlizderstaﬂding of the charges again.st hﬂn and,the possible peﬁ%ahy, the’
role and function of courtroem participants, and the capacity to assist his attorney in his oyvn
defense.” (Page 10, Charleston Psychiatric Group evaluation. ) That evaluatmn forther ﬁmds the
pet1t10ner was criminally responsfble for hlS actions, stating, “We base this on the fact that*ﬂhe had
no mental disease or defect Wb_ich Would have prevented him from Iappreclatmg the Wrongéjfulness

1
*

of his conduct, nor Which woﬁld have prevented hnn from conforining his conduct to the %

requirements of the law.” (Page 10, Charleston Psychiatric Group evaluation.)’ The evaiuators

further state that the petmoner may have a pedophilic problem, but state that further specrahzed

120 A

testing would be necessary to make that d1agnos1s (Page 10, Charleston Psychlatnc Grog

-u4t-“}

evaluation.)

18. Onthe 26® day cif Apnl 2002 the petmoner requested an independent evalua,tion and
the Court granted that motlon The petltaoner was evaluated by J ohn D. Justice, M. D. ongthe 13%
day of June, 2003, that report was submitted and made a part of the record on the 1* day @f
December, 2003. Page one of the report notes that it was deiayed in order to obtain and ﬁevmw
additional records, parnculaﬂy the records of the petitioner’s mcarcerahon That evaluatl@n finds
the petitioner competent to sta.nd tnal and finds that the petl’cmner was not legally insane at the
time of the alleged crime. Dr. ;J__.hustwe further states, “With regard te mitigation or diminished:
capacity, there is a congern that tﬂe alleged crime aﬁd behavior aﬂegaﬁbns are Tepetitive id nature.
This would reflect more than an encouﬁter of poor judgment i_nsﬁgated by a single episode% of

substance intoxication, Furthérmore, the victim alleges that the defendant warned her of the

60005¢,



repereussions if she told other:’e. of the sexua] interaction. Itis diﬂicult if the ceurt feels tF%ose '
facts are accurate, to justify nnttgating factors or dummshed capactty regardiess of substamce
abuse or events occurnng dunng the first few years of the defendant s life. More s0, Mr. I\/L i
appears to mamfest chronic behaworal difficulties of an ant15001a1 nature that are likely to be
repetitive over time, and serve- as.a significant sisk for problematic behamor in the future Ifhe isin
a less secure environment and/or allowed access to ilficit substances ” (Page 10, Psychlatnlc
Services evaluatlon ) Finally 1 tnat evaluation states, “Lastly, the review of the sources of 3 f
information do not favor any factors relevant to a reduction in the seventy of. the defendant $
charges and behaviors (due t(')’;‘rnental illness) if he is found to be guilty for such.” (Page %()-1 1,
Psychiatric Services evaluation.) | | |

DISCUSSTON
The petitioner tzuses sie:zeral issues in his writ of habeas corpus. He alleges that h% did-not

understand the underlying plea agreement and that he did not understand his acttons n ent{*enng
the plea before this Court on tne 9" day of November, 1998. The pet1t1oner further allege§ that
his attomey during the crnnmai proceedmgs did not expla.tn the process to him thoroughly,ir enough -
and alleges his attorney faﬂed'to explain the difference between binding and non-binding plea
agreements. He states the he Was unaware that the Court could sentence him to consecutwe
sentences, and that he believed he would receive concurrent sentences.

" Although the petitioneg alleges he is unable to unde'rstand the proceedings becausei of his
mental incapacities, the petzttener has been evaluated by two sepa.rate and independent evaluators

both of which found him to be competent to stand trial and to be cnnnnally responsible fof his

actions, therefore th_ts Court ﬁnds that the petitioner was c:ornpetent to enter mto plea neg@tlatzons

GO005RS



the petitioner repeatedly told the Court he understood. The Court finds that the petitioneé..

-counsel moved the Court for épre—sentence investigation, which the Court waived pursuaint to

and to enter a plea of gu]lty 1:0 the criminal charges.
- The petitioner’s counsei dunng the criminal proceedings, Russell Stobbs, is a competent

attorney in criminal matters and properly represented the d_efendant in this matter. The C(%urt

* notes that the petitioner was asked repeatedly if he understood, or if he had anj( questionsi%%and that

b

suﬁicienﬂy understood the prtgycef;dings alnd that his counsel properly explained the plea
agréement to him. - o -
The Court determined:;it \.Jvas ready to proceed to sentencing. Tﬁe petitioner was g%iven an
opportunity between the takmg of the plea and sentencmg to meet with h15 counsel to dlseuss
whether or not he wished to present evidence at a sentencmg hearmg ata iater date, or if i l;e

wished to proceed to sentencmg in this matter. The petitioner retumed and mdlcated to the Court

that he Would not present any“,ewdence_ and he desired to go ahead with sentencing. Pet1t;goner 5

G

M
v

Rule 32(b)(B), finding ,'th&t thé;re was enough information in the record that the Court GOLEid
meaningfully exercise iltjs senténcmg authority. ",[;hel Court présided over the abuse and ne%lect
proceeding that resulted ﬁon'l;%he criminal charges against the pet:itioner,'_was aware of thg’} facts
and evidence in that matter, séljc’ciﬁcally that the pe‘iifcioners twelve yéar old step—daughter{ilad
given birth to an infant that DT%IA_evidence proved fo be the peﬁtioner’s child, and the Coéxrt was
familiar with the petitione_rs_c%imi.nlal record, that he 'VVE.S (;11 pr(;baﬁon for another offense ﬁt the
time of this crime. |

The petiﬁoner further %ﬂeges as grounds for his writ of habeaé .Corpus that the Coﬁrt, n

the plea hearing, did not inforin him. that he could not withdraw is plea of guilty if the Couirt did

400056



not follow the sentencing recemmendations in the plea agieerﬁent as required by Rule 11(%&:)(2) of
the Rules of Criminal Procedure According to the plea agreement the Prosecuting Attomey of

Gilmer County had agreed to recommend concurrent sentencing in this matter. The petm@ner

1"

alleges that he believed he wa$ guaranteed such eentencing and that he did not understand%he had

been sentenced consecﬁtively entll he began serving the sentel'lce'and requested potential i;%elease

dates from the Departreent oﬁ ‘Cofrections ' | 3 | ‘ #
The Court did not specxﬁca]ly inform the peﬂtioner that he Would not have the ngl;Iit to

, withdraw his guilty plea at a later time, however the Court on numerous occasions 1nforn%ed the

| petitioner of the ramifications __ef entenng a plea of guilty.. The Court also informed the pe;tltmner

that the Court was not boundf-By the plea agreement in terms of disposition that the sentei:"élces

could be run consecutively and that the Court could waive a pre-sentenee mvestigation. Im

response to the Court’s questlon, “Do you understand that’?” the petmoner responded, “Yes
The Court further went to great lengths to be sure the pet1t10ner knew he was entering a guﬂty
plea to sexual offenses and that such a plea would require him to register as a sexual oﬁ'er%der
. once heis released from custody for the rest of his natur'ai life. . |
Although the Court is-;l.‘eql.‘liredpursuant to Rule 11{e)(2), to inform the defenda,ntgentering
| a plea that he/she does:noi hali}e the right to udthdrew that plea 1f the Court does not follow the
recommended sen'tence_ made'f;"n connection with the plea agree_reent, that omission can beifound
to be harmless error. State v::Valentiue, 541.8.E.2d at 603 (W.Va. 2000). Therefore, é@ourt
5 ' :
finds that not specifically info;r?nﬁng the petitioner that he did not have the‘right: to later wi%hdraw

his guilty plea is harmless errtf;:f: In Valentine, the West Virginia Supreme. Court of Appe;;hls

writes, “The harmless error rgile of Rule 11(h) of thé West Virginia Rules of Criminal Progedure
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should be applied when the factual evidence is clear that no subéta:ntial rights of the defenﬁi%ant
were disregarded.” Id. at 606 It is clear from the record that the defendant understood thai he
was entering a guilty plea and’ he was informed by the Court that the plea agreement was not
binding on the Court and that fghe Court could sentence him to consecutive sentences in this

matter.

et g 12 4 T

Further in Valentine, the West Virginia Supreme Court of Appeals writes, “Genex%iélly,

o

these courts have held that the-omission of the staternent required by Rule. 11(e)(2) must bga
deemed harmless error unless Ehefe is some realistic erlihc.)od that the defendant labored ﬁnder
the misapprehension that his piea could be withdrawn.” The Court .informe;d the petitione%% that he;,
could be sentenced to consecé-tive terms and that the Court did not have to follow the - |
recomunendations of the prosé‘;utilng attorney. The petiti_onér repeatedly told the Court du;mg the
" plea hearing that he understoozi what he was domg, the pet1t1oner s oounsel during the cmntnai
proceedings, Russell Stobbs, testlﬁed n the habeas corpus proceedmg that he miet with the
petitioner and expiamed to the petltloner the difference between binding and non-binding plea
agreements and that this Courif did not accept bmdmg pleas Mr. Stobbs further testified that he
did have some concerns about'.:his clients ability to understand and that had him evaluated by Mr.
Craddock to be sure hls client_‘;ras capable of entering into a plea agreement. After consufting
with Mr, Craddock, MI Stob;_s felt his client was capable of understanding the plea agreeéfnent
and that such plea agreement was in his clients best interest. ‘. :

Mr. Mii. ~hasbeen evaiuated by two other experts both of whom submitted substantlal

reports to the Court, and both_.evali;ators agree that the petitioner was competent to standitrial

and was criminally responsible_;for his actions at the time of the crime. The Court finds thaf there

10
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 is no likelihood that the petitioner labored under any realistic misapprehension that his pled could

be withdrawn. The petitioner was informed by the Court that the Court was siot bound by: the

! ;
plea agreement, that the CDUI"(} could sentence him to consecutive sentence, that the Courticould
walve a pre-sentence investigation, and he was informed that he would be found guilty of é'jéiexual

offenses that would require hif to register as a sexual offender for the rest of his natural hfe
CONCLUSION
It is therefore A'DJUDGED and ORDERED that the piea entered into by the petmoner

the defendant in 98-F-9,is a va]id plea and that the petltioner 1s not entitled to a new tnal m this

N
n

- matter and further that the pem:mner is not entitled to any reduct1on of his sentence, i3 noig‘,owed

any correction of his sentence or enhtled to a new sentencmg hearing. It is AI).]UDGED,; and

ORDERED that the relief pra'yed for in the habeas corpus petition is denied. It is furtherﬂgf

| ADJUDGED and ORDERED that the sentence heretofore imposed upon the petitioner 15 a just
and proper sentence and he is-i‘éo femain in the custody of the West Virginia Department of
Corrections until such sentenis;é:a is served. Tt is further ADiUDGED and ORDERED that this
matter is dismissed and is stncken from the active docket of tfr_ﬁé Court. |
The petitioner’s object;ons .and exceptions are noted.
The Clerk of thlS Court shali send certified coples of this Order to counsel of record

Enter this I day of Ianuary, 2005.

U TACK ALSOP, JUDGE

11'
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