
  
    

   
  

   
   

   

      

   

 

            
             
              

 

              
                
              

              
            

               
              

       

            
                 

              
             
                

                
                
               

          
           
       

STATE OF WEST VIRGINIA  
SUPREME COURT OF APPEALS  

FILED Nichols and Skinner, L.C., 
June 24, 2011 Petitioner 

RORY L. PERRY II, CLERK
 
SUPREME COURT OF APPEALS
 

OF WEST VIRGINIA
 vs) No. 11-0169 (Hampshire County 06-C-36) 

F. Samuel Byrer, Respondent 

MEMORANDUM DECISION 

The law firm Nichols & Skinner, L.C. (petitioner herein), appeals the circuit court’s 
order determining an attorney’s fee charging lien dispute between the firm and a lawyer 
whom it had formerly employed, F. Samuel Byrer (respondent herein). Mr. Byrer filed a 
response brief. 

This Court has considered the parties’ briefs and the record on appeal. Pursuant to 
Rule 1(d) of the Revised Rules of Appellate Procedure, this Court is of the opinion that this 
case is appropriate for consideration under the Revised Rules. The facts and legal arguments 
are adequately presented in the parties’ written briefs and the record on appeal, and the 
decisional process would not be significantly aided by oral argument. Upon consideration 
of the standard of review, the briefs, and the record presented, the Court finds no substantial 
question of law and no prejudicial error. For these reasons, a memorandum decision is 
appropriate under Rule 21 of the Revised Rules. 

Mr. Byrer was employed at Nichols & Skinner, L.C. (hereinafter N&S) from 1984 
until August of 2007. In July of 2005, lawyer H. Charles Carl, III, contacted Mr. Byrer about 
becoming co-counsel for plaintiff Brian K. Cosner in the instant civil action. Mr. Cosner’s 
minor son had been killed in a single-vehicle accident caused byMr. Cosner’s mother-in-law, 
Leona K. Wagoner, who was also killed in the accident. Mr. Byrer, on behalf of N&S, 
accepted the case. N&S and Mr. Carl had a contingency fee contract with Mr. Cosner, and 
N&S and Mr. Carl agreed that they would equally split expenses and any attorney’s fees. Mr. 
Byrer and Mr. Carl filed suit asserting a wrongful death claim against the executor of Mrs. 
Wagoner’s Estate, and asserting an underinsured motorist coverage claim against Erie 
Insurance Company, which had provided an insurance policy with a “non-owned vehicle 
provision” to a business owned by Mr. Cosner. 
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While the Cosner suit was pending, Mr. Byrer’s employment at N&S terminated in 
August of 2007. There is a factual dispute as to whether Mr. Byrer had agreed to leave on 
a certain date, or whether N&S “locked” him out. On August 27, 2007, Mr. Cosner signed 
a form electing to have his case transferred to Mr. Byrer’s new law firm, and the circuit court 
entered an order substituting the Byrer law firm on September 21, 2007. 

The Cosner case went to mediation on September 27, 2007, where it was successfully 
settled. Mr. Byrer and Mr. Carl have testified that they did not expect the case to settle 
because they were pursuing a difficult legal theory against Erie and because their client was 
insisting that Mrs. Wagoner’s Estate accept some responsibility by contributing to the 
settlement. After the mediation, Mr. Byrer provided several hours of legal services on the 
case in order to effectuate a property transfer in satisfaction of the settlement agreement. 

On October 11, 2007, N&S filed a Notice of Charging Lien seeking a share of the 
attorney’s fees earned in the Cosner case. One-half of the attorney’s fees went to Mr. Carl, 
while the remaining one-half was held in escrow pending resolution of the charging lien. 
The charging lien issue went to a hearing before the circuit court on April 14, 2010. Because 
there was no contract to provide a basis for determining the amount of the attorney’s fee to 
which N&S and Byrer each would be entitled, the circuit court applied the factors of 
Kopelman & Associates, L.C. v. Collins: 

Although the amount of time spent by each respective firm is an important 
consideration in a contingency fee case where lawyers employed by one firm 
leave that firm and take a client with them and no contract exists governing 
how the fees are to be divided, a circuit court also must consider 
retrospectively upon the conclusion of the case: (1) the relative risks assumed 
by each firm; (2) the frequency and complexity of any difficulties encountered 
by each firm; (3) the proportion of funds invested and other contributions 
made by each firm; (4) the quality of representation; (5) the degree of skill 
needed to achieve success; (6) the result of each firm's efforts; (7) the reason 
the client changed firms; (8) the viability of the claim at transfer; and (9) the 
amount of recovery realized. This list is not exhaustive, and a circuit court may 
consider other factors as warranted by the circumstances in addition to 
awarding out-of-pocket expenses. In making its determination, however, a 
circuit court must make clear on the record its reasons for awarding a certain 
amount. Such a determination rests in the sound discretion of the circuit court, 
and it will not be disturbed unless the circuit court abused its discretion. 

Syl. Pt. 2, Kopelman & Associates, L.C. v. Collins, 196 W.Va. 489, 473 S.E.2d 910 (1996); 
Syl. Pt. 2, Shaffer v. Charleston Area Medical Center, 199 W.Va. 428, 485 S.E.2d 12 (1997). 
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In an order entered September 7, 2010, the circuit court discussed and weighed the 
Kopelman factors to conclude that Mr. Byrer is entitled to 70% of the attorney’s fees held in 
escrow and N&S is entitled to 30% of the attorney’s fees held in escrow. The circuit court 
found, inter alia, that “[a]lthough N&S had a larger amount of time invested in the case 
before it settled, the Court believes that the events occurring after Mr. Byrer’s departure from 
N&S, and his skill and expertise, were more important than most of the time N&S spent on 
this case.” 

N&S appeals the circuit court’s charging lien decision and asserts that it should be 
awarded 85% of the fees held in escrow. It argues, inter alia, that, through the date of 
settlement, far more time was spent on the case by the firm of N&S than was spent by the 
Byrer firm. However, as we made clear in Kopelman, the amount of time spent on a case is 
but one factor for consideration. Moreover, Mr. Byrer was required to work additional hours 
after the agreement was reached to effectuate the settlement. 

N&S also argues that the circuit court gave too much weight to the fact that Byrer did 
most of the work on the case while the case was at N&S. N&S also argues that the court 
erred in finding that Byrer incurred risk by taking this case, which was deemed difficult and 
unlikely to settle, to his newly-formed law firm. However, upon a review of the circuit 
court’s order, we find that these were but a few of the facts that the circuit court considered 
in its Kopelman analysis. A copy of the circuit court’s September 7, 2010, “Order 
Determining Nichols & Skinner, L.C.’s Charging Lien” is attached and incorporated by 
reference. 

Upon a careful review of the record, the parties’ arguments, and the circuit court’s 
order, we find no abuse of discretion in the circuit court’s fee determination. Accordingly, 
we affirm. 

Affirmed. 

ISSUED: June 24, 2011 

CONCURRED IN BY: 

Chief Justice Margaret L. Workman 
Justice Robin Jean Davis 
Justice Brent D. Benjamin 
Justice Menis E. Ketchum 
Justice Thomas E. McHugh 
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