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SYLLABUS BY THE COURT

1. “Before this Court may properly issue a wrinehndamus three elements
must coexist: (1) the existence of a clear righthm petitioner to the relief sought; (2) the
existence of a legal duty on the part of the redpahto do the thing the petitioner seeks to
compel; and (3) the absence of another adequatedseat law.” Syl. Pt. 3Cooper v.

Gwinn, 171 W.Va. 245, 298 S.E.2d 781 (1981).

2. “In determining whether to grant a rule to shmause in prohibition when
a court is not acting in excess of its jurisdictiins Court will look to the adequacy of other
available remedies such as appeal and to the dveresnomy of effort and money among
litigants, lawyers and courts; however, this Cautt use prohibition in this discretionary
way to correct only substantial, clear-cut, legabes plainly in contravention of a clear
statutory, constitutional, or common law mandatécvimay be resolved independently of
any disputed facts and only in cases where themehigh probability that the trial will be
completely reversed if the error is not correcteddvance.” Syl. Pt. Hinkle v. Black164

W.Va. 112, 262 S.E.2d 744 (1979).

3. “In considering the constitutionality of a lslgitive enactment, courts must

exercise due restraint, in recognition of the pplec of the separation of powers in



government among the judicial, legislative and exge branches. Every reasonable
construction must be resorted to by the courtsderoto sustain constitutionality, and any
reasonable doubt must be resolved in favor of thestitutionality of the legislative

enactment in question. Courts are not concernddguigstions relating to legislative policy.
The general powers of the legislature, within ciusbnal limits, are almost plenary. In

considering the constitutionality of an act of kbgislature, the negation of legislative power
must appear beyond reasonable doubt.” Syl. RBtdte ex rel. Appalachian Power Co. v.

Gainer, 149 W.Va. 740, 143 S.E.2d 351 (1965).

4. “There is a presumption of constitutionalityhwiegard to legislation.” Syl.
Pt. 6, in partGibson v. West Virginia Dept. of HwyE35 W. Va. 214, 406 S.E.2d 440

(1991).

5. “The Constitution of West Virginia being a msion of power rather than
a grant thereof, the legislature has the authtoignact any measure not inhibited thereby.”

Syl. Pt. 1 Foster v. Cooperl55 W.Va. 619, 186 S.E.2d 837 (1972).

6. “When the constitutionality of a statute is sfi@ned every reasonable

construction of the statute must be resorted @ dyurt in order to sustain constitutionality,



and any doubt must be resolved in favor of the woi®nality of the legislative enactment.”

Syl. Pt. 3Willis v. O’'Brien 151 W.Va. 628, 153 S.E.2d 178 (1967).

7. “Inasmuch as the Constitution of West Virgiiga restriction of power
rather than a grant of power, as is the federals@omion, the Legislature may enact any
measure not interdicted by that organic law orGbastitution of the United States.” Syl.

Pt. 1,State ex rel. Metz v. Baile¥52 W.Va. 53, 159 S.E.2d 673 (1968).

8. “The well settled general rule is that in casksgloubt the intent of the
Legislature not to exceed its constitutional powisrgo be presumed and the courts are
required to favor the construction which would ddas a statute to be a general law.” Syl.

Pt. 8,State ex rel. Heck’s, Inc. v. Gatd<l9 W.Va. 421, 141 S.E.2d 369 (1965).

9. “Whether a special act or a general law is projs generally a question for
legislative determination; and the court will notdha special act void, as contravening sec.
39, Art. VI. of the State Constitution, unlessldarly appears that a general law would have
accomplished the legislative purpose as well. nP&iSyllabusWoodall v. Darst71 W.Va.
350 [77 S.E. 264, 80 S.E. 367].” Syl. PtHkdrick v. County CoustL53 W.Va. 660, 172

S.E.2d 312 (1970).



10. The West Virginia House of Delegates redistrgcstatute, West Virginia
Code 81-2-2 (2011), as amended by House Bill 2@bpt#ed by the West Virginia

Legislature, effective August 21, 2011, is consiial.

11. The West Virginia Senate redistricting stgtWest Virginia Code § 1-2-1
(2011), as amended by Senate Bill 1006, adoptéuddywest Virginia Legislature, effective

August 5, 2011, is constitutional.

12. The only role of the Supreme Court of AppeHisVest Virginia in
determining whether a state legislative redistigtplan is constitutional is to assess the
validity of the particular plan adopted by the Lstgiure under both federal and state
constitutional principles, rather than to ascertahrether a better plan could have been

designed and adopted.



McHugh, J.:

This matter is before this Court upon the filing afpetition for writ of
mandamus by Thornton Cooper, No. 11-1405; petitionsrits of prohibition by Stephen
Andes, et al., No. 11-1447 and by the Monroe Co@dynmission, No. 11-1516; and
petitions for writs of mandamus by Eldon Callen,&f No. 11-1517, and by Thornton
Cooper, No. 11-1525. Petitioners Andes and Mo@oanty Commission challenge the
constitutionality of House Bill 201 (*HB 201”), whin is redistricting legislation regarding
the West Virginia House of Delegates that was astbply the West Virginia Legislature
(hereinafter “Legislature”), effective August 21012. Petitioner Callen, et. al, challenges
the constitutionality of Senate Bill 1006 (“SB 10Q6which is redistricting legislation
regarding the West Virginia Senate that was addpydtie Legislature, effective August 5,
2011. Petitioner Cooper challenges the constitatity of both the House of Delegates and

Senate redistricting plans.

This Court issued a Rule to Show Cause on all yarid oral arguments were
heard on this matter on November 17, 2011. Suleseda this Court’s thorough review of
the constitutional provisions at issue, the briafisl submissions before this Court, the
arguments of counsel, and applicable precedestGburt entered an order on November

23, 2011, concluding that neither HB 201 nor SB 6.QGolates the West Virginia



Constitution. We now issue this opinion to expléia basis for our November 23, 2011,

order.

I. Factual and Procedural History
On August 5, 2011, the Legislature enacted SB 10@6st Virginia Code §
1-2-1 (2011), and on August 21, 2011, the Legistaémacted HB 201, West Virginia Code
§ 1-2-2 (2011). These legislative redistrictingnd were prompted by the 2010 census
results regarding the population of this state.cakding to the 2010 census, the overall
population of West Virginia increased slightly frob808,344 (per the 2000 census) to
1,852,994. Notably, the official population countsach of the state’s fifty-five counties
revealed there to be significant losses in poputat the Northern Panhandle and Southern
counties and significant growth in population in Mmgalia County and the Eastern

Panhandle counties.

The House of Delegates redistricting process bagtémthe appointment of
a House Select Committee on Redistricting (hereandCommittee”), comprised of thirty
members from all regions of the state, with Majotieader Brent Boggs serving as the
Committee Chair. The Committee created a websitepaiovided information about the
redistricting process and an opportunity for pubksponse. The culmination of the

Committee’s work was presented on August 5, 20%1Hause Bill 106. Although the



Senate passed House Bill 106, technical errors websequently discovered, and the
governor vetoed the bill on August 17, 2011. Astitbte bill, HB 201, was introduced to
correct the errors and was adopted by the Legrglatnd made effective August 21, 2011.
The resulting statute, West Virginia Code 8§ 1-2f2ated sixty-seven delegate districts. Of
those sixty-seven districts, twenty are multi-memibistricts and forty-seven are single-
member districts, an increase over the prior ftntge single-member districts. The twenty
multi-member districts include one district withvéi members; two districts with four
members; six districts with three members; andegi@istricts with two members. The West
Virginia population of 1,852,994 was divided amotig 100 delegates for an ideal
population size of 18,530 per delegate. The dewidtom that ideal population under the
House of Delegates redistricting plan ranges fré#t to +4.99% for a total deviation of

9.99% from ideal populatioh. HB 201 does not include any explanation regardiey

“The maximum population deviation is calculateddeyermining the range
of population deviation between the largest andlestalistricts from the ‘ideal population’
of a district. Thus, where a plan includes noridistvith a population more than 5% under
or 5% over the ‘ideal district population,’ the pl&s within the 10% range and thus meets
Federal population equality requirements (x 5% ddad).” McClure v. Sec’y of
Commonwealth766 N.E.2d 847, 851 (Mass. 2002) (footnotes aadi@ans omitted).

However, as discussed in more detail below, stgislative redistricting plans
with maximum population deviationsn excess of 10%prima facie violate equal
protection, “and the burden shifts to the statehtmw that the plan ‘may reasonably be said
to advance’ consistently applied, rational andtiegite state policies.Deem v. Manchin
188 F. Supp. 2d 651, 656 (quotiNghan v. Howell 410 U.S. 315, 328 (1973)).



Legislature’s rationale underlying its various @égmns in creating the districts, combining
and splitting counties, or assigning multiple mufiémber delegate districts.

Petitioners Thornton Cooper, Stephen Andes, andd&oBounty Commission
challenge the constitutionality of the House of égltes redistricting plan. Respondents
Natalie Tennant, as Secretary of State, and Richlaothpson, as Speaker of the House of
Delegates, maintain that the House redistrictirmgn g not violative of the West Virginia
Constitution? The specific assertions of these petitionersrasgondents are addressed

below?

“Moreover, given this matter’'s presentation in evaijurisdiction, this Court
does not have the benefit of a record, trial testiyn exhibits, or expert opinion. Thus, our
consideration of Petitioners’ constitutional chafies of the redistricting legislation is
limited to our review of the parties’ arguments g@melsubmitted appendices, includimger
alia, maps and data relating to both the House of Réésgand Senate districting set forth
in HB 201 and SB 1006. No testimonial evidencenfimarticipating legislators or experts
explaining the specific process undertaken by #gadlature in the formulation and passage
of the House and Senate bills is before this Cofig.discussed in more detail below, SB
1006 sets forth those interests the Legislatueniied to serve in its redistricting plan. In
contrast, as previously stated, the Legislaturendidoresent any written explanation of its
policy interests or rationale for particular deoiss regarding crossing county lines or
creating certain multi-member districts with regerdHB 201. A judicial determination of
the constitutionality of the ultimate legislativiap would have been significantly assisted
by written findings similar to those produced bg ttegislature with regard to SB 1006.

*The Court also wishes to acknowledge the informeatiwici curiae brief filed
by the West Virginia AFL-CIO and the West Virgirtatizens Action Group.

*Petitioners do not dispute that the methods utllizgthe Legislature in this
case are identical to the methods utilized by thgidlature in prior redistricting plans and
upheld in previous cases, as discussed below.
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Redistricting of the Senate was initiated on orwldarch 31, 2011, when
Acting Senate President Jeffrey Kessler formedpartisan redistricting task foraehich
was comprised of one member from each of the segarsenatorial districts. The task force
conducted twelve public hearings throughout theéestluring which it solicited public
comment on Senate redistricting. Petitioner Cogpnded each of the twelve hearings
and,inter alia, also submitted to the task force a detailed pproposed for redistricting
the West Virginia Senate. Similarly, accordinghis petition, Petitioner Eldon Callen
participated in a public hearing in Marion Courdtyring which he advocated for counties

to be kept whole and not divided into and amongs®p senatorial districts.

Following the public hearings, legislation propagnedistricting of the state
senatorial districts was adopted by both legistativambers and, effective August 5, 2011,
SB No. 1006, the “Senate Redistricting Act of 201das enacted. SB 1006 clearly sets
forth the policy interests the Legislature sougtgerve in the redistricting plan, providing,
in relevant part, as follows:

(c) The Legislature recognizes that in dividing ghate
into senatorial districts, the Legislature is boaontionly by the
United States Constitution but also by the Westgivia
Constitution; that in any instance where the WesgiWia
Constitution conflicts with the United States Catgion, the
United States Constitution must govern and contas,
recognized in section one, article | of the Westgviia
Constitution; that the United States Constituteminterpreted
by the United States Supreme Court and other fedetats,
requires state legislatures to be apportioned sio ashieve



equality of population as near as is practicablgubation
disparities being permissible where justified biiar@al state
policies; and that the West Virginia Constituti@guires two
senators to be elected from each senatorial disbr¢erms of
four years each, one such senator being elected ®w@years,
with one half of the senators being elected bidlyniand
requires senatorial districts to be compact, forofentiguous
territory and bounded by county lines. The Legiskafinds and
declares that it is not possible to divide theestato senatorial
districts so as to achieve equality of populatismaar as is
practicable as required by the United State Sup@met and
other federal courts and at the same time adheak o6 these
provisions of the West Virginia Constitution; bdmat, in an
effort to adhere as closely as possible to alhegé provisions
of the West Virginia Constitution, the Legislatune dividing
the state into senatorial districts, as descrilmedcanstituted in
subsection (d) of this section, has:

(1) Adhered to the equality of population concetile
at the same time recognizing that from the fornmaditthis state
in the year 1863, each Constitution of West Virgiand the
statutes enacted by the Legislature have recogmoétical
subdivision lines and many functions, policies pragrams of
government have been implemented along politidadistsion
lines;

(2) Made the senatorial districts as compact asibles
consistent with the equality of population concept;

(3) Formed the senatorial districts of ‘contiguous
territory’ as that term has been construed andiegly the
West Virginia Supreme Court of Appeals;

(4) Deviated from the long-established state policy
recognized in subdivision (1) above, by crossingnty lines
only when necessary to ensure that all senatastiats were
formed of contiguous territory or when adherencedanty
lines produced unacceptable population inequakitiesonly to
the extent necessary in order to maintain confygfiterritory
and to achieve acceptable equality of populatiod; a



(5) Also taken into account in crossing county $ine
the extent feasible, the community of interestshef people
involved.

W.Va. Code § 1-2-1.

Petitioner Cooper, a Kanawha County resident agistered voter, seeks a
writ of mandamus from this Court ordering Respon@&satretary of State, Natalie Tennant,
“not to process any of the certificates of annoumeet filed by” state senatorial candidates
for the 2012 election “as if those certificatesaahouncement had been filed with respect
to the [senatorial] districts described in” SB 100 requests instead that this Court order
Respondent Secretary of State to process saificads of announcement “as if they had
been filed with respect to the senatorial distsetsforth in his most recent redistricting plan,
unless . . . the Legislature passes a bill thastects the State Senate in a manner that is

consistent with” the West Virginia Constitution asigned by the governor.

Petitioners Eldon Callen, Jim Boyce, Petra WoodJuioh Wood are residents
of Monongalia County and Petitioner Frank Deem igeaident of Wood County.
(Hereinafter these petitioners will be collectivalgferred to as “Petitioner Callen”).
Petitioner Callen also filed a petition for writmfandamus requesting that this Court declare

SB 1006 unconstitutional and “issue a temporarystadting plan compliant with state



constitutional requirements and/or to order theaoesible state officials to redraw the

senatorial districts in compliance with the Westgiiia Constitution.”

As Respondent Secretary explains, she is the tatmstial officer designated
with authority to enforce certain provisions of $86. In response to the challenges to the
constitutionality of the Senate redistricting plahe contends that the districting decisions

encompassed within SB 1006 are not violative oflest Virginia Constitution.

II. Standard of Review

The constitutional challenges presented in ths&® Gae before this Court as
petitions for writs of prohibition and mandamushege extraordinary forms of relief are
designed to remedy miscarriages of justice and bawmsistently been used sparingly and
under limited circumstances. Entitlement to thieacdinary remedy of mandamus requires
three fundamental elements:

Before this Court may properly issue a writ of mamais

three elements must coexist: (1) the existencectdax right in

the petitioner to the relief sought; (2) the existe of a legal

duty on the part of the respondent to do the tkinegpetitioner

seeks to compel; and (3) the absence of anothejuatke

remedy at law.

Syl. Pt. 3,Cooper v. Gwinnl71 W.Va. 245, 298 S.E.2d 781 (19849g alsd5yl. Pt. 1,

Meadows v. Lewjsl72 W.Va. 457, 307 S.E.2d 625 (1983). With rdgarthe issuance of



a writ of prohibition, this Court explained as folls in syllabus point one éfinkle v. Black,

164 W.Va. 112, 262 S.E.2d 744 (1979):

In determining whether to grant a rule to show eans
prohibition when a court is not acting in excess itsf
jurisdiction, this Court will look to the adequacy other
available remedies such as appeal and to the dveceaomy
of effort and money among litigants, lawyers andirts
however, this Court will use prohibition in thissdretionary
way to correct only substantial, clear-cut, legabes plainly in
contravention of a clear statutory, constitutionatommon law
mandate which may be resolved independently ofdasputed
facts and only in cases where there is a high fmbtyethat the
trial will be completely reversed if the error istrcorrected in
advance.

This Court’s examination of these constitutionablidnges is necessarily
premised upon syllabus point oneSiate ex rel. Appalachian Power Company v. Gainer
149 W.Va. 740, 143 S.E.2d 351 (1965), in which taurt explained the standard for
reviewing the constitutionality of a statute, akdws:

In considering the constitutionality of a legisleti
enactment, courts must exercise due restraingécognition of
the principle of the separation of powers in gowsnt among
the judicial, legislative and executive branchesverl
reasonable construction must be resorted to bycoloets in
order to sustain constitutionality, and any reabtendoubt must
be resolved in favor of the constitutionality ottlegislative
enactment in question. Courts are not concernddguiéstions
relating to legislative policy. The general powerfs the
legislature, within constitutional limits, are alst@lenary. In
considering the constitutionality of an act of tbgislature, the
negation of legislative power must appear beyordaorable
doubt.



Id. at 740, 143 S.E.2d at 358ccordSyl. Pt. 4 State ex rel. Cities of Charleston, Huntington
& its Counties of Ohio & Kanawha v. West Virginiada. Dev. Auth 214 W.Va. 277, 588
S.E.2d 655 (2003); Syl. Pt.\lest Virginia Trust Fund, Inc. v. Baile}99 W.Va. 463, 485
S.E.2d 407 (1997). This Court has also observad ‘fhlhere is a presumption of
constitutionality with regard to legislation.” S{t. 6, in partGGibson v. West Virginia Dept.

of Hwys,185 W.Va. 214, 406 S.E.2d 440 (1991).

In syllabus point one dfoster v. Cooperl55 W.Va. 619, 186 S.E.2d 837
(1972), this Court stated the very important ppieithat “[tjhe Constitution of West
Virginia being a restriction of power rather thamrant thereof, the legislature has the
authority to enact any measure not inhibited thgfeln syllabus point three divillis v.
O’Brien, 151 W.Va. 628, 153 S.E.2d 178 (1967), this Coddressed the presumption of
constitutionality and explained as follows: “Wh#re constitutionality of a statute is
guestioned every reasonable construction of thetstenust be resorted to by a court in order
to sustain constitutionality, and any doubt mustdsmlved in favor of the constitutionality

of the legislative enactment.”

This Court has consistently recognized its propkemyted and circumspect

role in the review of legislative actiband has invariably acknowledged that it cannot be

*The legislative, executive and judicial departnseoitthe government must
(continued...)
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“concerned with the legislative policy which motigd the enactment” of the legislation in
guestion.State ex rel. Blankenship v. Richardsb®6 W.Va. 726, 731,474 S.E.2d 906, 911
(1996). Indeed, this Court has consistently hietd it does not “sit as a superlegislature,
commissioned to pass upon the political, sociadnemic or scientific merits of statutes
pertaining to proper subjects of legislation.slthe duty of the legislature to consider facts,
establish policy, and embody that policy in ledisia.” Boyd v. Merritt 177 W.Va. 472, 474,
354 S.E.2d 106, 108 (1986). The duty of this Cowtten petitioned, is to determine the
constitutionality of the legislatiorfarley v. Graneyl46 W.Va. 22, 48,119 S.E.2d 833, 848

(1960).

In examining the authority granted to the Legiglatby the West Virginia
Constitution and specifically within the contextothallenge to legislative redistricting, this
Court stressed iRobertson v. Hatchet48 W.Va. 239, 135 S.E.2d 675 (1964), that thetwWe
Virginia Constitution is “a restriction of powertheer than a grant of power.” 148 W.Va. at
250, 135 S.E.2d at 682-83Consequently, the “test of legislative powerhistState is

constitutional restriction, and what the people éhawet said in the organic law their

>(...continued)
be kept separate and distinct, and each in itinegfe sphere must be protected.” Syl. Pt.
1, State ex rel. Miller v. Buchana@4 W.Va. 362 (1884).

®In Robertsonthis Court invalidated statute providing a delegate to each of
twelve counties which had populations of less thaee-fifths of the ideal population based
upon the entire state’s population, finding thatvéas unconstitutional under article VI,
section 6.

11



representatives shall not dbey may dd. Id. at 251, 135 S.E.2d at 683 (quotidgrbert
v. County Court129 W.Va. 54, 39 S.E.2d 177 (1946) and emphagipl®d). When

1113

considering a challenge to the constitutionalitpefact of the legislature, the “negation of
legislative power must be manifest beyond reas@xddolibt.”” Syl. Pt. 4, in par§tate ex rel.

Metz v. Bailey152 W.Va. 53, 54, 159 S.E.2d 673, 674 (1968a(ich omitted).

The precise question to be examined in the evalnaif a constitutional
challenge is whether the legislative act is prakibby the West Virginia Constitution. This
concept was also elucidated in syllabus point dnéletz as follows: “Inasmuch as the
Constitution of West Virginia is a restriction af\yer rather than a grant of power, as is the
federal Constitution, the Legislature may enactmepsure not interdicted by that organic
law or the Constitution of the United States.” MW2/a. at 53, 159 S.E.2d at 673.

Accordingly, a facial challenge to the constituabty of

legislation is the most difficult challenge to mésnccessfully.

The challenger must establish that no set of cistances exists

under which the legislation would be valid; thetféfzat the

legislation might operate unconstitutionally undsome

conceivable set of circumstances is insufficientréader it

wholly invalid.

Lewis v. Canaan Valley Resorts, |A85 W.Va. 684, 691, 408 S.E.2d 684,1 (1991).

Moreover, in addressing the constitutional restsaionder which the

Legislature acted in these matters, this Court nalsd be cognizant of the political

12



considerations surrounding legislative decisiofss the United States Supreme Court
recognized inGaffney v. Cummings412 U.S. 735 (1973), “[p]olitics and political
considerations are inseparable from districting apportionment.” 412 U.S. at 753. In
Stone v. Hechler782 F. Supp. 1116 (N.D. W.Va. 1992), the feddrsirict court rejected

a challenge to the legislative redistricting planNest Virginia and explained that “[t|he
Supreme Court has repeatedly stated that ‘redisgiand reapportioning legislative bodies
Is a legislative task which the [courts] should makery efforihotto preempt.” 782 F.
Supp. at 1124 (quoting/ise v. Lipscomi#37 U.S. 535, 539 (1978) and emphasis supplied).
Thus, as Intervenor Richard Thompson, Speakereofhst Virginia House of Delegates,
stated in his response in this case, “[o]nce ooegrizes the inherent political nature of the
redistricting process, the idea that the politlm@nches should have plenary power unless

they contravene clear constitutional limitationsdmes unassailablé.”

With these standards of review as guidance, thiartCproceeds to an

evaluation of the issues presented in this case.

’In South Carolina State Highway Department v. BarnBadthers 303 U.S.
177 (1938), the United States Supreme Court obdéinat where a given evaluation presents
“a legislative not a judicial choice, its constitunality is not to be determined by weighing
in the judicial scales the merits of the legislatthoice and rejecting it if the weight of
evidence presented in court appears to favor ardifit standard. . . .” 303 U.S. at 191.
“Being a legislative judgmentit is presumed tesbpported by facts known to the legislature
unless facts judicially known or proved precludathossibility.” 1d.

13



[ll. Summary of Challenges to House of Delegatediricting
A. Petitioner Cooper
Petitioner Cooper requests that this Court issugtaof mandamus requiring
the implementation of his proposed redistrictingrplrather than the plan adopted by the
Legislature. He posits that his redistricting ppsgl contains certain features which render
it preferable to the redistricting plan adoptedhmsy Legislature, with specific regard to the
preservation of existing precinct and county bouredaand the utilization of multi-member
districts® Specifically, Petitioner Cooper contends thaplas, creating 100 single-member
districts, would have preserved existing precirairimaries, minimized county boundary

crossing in the creation of districts, and creately one-member districts.

Petitioner Cooper further asserts that the redtstg plan, as adopted by the

Legislature, violates Article VI, Sections 6 antiof the West Virginia Constitution by

8Compared to the legislative plan that resulted $h99% overall deviation
from ideal population per delegate, Petitioner Gatgplan would have resulted in a 7.55%
deviation from that ideal population.

°Article VI, Section 6 of the West Virginia Constiilon provides as follows:
“For the election of delegates, every county comitgg a population of less than three fifths
of the ratio of representation for the House ofdgekes, shall, at each apportionméiet,
attached to some contiguous county or countiefrio a delegate district (Emphasis
supplied). The “three fifths of the ratio” comptita in the present case would require the
division of the 1,852,993 population of West Vingirby the 100 delegates, resulting in
18,529 people per delegate (also referenced adehépopulation per delegate). Three-
fifths (60%) of that ideal population is 11,117 wélve counties in West Virginia have
populations below 11,117.

(continued...)
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failing to require that a county remain whole wheis attached to another county or
counties, pursuant to the requirements of arti¢Jes&ction 6, and by permitting the splitting
of counties into various delegate districts. Retgr Cooper also claims that the legislative
plan violates Article Il, Section 4 of the West §iimia Constitution and the Fourteenth
Amendment to the United States Constitution. Aetit, Section 4 of the West Virginia
Constitution provides for equal representatioripbsws: “Every citizen shall be entitled to
equal representation in the government, and, applbrtionments of representation, equality

of numbers of those entitled thereto, shall aa$grracticable, be preserved.” The pertinent

%(...continued)
Article VI, Section 7 of the West Virginia Constiton provides:

After every census the delegates shall be appedias
follows: The ratio of representation for the Hoo$®elegates
shall be ascertained by dividing the whole popatawf the
state by the number of which the House is to coressl
rejecting the fraction of a unit, if any, resultifigpom such
division. Dividing the population of every delegdalistrict, and
of every county not included in a delegate disthgtthe ratio
thus ascertained, there shall be assigned to eacimber of
delegates equal to the quotient obtained by thissidn,
excluding the fractional remainder. The additiodalegates
necessary to make up the number of which the Hause
consist, shall then be assigned to those delegsttects, and
counties not included in a delegate district, whigbuld
otherwise have the largest fractions unrepresefedevery
delegate district and county not included in a glafe district,
shall be entitled to at least one delegate.
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portion of the Fourteenth Amendment to the Unit&des Constitution provides: “No State

shall . . . deny to any person within its jurisaiotthe equal protection of the laws.”

Petitioner Cooper further challenges the “delegasdency dispersal”
provision of HB 201 for House of Delegate Distri&, a multi-member district, which
specifies that no more than one delegate may bénabea, elected or appointed who is a
resident of a single county within the districtisfdict 28 consists of portions of Monroe,
Raleigh, and Summers Counties. Petitioner Coopetends that this delegate residency
dispersal violates the provisions of Article I1V,c8en 4 and Article VI, Sections 12 and 39
of the West Virginia Constitution. Article 1V, Sgan 4 of the West Virginia Constitution
provides:

No person, except citizens entitled to vote, shall
elected or appointed to any state, county or mpaidffice; but
the governor and judges must have attained thefdgety, and
the attorney general and senators the age of tvimetyears,
at the beginning of their respective terms of servand must
have been citizens of the state for five years pea¢eding their
election or appointment, or be citizens at the tithées
constitution goes into operation.
Article VI, section 12 provides: “No person shaldsenator or delegate who has not for one

year next preceding his election, been a residéhinithe district or county from which he

Is elected; and if a senator or delegate remova the district or county for which he was
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elected, his seat shall be thereby vacated.” lrit, section 39 generally prohibits the

passage of “local or special laws.”

B. Petitioner Andes

Petitioner Stephen Andes, a County CommissionePtdnam County, and
other named officials and citizens of Putnam anddaCountie$? (hereinafter collectively
referred to as “Petitioner Andes”) also seek a wait prohibition enjoining the
implementation of HB 201. Petitioner Andes asstrés portions of Mason and Putnam
Counties have been impermissibly joined with paiiof other adjacent counties to form
delegate districts. In similar fashion to the anguts raised by Petitioner Cooper, Petitioner
Andes asserts that adherence to county bounddreeddsbe a paramount consideration
except where equal representation principles dictdiherwise. Specifically, Petitioner
Andes suggests that article VI, section 6 enviskeeping each county whole when it is

attached to another county or counties where napess satisfy population variancgs.

Joining Mr. Andes in filing the petition for writf grohibition are Joseph
Haynes, individually and in his official capacitg @ member of the Putnam County
Commission; Brian Wood, individually and in his eafy as Putnam County Clerk; Bob
Baird, Myles Epling and Rick Handley, individualgnd in their official capacities as
members of the Mason County Commission; and Diawan@y, individually and in her
official capacity as Mason County Clerk.

Hpetitioner Andes’ brief suggests that “[t]he culation of provisions in
Article VI are plainly written to indicate that ‘tgate district’ means ‘county’ or ‘counties’,
but not mere portions of a county or counties, tardoe combined for purposes of
representation in the House.”

17



Petitioner Andes further suggests that the redistg plan enacted by the
Legislature is the result of partisan gerrymandgriRetitioner essentially asserts that this
Court should ignore the jurisprudence of the Uni&tdtes Supreme Court Wieth v.
Jubelirer, 541 U.S. 267 (2004), which held that no idendifigdicially manageable criteria
exist governing a determination of issues of allegartisan gerrymandering claims, and

should invalidate the redistricting adopted byltlegislature.

C. Petitioner Monroe County Commission

Petitioner Monroe County Commissiéasserts challenges to the House of
Delegates redistricting plan similar to those asskeby Petitioners Cooper and Andes. It
alleges a violation of article VI, sections 6 antdaged upon the Legislature’s splitting of
counties with insufficient (less than the 3/5 tim@d of 11,117) population when combining
such counties with other counties for purposesdfstricting. Petitioner maintains that
because Monroe County’s population was not appobcedtered during the most recent
census period, it should not be subjected to smlittSpecifically, the 2010 census indicated
that Monroe County has a population of only 13,50Rus, to create a district, it needed to
be combined with an additional 4,103 people to eahithe ideal population of 18,530.
Petitioner also contends that an implied preferexegs in the West Virginia Constitution

for single-member districts.

12Petitioner Monroe County Commission filed a petitior writ of prohibition
by and through its members, Michael Shane AshlgeOGum, Jr., and William Miller.
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IV. Historic Perspective in Analysis of Challended_egislative Redistricting
At the outset of this Court’s examination of thgigtative redistricting plans
presently at issue, it must be acknowledged thdinarily, challenges to such plans have
been adjudicated in federal court because violatariederal constitutional provisions are
often alleged. Thus, the jurisprudence which gsiider consideration of these issues is

derived, in part, from the analyses undertakehat federal realm.

The federal equal representation principles, coniynmferenced as “one
person, one vote,” were articulated by the UnitedeS Supreme Court (aray v. Sanders
372 U.S. 368 (1963). Those principles, with fourates in the Equal Protection Clause of
the Fourteenth Amendment, are aimed at prohibtheglilution of individual voting rights
through state redistricting plans that assign deksgyto districts in a manner which results
in wide variances in population per distri¢tin Reynolds v. Sim877 U.S. 533 (1964), the
United States Supreme Court held that “the Equatiletion Clause requires that the seats
in both houses of a bicameral state legislaturet meigpportioned on a population basis.”
377 U.S. at 568. THeeynold<Court, in an attempt to assure that each perswoiesis given
the same weight, required states to “make an hamastgood faith effort to construct

districts . . . as nearly of equal population apracticable.”1d. at 577. InReynoldsthe

13The United States Supreme Court declared redistictsues justiciable in
Baker v. Carr 369 U.S. 186 (1962). Thgakerdecision provided the foundation for the
evaluation of claims and necessitated redistri¢tingughout the country in order to conform
to federal standards
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United States Supreme Court established that “tkeeridling objective must be substantial

equality of population among the various districtsld. at 579.

Importantly, a principle established Gaffneyand guiding this Court in the
present case is that a total deviation from anlidesrict size of less than 10% in state
legislative redistricting wagrima facieconstitutional under the Equal Protection Clause of
the Fourteenth Amendmehit412 U.S. at 745. As the principles of “one parsme vote”
evolved, the United States Supreme Court obsehatélithough population equality should

be a primary goal, some flexibility must be grantedstates in the formulation of

“However, as the United States Supreme Court exgilaimReynoldsthe
Equal Protection Clause of the Fourteenth Amendneetite United States Constitution
authorizes legislative redistricting to be subjeca test of practicality.

By holding that as a federal constitutional redaibioth
houses of a state legislature must be apportionagopulation
basis, we mean that the Equal Protection Clauseresgthat a
State make an honest and good faith effort to cocisdistricts,
in both houses of its legislature, as nearly oégopulation as
Is practicable. We realize that it is a practiogbossibility to
arrange legislative districts so that each onedmg&entical
number of residents, or citizens, or voters. Mathtical
exactness or precision is hardly a workable carigiial
requirement.

377 U.S. at 577.

5The parties do not dispute that legislative reidistig plans enacted by the
West Virginia Legislature and at issue in this cagewithin that range articulated by federal
standards A more detailed discussion of this equal pradecprinciple is included in our
subsequent analysis of SB 1006.
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redistricting plans, and only “substantial” popidatequality is required. The United States
Supreme Court also articulated this allowance ttledegislative redistricting deviation in
Brown v. Thomsorl62 U.S. 835 (1983), explaining as follows:
In view of these considerations, we have heldrabr

deviations from mathematical equality among staggslative

districts are insufficient to make out a prima é&case of

invidious discrimination under the Fourteenth Ameedt so as

to require justification by the State. Our deansiohave

established, as a general matter, that an apporintplan with

a maximum population deviation under 10% falls watthis

category of minor deviations.
462 U.S. at 842. Through tli&affneyand Brown decisions, the United States Supreme
Court acknowledged that states are permitted aawnies degree of latitude in evaluating
factors which may affect the division of state®mbting districts. For instance, Bush v.
Vera 517 U.S. 952 (1996), the United States SupremertCfound that redistricting
responsibility has been delegated to the polibcahches of the states and that the Supreme
Court has “accorded substantial respect to adittonal principles (as those, for example,
meant to preserve the integrity of neighborhood roomities, to protect incumbents, to

follow existing political boundaries, to recognigemmunities of interest, and to achieve

compactness and contiguity). . . .” 517 U.S. &810

Specific evaluation of provisions of the West Vimgi Constitution governing
redistricting was undertaken@oines v. Rockefelle838 F. Supp. 1189 (S.D. W.Va. 1972).

In that case, the district court reviewed this estatl971 redistricting legislation and
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addressed the constitutional provisions at isstigdpresent case. The plaintiffGoines
contended that the provisions of West Virginia QGiagon Article VI, Sections 6 and 7
were violated under the Equal Protection Clausk@Fourteenth Amendment to the United
States Constitutiof. The plaintiffs argued that strict application \&fest Virginia’'s
constitutional provisions, without due regard ®@firderal principles of equal representation,
resulted in significant disparities in the popwatof delegate districts designated in the 1971
redistricting. That redistricting plan resultedaim 83% deviation from population equality
among various districts and a 2.26 to 1 ratio betwtbe most populated district and the least
populated district. Id. at 1194. The district court held that the 83%viakton
unconstitutionally violated the federal standarfdsqual representation, and the district court
consequently invalidated the 1971 redistrictingipl@he court did not, however, invalidate

the provisions of West Virginia Constitution ArecVI, Sections 6 and 7d. at 1196.

Subsequently, iGoines v. HeiskelB62 F. Supp. 313 (S.D. W.Va. 1973), the

United States District Court reviewed the redisitng legislation that resulted from the

5To the extent that state constitutional provisians in conflict with equal
protection rights guaranteed under the United S@tnstitution, the state provisions must
yield. SeeReynolds377 U.S. at 584 State legislative redistricting has been signiftan
affected by the application of these federal eguatiection mandates of the decisions of the
United States Supreme Court. State legislaturgs baen increasingly aware of their
responsibility to adhere to these principles anadopt redistricting measures that respond
to the changing population and achieve a resultiaates no more than 10% from an ideal
district size.
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decision inRockefeller See338 F. Supp. at 1189. The 1973 redistricting erauwhiin
Heiskellinvolved the creation of eleven multi-county distsi twenty-five multi-member
districts, and twelve districts crossing countyesn resulting in a 16.179% maximum
population variance among the delegate distric362 F. Supp. at 318. Similar to
arguments presented in the casd judice the plaintiffs inHeiskell argued that the
Legislature’s failure to observe county boundaweas constitutionally flawed under article
VI, sections 6 and 7.d. at 321. The district court rejected the challengethe 1973
legislation, finding that the 16.179% variance Wakerable and acceptable when considered

with other legitimate interests. . . Itl. at 323.

With specific regard to the crossing of county baany lines, such practice
was approved by the courthteiskell and it was determined that by crossing such Jitlies
percentage population variance in the two disthets been reducedld. at 321. Several
districts were also required to have delegate eesigdispersal among the counties thereof,
an issue also raised in the challenges assertbd rasesub judice In explanation for the

conclusion that the statute at issueHieiskellwas valid the district court noted that the

YIn Heiskell one district was underrepresented by approximaieé and
another district was overrepresented by approxima&®, with an average percentage
population variance of only 4.479%. No violatiohegual representation principles was
found. 362 F. Supp. at 318.
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county boundary crossing was permissiblend that the delegate residency dispersal
requirement was also allowed and favored by thet Wieginia Attorney General, as counsel
for defendant, who explained that the plan woultsSure every geographic area of having

a more effective voice in the Legislatureld. at 320.

Furthermore, theleiskellcourt reiterated the restrained role of judiceaiew
of legislative redistricting and concisely articigld that the legislative process of redistricting
is apolitical function premised upon innumerable factors. 362uUpp. at 317. Theeiskell
court “noted that a myriad of plans may be preskeri@enefits and advantages of a good plan
may be lost when another good plan with other benahd advantages is adoptedd.
“The many tangible and intangible factors to bestdered in a legislative apportionment
plan point to the inevitable conclusion that petitetcannot be attained in a workable plan
satisfactory to all areas of our population todag ®omorrow.” Id. The Heiskellcourt
concluded that “[t]he record before us does notavdrintrusion on or interference with the
judgment and discretion vested in and exerciseth&y_egislature in the discharge of its

legislative responsibility. . . .Id. at 323.

18 TheHeiskellcourt also examined the reasoning of the UnitateStSupreme
Court inMahan v. HoweJl410 U.S. 315 (1973). Mahan the Supreme Court had upheld
Virginia’'s House of Delegates redistricting planigihcreated 52 single member, multi-
member, and floater delegate districts, with a maxn percentage population variance of
16.4%. In response to a challenge to the crossiegunty boundaries in the redistricting
plan, theMahanCourt found that Virginia had delineated a spediiient to maintain the
integrity of political subdivision lines, a policgonsistently advanced by Virginia as a
justification for disparities in population amonigtdicts. . . .” 410 U.S. at 329.
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InHolloway v. Hechler817 F. Supp. 617 (S.D. W.Va. 1992), the Unitedext
District Court for the Southern District of Westrginia again addressed constitutional
challenges to the West Virginia House of Delegegdsstricting plan. The 1991 redistricting
plan created twenty-three multi-member delegateidis and thirty-three single-member
districts. 817 F. Supp. at 620.The plaintiffs inHolloway, like Petitioner Cooper in the
present caseontended that the Legislature should have crd@t@dingle-member delegate
districts. Id. The district court inHolloway rejected that contention and stated that
multi-member delegate districts have been in excsten West Virginia since 1872 and are
not unconstitutional. The court specified that timolember districts do not offend the
concept of equal representatiotd. at 624, n.8. Thdalolloway court expounded that
“[m]ulti-member districts have been held not taipeonstitutionaber se 1d. at 624 (citing
City of Mobile v. Bolden446 U.S. 55 (1980MWhitcomb v. Chavjs103 U.S. 124 (1971)).
TheHollowaycourt further noted the historical significancetloé multi-district construct,
explaining as follows:

Moreover, there is Constitutional precedent forgkistence of

both single-member and multi-member districts in stVe

Virginia. Article 6, sections 8 and 9, of the Cansgton of the

State of West Virginia, ratified in 1872, estabédhthe first
delegate districts in the State, all to exist utfitd next census

9By comparison, the prior 1982 redistricting plaml ltaeated twenty-seven
multi-member districts and thirteen single-membstritts. The 2011 redistricting at issue
in the instant case creates twenty multi-membéridis and forty-seven single-member
districts. W.Va. Code § 1-2-2.
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conducted under the authority of the United Stditespf which
were multi-member districts, two of them consistiig single
county, and the others consisting of two or monenties, and
the remainder of them consisting of single-meml&ridts.
817 F. Supp. at 624, n.8ee also Simkins v. Gresseti81 F.2d 287, 291 (4th Cir. 1980)

(finding that “[t]he authorities do not interdictutti-member districts”).

The Holloway court also addressed the delegate residency dadpers
requirement. The court found that multi-membetraits in which a member is required to
be from a certain portion of the district, referte@s delegate residency dispersal or proviso
districts, have been traditionally utilized and &édeen approved and do not violate the
principle of equal representation. 817 F. Sup®24t27. InHolloway,the district court
ultimately concluded that because the populatiamamae from an ideal district did not
exceed plus or minus 5%, or a 10% range, the regdisg plan at issue in that caggma
faciesatisfied constitutional equal representation saedglId. at 623. The court also found
that a legislature’s political goal of attemptiregnhinimize the number of contests between
present incumbents is not unconstitutional wheee réidistricting does not result in “a

population malapportionment of unconstitutional magle.” Id. at 628.

In Deem v. Manchinl88 F. Supp. 2d 651 (2002), the United Statefibis
Court for the Northern District of West Virginia @re@ssed the 2001 West Virginia State

Senate legislative redistricting plan and found thaas constitutionally sound despite the
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fact that it had a greater than 10% populationarene and thus lackegrima facie
constitutional validity. Th®eencourt explained that “[t]here is a strong policyleference
to state legislatures in devising redistrictingngsla Redistricting and reapportioning
legislative bodies is a legislative task which [delshould make every efforiot to
preempt.” 188 F. Supp. 2d at 655 (emphasis suppli#heDeemcourt also held that a
“redistricting exercise is . . . a balancing pracgswhich one objective must sometimes
yield to serve another. This is an exercise padylisuited to the give and take of the
legislative process. Courts, as a consequencealdshe reluctant to substitute their judgment

for the legislature’s choices.Itd. at 6572°

The extensive precedent analyzing the effect of sanstitutional provisions
upon legislative redistricting plans demonstrated the act of redistricting is an inherently
political process. Both the complexity in delinegtstate legislative district boundaries and
the political nature of such endeavors necesgamympt judicial intervention in the absence
of aclear, direct, irrefutable constitutional @bbn. The federal equal protection standards,
while not mandating any precise methodology to tileed by the states in redistricting
plans, have articulated one ineluctable prerecuisihere a state legislative redistricting plan

results in less than 10% deviation in district gapans from the ideal, the plan is rsr

“Historically, matters relating to legislative reapiionment were strictly
political questions unanswerable by the judiciaBee Colegrove v. Greed28 U.S. 549
(1946).
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seviolative of the principle of equal representatioDeem 188 F. Supp. 2d at 655-56.
Furthermore, in the absence of a policy delineatethe Legislature or a constitutional
amendment mandating such, this Court will not emdet® apply a standard more strict than
the 10% deviation standard commonly adopted throughhe jurisprudence of this
country?* As suggested by Respondent Secretary of Staiésimatter,

Once the inquiry goes beyond equal representagiat ¢ertain

other immutable, historically suspect, and objextriteria like

race), other authorized or permissible redistrgctictors like

compactness, community interest, protection of nmoency,

partisan advantage, single-member vs. multi-mengmditjcal

boundary lines, and even contiguity in some insanare just

that — factors — that are properly part of thedkgive balancing

process, but only very rarely if ever can servthadasis for a

successful court challenge to redistricting ledista
Those factors, while relevant to the political disise underlying the Legislature’s

determinations and preeminently fascinating tqoibigical and legal scholar, are within the

legislative rather than the judicial domain.

V. Discussion of Specific Challenges to House efdgates Redistricting
Having thoroughly examined the extensive preced#ated to the process of
legislative redistricting, this Court first addressthe Petitioners’ specific constitutional

challenges with regard to HB 201.

?ISeeColorado Constitution, Article V, § 46, settingexplicit standard of 5%
maximum deviation.
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A. Adherence to County Boundaries
A central theme throughout Petitioners’ challenigethe House redistricting
plan is the importance of adherence to county bauesl. Petitioner Cooper contends that
the article VI, section 6 requirement that a cowaytaining a population of less than 60%
of the ratio of representation be attached to sooméiguous county or counties to form a
district requires the attachment of a “whole” cqutanother county or counties. However,
the modifier “whole” does not appear in the consittinal provision, and the common law
addressing these constitutional provisions, as rgbdeabove, does not require the
attachment of “whole” countieSee, e.g., HeiskeB62 F. Supp. at 318. Furthermore, there
Is no authority prohibiting the division of a coyntto portions and thereafter attaching those

portions to contiguous portions of adjacent cowntiteform delegate districts.

Interestingly, as the district court Rockefelleexplicitly recognized, albeit
in dicta, article VI, sections 6 and 7 dot contain a requirement that delegate districts be
bounded by county lines. 338 F. Supp. at 1190 h2the recent decision defferson
County Commission v. Tennant, F. Supp.2d __, 2012 WL 10500, (S.D. W.Va2201

stay granted byTennant v. Jefferson County Com’'n_ U. S , 2012 WL 164090 (Jan.

20, 2012), the United States District Court foe tBouthern District of West Virginia
addressed the absence of reference to adherenoerty lines in the article | provisions

governing United States Congressional districting axplained that such absence of
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“reference to ‘lines’ in article | casts doubt dretintended meaning therein of the word
‘counties,’ with the result that the provision shibreasonably be construed to contemplate
that counties may be subdivided, so long as thedatis contiguity remains intact.” F.

Supp. 2d at ___, 2012 WL 10500 at *5 (footnote tedi*?

Petitioner Andes contends that support for the argument againgtisgl
counties is found in the United States Supreme {@guinion ofMahan v. Howe|l410 U.S.
315 (1973). Indeed, as explained abthathoughMahanheld that a state’s adherence to
county boundary lines is not unconstitutional,Mehanopinion must be read in the context

in which the decision was made. TWMahanCourt premised its conclusion upon a Virginia

*’Petitioner Cooper also suggests that the preservafi election precinct
boundaries should have been a paramount conswmieratithe drafting of redistricting
legislation and that his plan is also superiohet regard. He does not, however, offer any
statutory, constitutional, or persuasive precedémtuthority for the contention that the
challenged legislation must be invalidated duets$oeiffect upon precinct boundaries.
Election precincts do not constitute local polikik@undaries, and they are subject to
alteration for the administrative convenience deve at any timeSeeW.Va. Code § 3-1-7
(2003). This matter of election precinct boundaries$e dhter addressed in our discussion
relating to the Senate redistricting legislation.

Zpetitioner Andes emphasizes the degree to whichaPutand Mason

Counties were divided. Putnam County, with a papah of 55,486, was divided among
five districts in HB 201, having been divided amady three districts prior to this most
recent redistricting. Mason County, with a popolabf 27,324, was divided between two
districts. Petitioner Monroe County Commissioroasserts that counties should remain
whole when combined with other counties and spexithat Monroe County has a
population of 13,502 and is split between two dategdistricts under the challenged
redistricting plan.

?4Seesupranote 18.
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state policyegarding legislative redistricting. That findifmpwever, doesottranslate into

a mandate that failure to abide by county bountliaeg in a redistricting plan renders such
plan unconstitutional. The Virginia Legislaturedhepecifically relied upon that policy of
intent to maintain the integrity of political bousriks in an attempt to justify its 16.4%
deviation from ideal population. The West Virgihigislature has advanced no such policy
and does not, to the knowledge of this Court, leuah an intent or policy underlying its
redistricting determinations. ThMahan Court's approval of a particular Virginia
redistricting plan as a rational exercise of tlaess intent to apportion districts to maintain
the integrity of political subdivision lines doestmecessitate implementation of a similarly

designed plan in West Virginia, either by legisiatdetermination or edict of this Court.

A system premised upon representation of indepdndakstinct political
subdivisions has been highly favored in some jictgzhs, and a respect for the integrity of
county lines has been approved by the courts itipteicases. The United States Supreme
Court, inReynoldsobserved that “[s]everal factors make more thaalstantial claims that
a State can rationally consider according politisalbdivisions some independent
representation in at least one body of the stajfisl&ure, as long as the basic standard of
equality of population among districts is maintairie377 U.S. at 580.

However, permitting deviations from population-bdise

representation does not mean that each local gaonartal unit

or political subdivision can be given separate eéspntation,
regardless of population. Carried too far, a sahefhgiving at
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least one seat in one house to each political sidioin (for
example, to each county) could easily result, imyratates, in
a total subversion of the equal-population prireipt that
legislative body. This would be especially truaiState where
the number of counties is large and many of thesrsparsely
populated, and the number of seats in the legigl&indy being
apportioned does not significantly exceed the numibfe
counties. Such a result, we conclude, would bettatisnally
impermissible.

Id. at 581 (footnote omitted).

The West Virginia Legislature is competent to assése myriad of
alternative® available in redistricting decisions and is chargsth the duty to do so. If,
however, a particular policy is to be advancedhe treation of legislation or in the
evaluative process, its genesis is properly witthiea chambers of the West Virginia
Legislature, rather than the chambers of the Supi@ourt of Appeals of West Virginfa.

In the absence of a constitutional prohibition agasplitting counties, this Court will not

*Notable examples of constitutional specificaticegarding retaining whole
counties in the districting process include theaCind North Carolina models. In the Ohio
Constitution, Article Xl, Sections 7(A), (B), an@) require the creation of house districts
from one or more whole counties where possibleimfgossible based upon population
Issues, districts are to be created from certammbzeed whole governmental units, with the
last resort being the division of one such govemaleunit between two districts. In the
North Carolina Constitution, Article Il, Section§33 and 5(3), collectively known as the
“Whole County Provision,” provide that counties klmat be divided in the formation of a
senate district or a representative district.

°A contrary result would be the epitome of legisigtfrom the bench and
would be a highly inappropriate exercise of the emnof this Court
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intervene in the political process of the legistatredistricting decisions on this matter.

B. Multi-Member Delegate Districts
Petitioners Cooper and Monroe County Commission alssert that the
utilization of multi-member districts should be nmmzed and that the plan selected by the
Legislature is deficient in that regard. PetitioB®oper contends that his proposed plan is
preferable to the plan adopted by the Legislatuzeabse it would have eliminated
multi-member delegate districts. HB 201, as adbethe Legislature, includes twenty

multi-member delegate districts.

As stated throughout this opinion, the utilizatafrsuch districts has existed
in the State of West Virginia for almost a centand a half and has withstood numerous
constitutional challenges. There is no constitlpstatutory, or other authority prohibiting
the utilization of such districts. In fact, as lom#d above, several courts addressing
redistricting and surrounding issues have spediyiegproved multi-member districtSee,
e.g., Holloway817 F. Supp. at 624inding that multi-member delegate districts aneper

seunconstitutional).

Petitioners contend that a process utilizing skmg&@mber districts has

numerous advantages, and indeed, several arguoretiiss issue have been advanced by
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scholars nationally. Potential advantages of simyémber districting include maintaining
communities of interest, respect for local countliqies, and geographical compactness.
Single-member districts have also been lauded rasthod of reducing campaign costs,
equalizing the voting process, and increasing aaadulity to constituents. Again, however,
these are inherently political issues to be devedl@nd debated in the legislative realm. The
employment of multi-member delegate districts dneddplitting of county boundaries in the
redistricting process are nper seunconstitutional. While single-member districtglan
adherence to county lines may arguably be preferabi a policy standpoint, this Court
will not engage in revision of a legislative deoision redistricting unless constitutional
infirmity exists. Simply put, our state constitutidoes not prohibit a plan containing multi-

member delegate districts.

C. Delegate Residency Dispersal Requirement
Petitioner Cooper also asserts that the delegaitterecy dispersal requirement
included in the House of Delegates redistrictingnpfor District 28, including parts of
Monroe, Summers, and Raleigh Counties, is constitally impermissible. As noted above,
delegate residency dispersal requirements have aemnsistent feature of legislative
redistricting in West Virginia, have been upheld dmve withstood equal protection
challenges in numerous cases, and satisfy validlegiimate constitutional and public

policy interestsSee Hollowayg17 F. Supp. at 627 (holding that delegate residispersal
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requirements do not violate Equal Protection Claursany other constitutional provision);
Heiskell 362 F. Supp. at 320 (rejecting argument thaigdeeresidency dispersal provisions
were arbitrarily discriminatory and finding that]fje Court cannot say that the Legislature

lacked rational reasons and bases for the delegsitdency dispersal provisions. . . .").

Petitioner Cooper concedes that the delegate residdispersal does not
violate the Equal Protection Clause. Insteadghes on this Court’s decision in a county
board of education case to support the contentfonnoonstitutionality. InSturm v.
Henderson 176 W.Va. 319, 342 S.E.2d 287 (1986), this Caatiressed a statutory
residency requirement that provided that no moaa tiwo members of a county board of
education could be elected from the same magisthstict. This Court found that such
limitation violated West Virginia Constitution Adie IV, Section 4, as quoted above, by

iImposing qualifications for holding office that veenot prescribed in the constitution.

Immediately after this Court’s invalidation of thraethodology irSturmand
“liin apparent response ®turm” an amendmentwas ratified to explicitly permit the use
of residency dispersal requirements in connectiath \8chool board elections, thus

establishing a public policy permitting utilizatiohsuch a mechanismdkins v. SmithL85

2'The amendment to West Virginia Constitution Artid#f, Section 6 was
proposed by House Joint Resolution No. 6, Secortda&edinary Session of 1986, and
ratified on November 4, 1986Adkins 185 W.Va. at 483, 408 S.E.2d at 62.
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W.Va. 481, 483, 408 S.E.2d 60, 62 (1991). Priah®w1986 amendment, West Virginia
Constitution Article XII, Section 6 had provided:tte school districts into which any county
is now divided shall continue until changed in manrsce of law.” Subsequent to that
amendment, the section provides:

The school districts into which the state is nowiakd shall

continue until changed pursuant to act of the Lagise:

Provided, That the school board of any districtldiaelected

by the voters of the respective district withouference to

political party affiliation. No more than two dié members of

such board may be residents of the same magisthsict

within any school district.

W. Va. Const. art XIlI, 8§ 6.

Petitioner Cooper, using th®turm rationale, contends that the delegate
residency dispersal requirement challenged in tkegmt legislation violates Article 1V,
Section 4 and Article VI, Section 12, of the Westjihia Constitution, as quoted above, by
Imposing requirements in excess of those identibgdhe constitutional provisions as
sufficient to permit a candidate to run for puldifice. The foundation for invalidation of
the excess residency requirementSturmcan be distinguished from the circumstances of
this case. Of primary importanc8furmwas not a redistricting case, in which judicial
deference is to be afforded to the Legislaturena complex balancing tasks and policy
considerations inherent in the redistricting prece$Ve have repeatedly and unequivocally

stated that we will not find a statute to be untitunigonal unless its constitutional defect
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appears beyond any reasonable douBtdte v. Legg207 W.Va. 686, 693-94, 536 S.E.2d
110, 117-18 (2000). “The well settled general isihat in cases of doubt the intent of the
Legislature not to exceed its constitutional powsrto be presumed and the courts are
required to favor the construction which would ddas a statute to be a general law.” Syl.
Pt. 8, State ex rel. Heck’s, Inc. v. Gatel19 W.Va. 421, 141 S.E.2d 369 (1965). As
explained above in the initial summary of our steg of review for this case,
In considering the constitutionality of a legislati

enactment, courts must exercise due restraingécognition of

the principle of the separation of powers in gowsnt among

the judicial, legislative and executive branchesvery

reasonable construction must be resorted to bycoloets in

order to sustain constitutionality, and any reabtendoubt must

be resolved in favor of the constitutionality ottlegislative

enactmentin question. Courts are not concerntdquiestions

relating to legislative policy. The general powerf the

legislature, within constitutional limits, are alst@lenary. In

considering the constitutionality of an act of tbgislature, the

negation of legislative power must appear beyordaorable

doubt.

Gainer, at syl. pt. 1, 149 W.Va. at 740, 143 S.E.2d &35

The delegate dispersal requirements included i@BiBserve legitimate public
purposes, as noted by Respondent Secretary of $tdter brief, the Secretary explains that
the use of delegate residency dispersal is a ltargdgg practice in West Virginia in
multi-member districts and that such dispersalldees repeatedly approved as a valid tool

of the legislative process, designed to accomiitisivery types of goals Petitioners Cooper
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and Andes embrace, such as enhancing the potémtiedsidents of a county to elect a
delegate from their own county. As noted abowesétonsiderations were addressed by the
federal district court irHeiskell quoting from the Attorney General of West Virgiis
memorandum submitted in that case, as follows:siBency is merely a qualification added
by the Legislature in order to assure every gedgcagrea of having a more effective voice
in the Legislature. Such a residence requiremasatehlong well-based history in West

Virginia government.” Heiskell 362 F. Supp. at 320.

Moreover, a similar challenge alleging the imprepyriof excess residency
requirements was evaluated and rejectestate Administrative Board of Election Laws v.
Calvert 327 A.2d 290 (Md. 1974). In that case, a provisif a legislative redistricting plan
contained the following requirement: “In any lelgisve district which contains more than
two counties or parts of more than two countiesl, @here Delegates are to be elected at
large by the voters of the entire district, no dyuar part of a county, shall have more than
one Delegate residing in it.”” 327 A.2d at 292helchallenger il€alvert maintained that
even if the dispersal requirement did not violajaa protection principles, it nevertheless
imposed “an additional residency restriction ondlgibility of some candidates for election
to the General Assembly not authorized by the penti constitutional provision” and was
consequentlynconsistent with the provisions of Maryland Congion Art. 1ll, Section 9,

which provided, in pertinent part, as follows:
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“No person shall (be) eligible as a Senator or Date,
who at the time of his election, is not a citizdérthe State of
Maryland, and who has not resided therein, foreast three
years, next preceding the day of his election,thedast year
thereof, in the County, or in the Legislative Didtrof
Baltimore City, which he may be chosen to represéstich
County, or Legislative District of said City, shhlive been so
long established; and if not, then in the CountyCdy, from
which, in whole, or in part, the same may have deemed. .

Id. at 298-99. Th€alvertcourt held that such a dispersal requirement wasiolative of
the constitutional eligibility provision, explaimarthat ‘Calvertsees this as at variance with

the districting plan. We do not see it that waid’ at 299.

Petitioner Cooper further asserts that the dispees@irement violates the
prohibition on “local bills,” as contained in Weaéirginia Constitution Article VI, Section
39. This Court has observed that the “speciaslation” prohibition is essentially an equal
protection clauseCimino v. Bd. of Educ158 W.Va. 267, 275, 210 S.E.2d 485, 490 (1974).
It is designed to prevent “arbitrary creation odaipl classes, and the unequal conferring of
statutory benefits.’State ex rel. City of Charleston v. Bosé&lgs W.Va. 332, 339-40, 268

S.E.2d 590, 595 (1986) However, this Court has also been heedful ini§peg that “we

8In Bosely this Court held that a restriction of tax authotd specific political
subdivisions based on population, found to be ehetntal to the remainder of this state, was
an inappropriate means through which to implemestatewide program of civic and
economic development. Thus, the Court found thevipion void under the “special
legislation” prohibition. 165 W.Va. at 345, 268 Q& at 598.
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must remember that the mere fact that a statidpesial’ as opposed to ‘general’ does not
automatically lead to a judgment of constitutionéirmity.” 165 W.Va. at 344, 268 S.E.2d
at 597. The constitution does permit “the enactroéspecial laws in some circumstances,

but only where a general law is not ‘proper’ andrazt ‘be made applicable to the case.

Id.

In our review of the legislative decision to incku@ delegate residency
dispersal requirement, we adhere to the guidetihgglabus point one dfiedrick v. County
Court, 153 W.Va. 660, 172 S.E.2d 312 (1970), which ptevas follows: “Whether a
special act or a general law is proper, is geneeatjuestion for legislative determination;
and the court will not hold a special act voidcastravening sec. 39, Art. VI. of the State
Constitution, unless it clearly appears that a gdnaw would have accomplished the
legislative purpose as well.” Point 8 Syllabwsodall v. Darst71 W.Va. 350 [77 S.E.

264, 80 S.E. 367].”

Special legislation is permitted where it serveslad purpose and a general
law cannot be made applicable. In this instamedelegate residency dispersal requirement
serves a valid purpose, as addressed above, adétdrenination regarding implementation
of such a mechanism within the legislation is asjoe for the Legislature. As this Court

stated inState ex rel. County Court v. Baftte47 W.Va. 841, 131 S.E.2d 730 (1963), in
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discussing the proper use of special laws, “[tfmadlature is generally the judge of such

matters.” 147 W.Va. at 848, 131 S.E.2d at 735.

D. Gerrymandering

Petitioner Andes asserts that although the UnitatS Supreme Court has not
articulated any defined standards for determinihg tonstitutionality of partisan
gerrymandering, this Court should find that thellemged legislation in the casab judice
constitutes unconstitutional partisan gerrymandgiirRacially-motivated gerrymandering
has consistently been overturned when utilizedembanipulation of district lineSee Hunt
v. Cromartie 526 U.S. 541 (1999) (finding that evidence sufgzbiconclusion that state
drew lines with impermissible racial motiv&pmillion v. Lightfoot 364 U.S. 339 (1960)
(overturning Alabama’s attempt to exclude virtualljof Tuskegee’s black population from
an election district). The type of partisan orifcdl gerrymandering alleged to be in
existence in this case presents more complex isandsmany courts have concluded that

the issues are beyond judicial cognizaficdn Gaffney for instance, the United States

?The term “political gerrymander” has been definesd“@]he practice of
dividing a geographical area into electoral dissrioften of highly irregular shape, to give
one political party an unfair advantage by dilutihg opposition’s voting strength.” Black’s
Law Dictionary 696 (7th ed.1999). Petitioner Andsserts that the layout of districts in
Putnam and Mason Counties appears to be the dspdilitical gerrymandering and an
attempt to protect historically Democratic dissigthile disbanding Republican districts.

¥The following intriguing history was presentedMieth, as follows:

(continued...)
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Supreme Court explained: “We have not venturesfattempted the impossible task of
extirpating politics from what are the essentiglijitical processes of the sovereign States.”
412 U.S. at 754. Thé&affneyCourt ultimately approved the drawing of a plan fioe
purpose of equalizing political strengths of twoti@s. Thereafter, iDavis v. Bandemer
478 U.S. 109 (1986), although a plurality of thetdeh States Supreme Court found that
partisan gerrymandering is justiciable, the justiceuld not agree on an appropriate test for
determining whether the partisan gerrymandering wveonstitutional. A majority of the
justices agreed that, at the very least, relief mialy be available upon a showing of

discriminatory effect. 478 U.S. at 131-33.

30(...continued)

The political gerrymander remained alive and wigld(gh not
yet known by that name) at the time of the framifigere were
allegations that Patrick Henry attempted (unsudabgs to
gerrymander James Madison out of the First Congr8sg?2
W. Rives, Life and Times of James Madison 655, (refrint
1970); Letter from Thomas Jefferson to William Shéeb. 9,
1789, reprinted in 5 Works of Thomas Jefferson @1Ford
ed.1904). And in 1812, of course, there occurrbd t
notoriously outrageous political districting in Mashusetts that
gave the gerrymander its name—an amalgam of thesam
Massachusetts Governor Elbridge Gerry and the wureat
(“salamander”) which the outline of an electiontdct he was
credited with forming was thought to resemb&eeWebster’'s
New International Dictionary 1052 (2d ed.1945).

541 U.S. at 274.
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In Vieth the United States Supreme Court examined the@dest concerning
gerrymandering, and the plurality acknowledged timediscernable standards for assessing
partisan gerrymandering had emerged, explainirfglsvs:

Eighteen years of judicial effort with virtually tlong to show

for it justify us in revisiting the question whethte standard

promised byBandemerexists. As the following discussion

reveals, no judicially discernible and manageataladards for

adjudicating political gerrymandering claims haveeeged.

Lacking them, we must conclude that political gerayndering

claims are nonjusticiable and thBandemerwas wrongly

decided.

541 U.S. at 281As reflected in the above quote, tieth plurality would have held that
such challenges were simply nonjusticiable politigeestions, but a majority declined to do
so. Id. at 306. Thus, as aptly noted by the amici cusraef of the West Virginia AFL-CIO

and West Virginia Citizens Action Group, “the lagkjudicially manageable standards has

made any challenge to a political gerrymander digal question.”

As recently articulated iRadogno v. lllinois State Bd. of Electip611 WL
5025251 (N.D. Ill. 2011), “[t]he caselaw addresgnudjtical gerrymandering claims under
the Equal Protection Clause is foggy at best.” 120 at *43' TheRadognacourt opined
thatViethand the more recent casel@fague of United Latin American Citizens v. Perry

548 U.S. 399 (2006), “are cobbled-together plwyalinions that place district courts in the

3“Like a periodic comet, once every ten years thisi€ sees a challenge to
the redistricting of lllinois’s state legislativestticts.” Radogng2011 WL at *1.
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untenable position of evaluating political gerrymdanng claims without any definitive
standards."Radogng2011 WL at *4. IrPerry,the United States Supreme Court held that
the plaintiffs’ claims had to be dismissed becaiséhe absence of any other workable test
for judging partisan gerrymandersPerry, 548 U.S. at 420. As summarized by Justice
Kennedy, writing for the plurality: “a successfldien attempting to identify unconstitutional
acts of partisan gerrymandering must . . . showddn, as measured by a reliable standard,

on the complainants’ representational rights.” B48. at 418.

Courts and commentators have uniformly strugglet this amorphous issue
and have typically concluded that “partisan germdeas are justiciable yet unsolvable.”
David Schultz,The Party’s Over: Partisan Gerrymandering and Bhest Amendment36
Cap. U.L.Rev. 1 (Fall 2007%ee, e.g.Kidd v. Cox 2006 WL 1341302 at *15 (N.D. Ga.
2006) (“[T]he Court cannot ascertain from the matersubmitted what manageable or
politically-neutral standards might exist in thimse that would make a political
gerrymandering dispute based on the Equal Prote@iause justiciable.”)Shapiro v.
Berger, 328 F. Supp. 2d 496, 504 (S.D. N.Y. 2004) (dismig political gerrymandering
claim because Plaintiff had “not suggested any mealkle standard under which | could

evaluate such a claim if one had been advanced”).
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Likewise, this Court will notintrude upon the pnoge of the legislative policy
determinations to overturn the Legislature’s reaishg plan based upon the assertion of
partisan gerrymandering. As noted by the plurahtyJnited States Supreme Court in
Bandemeyr

[T]he mere fact that a particular apportionmentescd makes

it more difficult for a particular group in a pamlar district to

elect representatives of its choice does not retidtrscheme

constitutionally infirm. . . . [A] group’s electdraower is not

unconstitutionally diminished by the simple fact aih

apportionment scheme that makes winning electionsem

difficult, and a failure of proportional represetia alone does

not constitute impermissible discrimination undee tEqual

Protection Clause.

478 U.S. at 131-32. Gerrymandering, in and offitsenot unconstitutional and has clearly
been deemed acceptable in legislative redistriadiagsions. Lacking any authoritative
standard by which to definitively judge such matind absent compelling evidence that any

unconstitutional partisan gerrymandering occurngthis matter, no relief is warranted, and

Petitioners’ claims of gerrymandering must consetjydail.

VI. Summary of Challenges to Senate Redistricting
Petitioners contend that SB 1006 fails to compoith wVest Virginia
Constitution Article VI, Section 4 insofar as tipabvision requires senatorial districts to be

compact, bounded by county lines and, as nearlgrasticable, equal in populatidh.

$\West Virginia Constitution Article VI, Section 4ases:
(continued...)
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Petitioners also contend that the plan violatestWeginia Constitution Article I, Section
4, which provides that “[e]very citizen shall betidad to equal representation in the
government, and, in all apportionments of repregent, equality of numbers of those

entitled thereto, shall as far as practicable,lesqrved.”

VIl. Discussion of Challenges to Senate Redistrigct
A. Equality in Population
First, we note that the parties agree that SB $@@6fies the Equal Protection
Clause of the Fourteenth Amendment to the UnitedteSt Constitution, which
“independently imposes an equal representationinement on electoral districting.”
McClure v. Sec’y of Commonweglit66 N.E.2d 847, 851 (Mass. 2002itihg Reynolds

377 U.S. at 577). As referenced above, this Gsurtindful that under federal case law,

3(...continued)

For the election of senators, the state shall bieletl
into twelve senatorial districts, which number shait be
diminished, but may be increased as hereinafteviged.
Every district shall elect two senators, but, whbeeedistrict is
composed of more than one county, both shall nathosen
from the same county. The districts shall be capgarmed
of contiguous territory, bounded by county lines] aas nearly
as practicable, equal in population, to be asgcerthby the
census of the United States. After every such uznthe
Legislature shall alter the senatorial districtsfar as may be
necessary to make them conform to the foregoingigiom.

Petitioners do not aver that SB 1006 violatespbaion of article VI, section
4 requiring that senatorial districts be “formedcohtiguous territory.”
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where the maximum population deviation of a staggslative redistricting plan is less than

10%, such plan falls within the category of “miraeviations from mathematical equality

among state legislative districts [which] are id&ugnt to make out a prima facie case of
invidious discrimination under the Fourteenth Ameiedit so as to require justification by

the State.”Brown 462 U.S. at 842 (quotin@affney 412 U.S. at 745%eeHolloway, 817

F. Supp. at 623. In this case, the parties apadhie ideal district population in each of the
seventeen senatorial districts is 109,000. Thegsafiurther agree that under SB 1006, the
maximum deviation from the ideal population is 899 which satisfies the constitutional

requirements of the Equal Protection Clause.

Eventhough SB 1006 satisfies federal equal priotectquirements, Petitioner
Cooper urges this Court to construe our state’slegpresentation provisions set forth in
West Virginia Constitution Article Il, Section 4 @r\rticle VI, Section 4 more strictly than
federal courts have construed the Equal Prote@lanse.See Pauley v. Kelly162 W.Va.
672,679, 255 S.E.2d 859, 864 (1979) (stating“thatmay interpret our own Constitution
to require higher standards of protection thanrd&#d by comparable federal constitutional
standards.”) West Virginia Constitution Article Bection 4 provides that “[e]very citizen
shall be entitled to equal representation in theegament, and, in all apportionments of

representation, equality of numbers of those eutithereto, shall as far as practicable, be
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preserved.” West Virginia Constitution Article \@gection 4 states, in relevant part, that

senatorial districts “shall be . . . as nearly escficable, equal in population[.]”

Petitioner Cooper argues that the state’s conistitat equal representation
requirements are violated because, under SB 10i0&dn counties have been divided such
that the population of fifteen of the seventeerasanmal districts deviate more than 2.4%
from the ideal population. Petitioner Cooper cadtethat such a deviation does not satisfy
the state constitutional requirement that theredpgality in population “as far as” and “as
nearly as” “practicable.”SeeW.Va. Const. art. I, 8 4 and art. VI, § 4. Undke plan
proposed by Petitioner Cooper, no more than sewvanties would be divided in such a
manner that each of the seventeen senatoriakdssivould deviate from the ideal population

less than 2.4%.

Petitioner Cooper urges this Court to follow thetea States Supreme Court’s
decision ofKirkpatrick v. Preisler 394 U.S. 526 (1969), in which the State of Missou
argued that the population variances among theressmnal districts created in the state’s
1967 congressional redistricting plan were “so st they should be considered de

minimis and for that reason to satisfy the ‘as lyeas practicablé® limitation and not to

*Prior toKirkpatrick, in Wesberry v. Sander876 U.S. 1 (1964), the United
States Supreme Court held that “construed in g®hcal context, the command of Art. I,
82 [of the United States Constitution], that Repreatives be chosen ‘by the People of the
(continued...)
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require independent justification.ld. at 530 (footnote added). Ultimately, the Court i

Kirkpatrick

reject[ed] Missouri’s argument that there is adixeimerical or
percentage population variance small enough toohsidered
de minimis and to satisfy without question the fesarly as
practicable” standard. The whole thrust of the fiagrly as
practicable” approach is inconsistent with adoptidnfixed
numerical standards which excuse population vaggamnathout
regard to the circumstances of each particular.cibe extent
to which equality may practicably be achieved miéfgdfrom
State to State and from district to district. ®intequal
representation for equal numbers of people (isjthdamental
goal for the House of Representatives,” the “asripeas
practicable” standard requires that the State raaleod-faith
effort to achieve precise mathematical equal®ge Reynolds
v. Sims$377 U.S. 533, 577 84 S.Ct. 1362, 1389, 12 L.E&0&I
(1964). Unless population variances among congnesis
districts are shown to have resulted despite sfioit.ghe State
must justify each variance, no matter how small.”

Kirkpatrick, Id. at 530-3 ¢

33(...continued)

several States’ means that as nearly as is prhldicane man’s vote in a congressional

election is to be worth as much as another’s.” 376. at 7 .

It should be noted that the

Supreme Court inWesberryalso recognized that “it may not be possible tawdr
congressional districts with mathematical precision[.]” Id. at 18.

%The Court irKirkpatrick further reasoned that “[w]e can see no nonarlitrar
way to pick a cutoff point at which population \arces suddenly beconde minimis
Moreover, to consider a certain range of variaieesiinimisvould encourage legislators
to strive for that range rather than for equalgyhaarly as practicable.” 394 U.S. at 531.
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Though Petitioner Cooper seeks to have this Calapithe reasoning of the
United States Supreme Courkirkpatrick with respect to how West Virginia Constitution
Article Il, Section 4 and Article VI, Section 4 shld be construed, we are not compelled to
do so. Kirkpatrick involved judicial review of a United States corggienal redistricting
plan and not that of one or more state legisldivdies as is the case now before this Court.
This distinction is not insignificant and was exp&d inKarcher v. Daggeit462 U.S. 725,
732-33 (1983). IKarcher, a congressional redistricting case, the UnitedeStSupreme
Court specifically noted the rigorous equal popatatstandards of botkivesberryand
Kirkpatrick as applicable to congressional redistricting pléos not to state redistricting
plans®* TheKarcherCourt stated that undevesberryandKirkpatrick, “we have required
that absolute population equality be the paramobjective of apportionment only in the
case of congressional districts, for which the camdof Art. |, 8 2, as regards the national
legislature outweighs the local interests that @&teéStmay deem relevant in apportioning
districts for representatives to state and loggblatures . . . [.]” 462 U.S. at 732 (emphasis

added).

Moreover, inBrown the United States Supreme Court explained that a

maximum population deviation of a state legislatiedistricting plan of less than 10%,

*Indeed, it was the strict equal population stanslafdarcherandWesberry
which recently guided the federal district coudégision inJefferson County Commission
As previously noted]efferson County Commissiorvolved a constitutional challenge to
thecongressionatedistricting plan enacted following the 2010 aexns
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prima facie satisfies the Equal Protection Clause becauseésteviations from population
equality may be necessary to permit the Stateargup other legitimate objectives such as
‘maintain[ing] the integrity of various politicalibdivisions’ and ‘provid[ing] for compact
districts of contiguous territory.” 462 U.S. atBfguotingReynolds377 U.S. at 578). The
Brown Court further recognized that “[a]n unrealisticesemphasis on raw population
figures, a mere nose count in the districts, maysrge these other considerations and itself
furnish a ready tool for ignoring factors that iayeto-day operation are important to an
acceptable representation and apportionment amaage” Brown 462 U.S. at 842
(quotingGaffney 412 U.S. at 749 and emphasis addedg also Maha}10 U.S. at 327
(observing that strict population equality rule athiapplied to congressional redistricting

plans did not apply to plans redistricting statgdlatures.)

As indicated above, SB 1006 specifically states ‘ftfne Legislature finds
and declares that it is not possible to dividestlage into senatorial districts so as to achieve
equality of population as near as is practicablesgsired by the United States Supreme
Courtand other federal courts” while also compaytvith the state constitutional provisions
requiring, in relevant part, senatorial districdsbie compact, contiguous in territory and
bounded by county lines. W.Va. Code § 1-2-1. Thasan effort to adhere as closely as
possible to” the applicable provisions of the staestitution, the Legislature, in redrawing

the senatorial district lines, has “[a]dhered ®eiquality of population concept, while at the

51



same time recognizing . . . political subdivisiorek” and further recognizing the fact that
government “functions, policies and programs ofegament have been implemented along”
such lines; “Im]ade the senatorial districts as paot as possible, consistent with the
equality of population concept;” and “[flormed tlsenatorial districts of ‘contiguous
territory.” 1d.; see Deeni,88 F. Supp. 2d at 656. Other stated policy istsriglentified in
SB 1006 as part of the Legislature’s effort to aghi equality of population while also
adhering to the requirements of our state congtriuhclude that the plan at issue deviated
from political subdivision lines by crossing couhhes when necessary to ensure all districts
“were formed of contiguous territory or when admee to county lines produced
unacceptable population inequalities and only &édktent necessary in order to maintain
contiguity of territory and to achieve acceptalgeality of population;” the Legislature also
took into account in crossing county lines, “themoounity of interests of the people
involved.” SeeW.Va. Code § 1-2-1see Deeml88 F. Supp.2d at 656. Still, it must be
acknowledged that the foregoing policy intereste@aiated by the Legislature in SB 1006

will not always be consistent. In some circumsgéanthey will

compete. The redistricting exercise is therefoteakancing

process in which one objective must sometimes y®@lserve

another. This is an exercise peculiarly suitethtogive and

take of the legislative process. Courts, as aegumesnce, should

be reluctant to substitute their judgment for tbgislature’s

choices.

Id. at 657.
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In Deem the policy interests set forth by the Legislatureéhe senatorial
redistricting plan then at issue were virtuallynteal to those set forth in SB 1006 and
described above. As previously discusseaem the maximum deviation from the ideal
population was 10.92%, which exceeded the 10% maxirdeviation permissible to be
prima facie constitutional under equal protection. Thus, tégpondents therein were
required to demonstrate that the redistricting glaray reasonably be said to advance’
consistently applied, rational and legitimate spaikcies.” Deem 188 F. Supp. 2d at 656
(quotingMahan 410 U.S. at 328). The courtreemultimately upheld the plan, stating that
its

inquiry is limited to whethethis plan meets the constitutional

requirements. Our quest is not to find the bemh pbut rather

to assess the constitutionality of the plan theslature has

chosen. Here, the deviation from the ideal excealsslightly

10%. The legislature has adopted five rational lagdimate

policy goals to justify a deviation in excess of4.0 In many

respects these goals are competing and must becbdlay the

legislature. We cannot conclude from the facthisfcase that,

in this balancing process, the legislature hagdiaib meet the

requirement that the policies be consistently aapli

Deem 188 F. Supp. 2d at 658.

As already established, the present Senate retiisgriplan (unlike the plan

atissue ifbeen) does not exceed the 10% maximum population dewiand, thus, satisfies

federal equal protection requirements. Moreovethe case of SB 1006, its stated policy
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interests clearly illustrate the balancing exeraseessarily conducted by the Legislature in

formulating the parameters of each district, a fexttseriously challenged by Petitioners.

In contrast, Petitioner Cooper’s proposed plan easjzles raw population
figures, “a mere nose count in the districts,” withdue consideration of “factors that in day-
to-day operations are important to an acceptabpresentation and apportionment
arrangement.” Brown, 462 U.S. at 842. Simply put, Petitioner Cooperischanistic
approach did not involve any legislative “give d@alle.” Deem 188 F. Supp. 2d at 657.
“While population is the basic factor to be consaikin a legislative apportionment plan,
other factors are to be examined and weighétkiskell 362 F. Supp. at 317. Thiziskell
court also recognized that there are “many tanghkkintangible factors to be considered
in a legislative apportionment plan[.ld. Thus, although Petitioner Cooper’s proposed plan
may deviate from the ideal population to a lesegrrele than SB 1006, the fact that another
possibly valid plan may exist does not compel difig by this Court that the Legislature’s

chosen plan is unconstitutional.

As previously stated in the discussion of HB 2@is Court is unwilling to
disavow the “strong policy of deference to statpdiatures in devising redistricting plans.
Redistricting and reapportioning legislative bodee®] a legislative task which . . . courts

should make every effort not to preempt. Statems and state preferences are for a state’s
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elected representatives to decide[,]” and countsilshnot intercede unless there is a direct

constitutional violation.Deem 188 F. Supp. 2d at 655 (internal citations ordjtte

Accordingly, we find no merit in Petitioners’ argent that SB 1006 violates
the equality in population provisions of West Vinig Constitution Article Il, Section 4 and

Article VI, Section 4

B. County Line Boundaries
Second, Petitioners contend that SB 1006 unjuskyf@ivides thirteen counties
between and among the seventeen senatorial disémat also improperly divides thirty-
seven of the state’s 1,856 existing election psin According to Petitioners, the plan’s

division of counties and existing election precengtolates West Virginia Constitution

¥Respondent Secretary posits that SB 1006 varigs shightly from the
senatorial redistricting plan approvediaemfollowing the 2000 census. For example, she
contends that SB 1006 divides thirteen countiely, wvo more than were divided in the
2001 plan. Further, Respondent Secretary argaeSB$ 1006 actually improves upon the
2001 plan in that the latter had a maximum popattedieviation of 10.92% while SB 1006
has a maximum deviation of 9.998%, whiphima facie satisfies federal equal protection
principles. These facts alone, Respondent Segratgues, demonstrate that SB 1006 is
substantially similar to the 2001 plan upheld asstitutional inDeemand thus, preclude
a finding by this Court that SB 1006 is unconsittnél. We do not agree and, indeed, find
it to be a superficial characterization of the flans’ similarities. For example, even a
cursory review and comparison of the two plansaktheat certain counties or portions of
counties which were included in a senatorial distrnder the 2001 plan may no longer be
included in that same district under the curreahplSuffice it to say that the two plans are
not so similar that a finding of constitutionalithe 2001 plan iDeemnecessarily and so
easily dictates a similar finding in the cass judice
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Article VI, Section 4, which provides that senaabdistricts shall banter alia, “bounded
by county lines.” Petitioner Cooper points outttbhader his proposed plan, no existing
election precincts are divided and, furthermoreaalgh his plan divides seven counties in
order to achieve acceptable equality in populatioafact that it divides fewer counties than
does SB 1006 proves that the Legislature unnecyssmiated the “bounded by county

lines” requirement of West Virginia Constitutiontfste VI, Section 4.

In response, Respondent Secretary contends thattaagherence to county
boundary lines does not supersede all other fatddoe considered during the legislative
process. Indeed, as previously discussed, withrdetp state legislative redistricting
following the previous census in 2000, the could@emstressed that the policy goals of a
redistricting plan will “not always be consisteniifind] [ijn some circumstances they will
compete. The redistricting exercise is therefdsalancing process in which one objective
must sometimes yield to serve another.” 188 F. S2g@at 657. As an “exercise peculiarly
suited to the give and take of the legislative pes{,]” this Court is reluctant to substitute
its judgment for a plan duly chosen by the Legiskat Id. According to SB 1006’s own
stated policy interests, the Legislature crossathgoboundary lines “when necessary to
ensure that all senatorial districts were formedarftiguous territory or when adherence to
county lines produced unacceptable population iakiigs and only to the extent necessary

in order to maintain contiguity of territory and tachieve acceptable equality of
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population[.]” W.Va. Code § 1-2-1(c)(4). The Lslgiture “[a]lso [took] into account in

crossing county lines, to the extent feasible, ¢benmunity of interests of the people
involved.” W.Va. Code 8§ 1-2-1(c)(5). With no egrice before this Court indicating
otherwise, we are constrained to duly considelethislation’s stated policy interests as “the

most reliable source of legislative intenDeem 188 F. Supp. 2d at 656.

Moreover, this Court is aware of no constitutiopedvision precluding the
division of election precincts in a state legislatredistricting plan. West Virginia Code 8
1-2-2b (2002) provides that “[i]f an election prect of this state includes territory contained
in more than one senatorial or delegate districtthe county commission of the county in
which the precinct is located shall [] . . . altee boundary lines of its election precincts so
that no precinct contains territory included in Badran one senatorial or delegate district.”
Election precinct boundary modifications and chaaye more specifically provided for in
West Virginia Code 88 3-1-5 and -7 (2003). Elettwecinct boundaries are drawn based

upon registered voters rather than population. &/Gbde § 3-1-5(&). Furthermore, West

¥For example, while precincts “within any urban egrsthall contain not less
than [300] nor more than [1,500] registered votgrpfecincts in rural areas “shall contain
not less than [200] nor more than [700] registeratetrs,” unless under certain described
circumstances the secretary of state makes a datgrom that there should be an exemption
from the 200 voter minimum. W.Va. Code § 3-1-5(H)e statute further provides that “[i]f,
at any time the number of registered voters excdegsnaximum number specified, the
county commission shall rearrange the precinctsimihe political division so that the new
precincts each contain a number of registered sotéhin the designated limits.Id., in
part.
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Virginia Code § 3-1-7 allows county commissions oiaty to change the boundaries of any
precinct located within the county, but also toidiy consolidate or change the location

thereof, “whenever the public convenience may megitl” W.Va. Code 8§ 3-1-7(a).

We conclude, therefore, that Petitioners’ contantieat SB 1006, insofar as

it divides certain election precincts and crossraty boundary lines, violates West Virginia

Constitution Article VI, Section 4, is without meff

C. Compactness

¥\We also acknowledge Petitioner Callen’s conterttiat when Monongalia
County’s three senatorial districts were redrawdanrSB 1006, it resulted in the division
of several election precincts, including those wb tspecifically-identified House of
Delegate members. Petitioner Callen avers thagldgtion precincts of these delegates
were divided by essentially “encircling” their regpive residences and thereby moving one
of the identified delegates from Senate Districiritd Senate District 13 and the other from
Senate District 13 into Senate District 2, all m effort to remove them as potential
senatorial candidates in Districts 13 and 14. Adicg to Petitioner Callen, the redrawing
of the aforementioned senatorial district linethmmanner described creates a presumption
that the Legislature intentionally divided theskedates’ precincts and that, presumably, the
thirty-five other election precincts divided und&B 1006 were also intentionally split.
Petitioner Callen argues that in intentionally dimg election precincts, SB 1006 — stating,
inter alia, that it “requir[es] incidental precinct boundahanges” — is inconsistent with the
legislation’sintentionaldivision of precincts. For this reason, PetitioGallen argues, SB
1006 is unconstitutional.

Other than submitting maps purportedly showing thatelection precincts
of the two delegates were divided near their respecesidences, Petitioner Callen offers
no evidence in support of his contention that tieeinct divisions were intentionally drawn
so as to preclude these delegates from particgpats candidates in future senatorial
elections. Petitioner Callen’s bare allegatiomssamply not sufficient to prove an improper
motive on the part of the Legislature.
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Finally, Petitioners argue that the portion of $B@ that establishes senatorial
districts 2, 6 and 12 violates the compactnessireapent of West Virginia Constitution
Article VI, Section 4 because these districts aagh in its own way, elongaf@dand,

therefore, not “compact.”

In Stone v. Hechlerthe district court addressed the constitutiopadit a
congressional redistricting plan enacted followtng 1990 censu8.782 F. Supp. at 1118.
In considering whether the plan was constitutievah though it deviated from the standard
of population equality established Karcher, the district court inStonefound that
legislators who advocated certain proposed redistg plans were concerned, among other
things, with achieving compactne$s. 782 F. Supp. at 1121. A discussion of the

compactness issue as addressestameis highly instructive.

¥Senate District 2, under SB 1006, includes the tiesinof Calhoun,
Doddridge, Ritchie, Tyler and Wetzel each in itsirety, as well as portions of Gilmer,
Marion, Marshall and Monongalia Counties. Senastrdt 6 is comprised of all of Mercer
County and portions of McDowell, Mingo and Wayneu@ties. Senate District 12 consists
of all of Braxton, Clay, Harrison and Lewis Coustiand a portion of Gilmer County.

““The plan at issue irStone reduced the number of West Virginia's
congressional districts from four to three. 785&pp. at 1118.

“IIn Stone the court also found that legislators were alsocerned “with
preserving as much as possible the cores of tiséirxifour districts as they were reduced
to three.” 782 F. Supp. at 1121.
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With regard to congressional redistricting, therdiscourt inStoneastutely
recognized that “[tjhe West Virginia Constitutiooas not define compactness but imposes
upon the State Legislature the obligation to cagrsicas a principal factor in apportioning
congressional districts.” 782 F. Supp. at 1127-28is is equally true with regard to the
constitutional compactness requirement appliedmatrial redistricting. Th8tonecourt
also recognized that the “[p]hysical charactersst€ West Virginia are significant to the
determination of compactness issudsl’at 1123. Indeed, the court took “judicial notice
of [inter alia] the State’s unique geographical configuratiofisggjecifically the “two
narrow panhandles[,]” one of which “extends betwabe borders of Ohio and
Pennsylvania” and the other as “bordered by Mad/emd Virginia.” Id. The court further
noted that “[t]his is compounded, of course, byithegular boundaries of counties within
the State, which are largely determined by rivasmountain ranges.ld. As recognized
in Stone the “State’s unique geographical configuraticasd “the irregular boundaries of
counties” therein must be considered along with ¢bastitutional requirements that
“districts be drawn with adherence to county lingdf., and, we add, along with the other

constitutional requirements that districts be qumius in territory and equal in population

as nearly as practicabl&eeW.Va. Const. art. Il, 8 4 and art. VI, § 4.

Petitioner Cooper avers that Senate Districtsahdb12 as formulated under

his proposed plan are more compact than thosedctksas provided for in SB 1006.
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However, this Court will not consider Senate Detgi2, 6 and 12 in isolation; rather, those
districts and the other fourteen senatorial ditstficovided for in SB 1006 all are the result
of a legislative balancing process to which thisi€es inclined to defer, absent evidence
of impropriety beyond reasonable douBte Gainerat syl. pt. 1, in part, 149 W.Va. at 746,
143 S.E.2d at 353 (“Courts are not concerned witstjons relating to legislative policy.
... In considering the constitutionality of ah afcthe legislature, the negation of legislative
power must appear beyond reasonable doub&®also Jefferson County Com2012 WL

at *29-30 (considering constitutional challenge2@l0 congressional redistricting plan,
court stated that “a proposal’s compactness iséyeduated in holistic terms and not by
viewing one or two districts in isolation . . n. that regard, the inclusion of two or three
elongated districts among seventeen may be cora$iyemnore tolerable than one among
three.”);Beaubien v. Ryarr62 N.E.2d 501, 506 (lll. 2001) (“Under lllindew, the issue
of compactness cannot be considered in isolafidre formulation of redistricting plans
involves complicated considerations requiring aarsfudy and a weighing of factors. . . .
[Clompactness is but one of several different getéhat legislative and representative
districts must satisfy.”) (internal citation omitfeLegislative Redistricting Casgg?9 A.2d
646, 654 (Md. Ct. App. 1993) (recognizing that Ethompactness requirement must be
applied in light of, and in harmony with, the otlegitimate constraints which interact with

and operate upon the constitutional mandate tlsaticts be compact in form. Thus, it
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cannot ordinarily be determined by a mere visuaha@ration of an electoral map whether

the compactness requirement has been violated”).(internal citation omitted).

As the Court of Appeals of Maryland recognized @gislative Redistricting
Cases

[i]t is not the province of a judiciary to strildown a district as

being noncompact simply because a more geomeyricall

compact district might have been drawn....[T]hection of the

courts is limited to assessing whether the priesipinderlying

compactness and other constitutional requiremeanite been

fairly considered and applied in view of all relava

considerations.’

Id. (internal citation omitted).

In the present case, whether Senate Districtsgyd612 might have been
drawn to be more geometrically compact is not fos tCourt to decide. There is a
presumption of constitutionality with regard to $806, including the relative compactness
of all of the senatorial districts. The shapeshef districts were crafted as a result of the
legislative process, which involved the balancihgasious concernsSee In Re Legislative
Districting, 475 A.2d 428, 443 (Md. Ct. App. 1984) (statingtttin determining whether
there has been compliance with the mandatory coimgs&requirement, due consideration
must be afforded . . . to the ‘mix’ of constitutadrand other factors which make some

degree of noncompactness unavoidable”). We, theretonclude that Senate Disticts 2,
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6 and 12 do not violate the compactness requireafaifest Virginia Constitution Article

VI, Section 4%

VIII. Conclusion
In the absence of constitutional infirmity, as firecedent evaluated above
irrefutably establishes, the development and implaation of a legislative redistricting plan

in the State of West Virginia are entirely withiretprovince of the Legislatufé.The role

“2AWe note that irStone the district court had the benefit of, among othe
things, expert witness opinions regarding the lesy to calculate and measure the
compactness of the congressional districts in lladlenged plan and in other viable plans
submitted to the Legislature. 782 F. Supp. at 11B@8th experts in that case “generally
agreed that compactness, a relative measurefiuttifo achieve in West Virginial[.]id.

In Stone Petitioner Cooper, who is a political cartographestified via affidavit as an
expert witness on the issue of compactness amal tlas present case, argued that the best
compactness test is the so-called Reock test, wigctiescribes herein as involving the
division of the area of a district by the arealtd smallest circle that circumscribes that
district. If a perimeter of a district is itselfcacle, the district would have a score of 1.00.
In the present case, Petitioner Cooper arguesititir the Reock test, Senate Districts 2,
6 and 12, as they are currently drawn, are not eatnpWe note, however, thatdtonethe
district court pointed out that “the creator of Reock test. . . has acknowledged that such
geographical measure may not be probative in d@iergrcompactness in states with
unusual boundary configurations.” 782 F. Supd.1&7 (footnote and citation omitted).
Whether, as Respondent Secretary contends, érisftire untenable for Petitioner Cooper
to claim that his proposed Senate Districts 2, & h2 are, under the Reock test, more
compact than the present configuration of thoseiclis under SB 1006, we need not now
decide.

“While presented in the different context of UnitBthtes Congressional
(continued...)
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of this Court is limited to a determination of whet the Legislature’s actions have violated
the West Virginia Constitution. Upon thorough eewiof this matter, this Court concludes
that the West Virginia House of Delegates redisirgcstatute, West Virginia Code, 8 1-2-2
(2011), as amended by House Bill 201, adopted &y\¥bst Virginia Legislature, effective
August 21, 2011, is constitutional. Furthermohes West Virginia Senate redistricting
statute, West Virginia Code § 1-2-1 (2011), asraaed by Senate Bill 1006, adopted by the

West Virginia Legislature, effective August 5, 20Qislconstitutional.

While Petitioner Cooper’s proposed redistrictingqarplmay also satisfy
constitutional criteria, that is not the issue Ibefthis Court. It is the West Virginia
Legislature that is charged with the responsibibtyselecting among the infinite number of
geographical divisions which would satisfy consitdnal requirements. In any examination
of a legislative determination, it must be acknalgied that reasonable minds may differ

upon such complex issues as the designation dfl#&tiyie districts, and competing policy

3(...continued)
redistricting, the recent opinion of the Unitedt8&aSupreme Court iRerry v. Perez,
U.S.__ ,2012 WL 162610 (January 20, 2012) 3e mdstructive. In that case, the United
States Supreme Court defined the role of the couldgislative redistricting as very limited.
The unanimous decision reiterated that redistigcts primarily a task for elected state
officials. “That plan reflects the State’s poljaggments on where to place new districts and
how to shift existing ones in response to massigifation growth.’ld. at *3. The Supreme
Court also held that the district court had elirecefusing to split voting precinctsif a
State has chosen to accept the burden of chartgipgecincts, and its decision to do so is
otherwise lawful, there is no warrant for a didtdourt to ignore the State’s decisiond.
at *5.
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considerations may enter the fray. However, thicypa@hoices of those elected to the
judicial branch provide no legitimate basis for cloiding that a statute is unconstitutional.
See Vance v. Bradlgg40 U.S. 93, 97 (1979) (“The Constitution presamhat, absent some
reason to infer antipathy, even improvident deasiwill eventually be rectified by the
democratic process and that judicial intervent®generally unwarranted no matter how
unwisely we may think a political branch has acjedAs explained irfdJensen v. Kentucky
State Board of Election859 S.W.2d 771 (Ky. 1997), “[t]here is a differerxween what

Is perceived to be unfair and what is unconstingld 959 S.W.2d at 776. “Our only role
in this process is to ascertain whether a partia@districting plan passes constitutional
muster, not whether a better plan could be crafté&tl. This Court reiterates that essential
principle in this case. The only role of the SupeeCourt of Appeals of West Virginia in
determining whether a state legislative redistigtplan is constitutional is to assess the
validity of the particular plan adopted by the Ldgiure under both federal and state
constitutional principles, rather than to ascertahmether a better plan could have been

designed and adopted.

The members of the Legislature elected by the gaafiihis state are assignhed
the political function of weighing the various facd and considering the multitude of
acceptable goals for redistricting. The only meisra available to this Court for

overturning that decision is a finding that theiségive choice is violative of a clearly
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enunciated constitutional provisi6hBecause the West Virginia Constitution is a ietitm
of power rather than a grant of power, the Legis&aimay enact any statute which is not

specifically prohibited by constitutional provision

As theHeiskellcourt aptly concluded in its assessment of chgéerto the
constitutionality of a redistricting plan, “[a]nahlegislature at another time might arrange
and compose the delegate districts differenth62 B. Supp. at 323. “The Court, if obliged
to modify the present plan or to compose and affgeta new plan, might well find logical
and substantial reasons for making changes inskrécts.” 1d. While “myriads of plans can
be conceived and pondered and discussed,” it igltiye of this Court to examinthe
particular planenacted by the Legislature to determine whetheithistands constitutional

scrutiny. 1d.** “Many suggested plans may have merit and caonistital and political

*“Another clearly available alternative is a consiitial amendment. An
amendment could be proposed stating that the laggrsl must adhere to county boundaries
while dividing this state into delegate districtsnaust allow each county to remain whole
if a county is to be attached to another countoointies. A related proposal was considered
subsequent to the 1960 census. A constitutionahdment, commonly termed the “Fair
Representation Amendment,” would have provided #hesry county, regardless of its
population, is entitled to at least one delegatbenHouse of Delegates. In 1962, the West
Virginia voters rejected this amendment by a vdtd ©6,562 to 287,957. Whether this
would have withstood constitutional challenge ggiastion not currently before this Court.

*See alsaWolpoff v. Cuomos00 N.E.2d 191, 195 (N.Y. 1992) (“Balancing
the myriad requirements imposed by both the Stadelee Federal Constitution is a function
entrusted to the Legislature. It is not the rdléhas, or indeed any, court to second-guess
the determinations of the Legislature, the electgresentatives of the people, in this

(continued...)
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appeal, but the rejection of one plan in favorradther may bring into play new factors and
problems with consequent improprieties and imbaangrovoking new and different

challenges of validity and constitutionalityld.

As Chief Justice Marshall eloquently stated twoteees ago, “[i]t is
emphatically the province and duty of the judidil@partment to say what the law is.”
Marbury v. Madison5 U.S. 137, 177 (1803). However, “[sJometimesthe law is that the
judicial department has no business entertainihglfam of unlawfulness—because the
guestion is entrusted to one of the political bhescor involves no judicially enforceable
rights.” Vieth 541 U.S. at 277 (citations omitted). In theecsgb judice this Court finds
the redistricting plans for the House of Delegated the Senate are securely within the
realm of the constitutional mandates. Accordintilis Court denies the requested writs of
mandamus and prohibition.

Writs denied.

*3(...continued)
regard. We are hesitant to substitute our owrrat@tion for that of the Legislature even
if we would have struck a slightly different balanan our own.”).
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