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SYLLABUS BY THE COURT

1. “A motion to vacate a default judgment is addressed to the sound discretion
of the court and the court’s ruling on such motion will not be disturbed on appeal unless
there is a showing of an abuse of such discretion.” Syl. Pt. 3, Intercity Realty Co. v. Gibson,

154 W.Va. 369, 175 S.E.2d 452 (1970).

2. “The inherent power of courts to sanction misconduct includes the authority
to enter default judgment orders in appropriate circumstances.” Syl. Pt. 4, State ex rel.

Richmond American Homes v. Sanders, 226 W.Va. 103, 697 S.E.2d 139 (2010).

3. Barring any statutory exception, the participation of a party or his counsel

in a non-jury trial without raising an objection constitutes a waiver of the right to a jury trial.



McHugh, Justice:

Petitioner Victoria Drumheller and three corporate entities' seek relief from
the default judgment entered against them by the Circuit Court of Jefferson County on
October 16,2009, in connection with a breach of contract action filed by Respondents James
and Diane Fillinger. Petitioners assert that they were wrongfully denied the right to have a
jury determine the amount of damages they owed to Respondents in connection with the
default judgment. In addition, Petitioners assert that the damage award was not supported
by the evidence and that service of process was not properly effected with regard to the
corporate defendants.> Upon our careful review of this matter, we conclude that the trial
court did not commit error in entering the subject default judgment or in holding a bench

trial on the issue of damages. Accordingly, the decision of the trial court is affirmed.

|. Factual and Procedural Background
In March 2006, Petitioner Drumheller employed James Fillinger, a general

contractor, to perform various services for her such as hauling trash and materials, cleaning,

'Those corporations are D.F. Briarpatch, LLC; Engineering Construction
Support, Inc.; and Lindal Cedar Homes.

*While execution of the default judgment against the corporate defendants may
prove difficult due to issues surrounding service of process, that issue is not properly before
us as the corporate defendants failed to assert defective service of process below or to
challenge the entry of the default judgment against them.
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and remodeling. This work was performed pursuant to an undated contract which provided,
inter alia, that Mr. Fillinger was to receive $600.00° per day; that advance agreement was
required regarding the work to be performed; that inspection would occur prior to payment;
that weekly bills would be issued; and that a ten percent late fee would be assessed for bills

not paid in full after thirty days.

Pursuant to this agreement, Mr. Fillinger performed assundry services for Ms.
Drumbheller from March 2006 until March 2007. When remitting payment for this work,
Ms. Drumheller used either a personal check or a business check from either D.F.
Briarpatch, LLC or Engineering Construction Support, Inc. The corporate checks bore the
same post office address as that printed on Ms. Drumbheller’s personal checks. Alleging that
they had not been fully compensated for work Mr. Fillinger performed for Ms. Drumheller,
Respondents filed a complaint with the circuit court on October 2, 2008. In seeking relief
under theories of contract, unjust enrichment, and promissory estoppel, Respondents

included a demand for a jury trial.

’According to the contract, this rate was intended to cover the labor of one
worker for a full day plus the services of Mr. Fillinger for a couple of hours each day.
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On November 25, 2008, Ms. Drumheller filed a pro seanswer on behalf of
herself and the three corporate defendants.* The record indicates that Respondents sent
written discovery requests to the Petitioners on or around April 6, 2009. Petitioners never
responded to those discovery requests. By letter dated August 25,2009, Respondents sought
to schedule the deposition of Ms. Drumheller. That discovery request was similarly ignored.
A pretrial conference was scheduled for September 16, 2009, at 11:00 a.m. While
Respondents appeared by counsel for the pretrial conference, Petitioners failed to appear by
counsel orin person.” Given the non-appearance of Petitioners at the pretrial conference and
their failure to participate in discovery, Respondents orally moved the trial court for a default

judgment.

By order entered on October 16, 2009, the trial court granted a default
judgment against Petitioners. Because the damages at issue were not for a sum certain, the
circuit court set a hearing for November 23, 2009, which was later rescheduled to January

5, 2010. Respondents and Petitioners, who were represented by counsel at this point®,

*This Court recognized in Shenandoah Sales & Service, Inc. v. Assessor of
Jefferson County228 W.Va. 762, 724 S.E.2d 733 (2012), that “it is a well-settled legal
principle that a corporation must be represented by a lawyer in a court of record.” 1d. at 766,
724 S.E.2d at 737.

>The record indicates that the trial judge and Respondents’ counsel waited an
hour for Petitioners to appear.

®See infranote 26.



presented evidence at the damages hearing. Following the hearing, but before the entry of
the final judgment order, Petitioners’ counsel filed a motion to vacate the default judgment
or, alternatively, to reduce the damages sought. This motion was filed solely on behalf of
Ms. Drumbheller. In its judgment order of March 22, 2011, the trial court upheld the entry
of the default judgment and entered judgment for the Respondents in the amount of

$49,400.7

Through this appeal, Petitioners seek to reverse the entry of the default
judgment on grounds that the issue of damages should have been determined by a jury.
Alternatively, Petitioners seek to have this Court find that the award of damages was not

supported by the evidence introduced by Respondents at the January 5, 2010, hearing.®

[l. Standard of Review
Our review of the trial court’s ruling on Petitioners’ motion to vacate the
default judgment is governed by the following standard: “A motion to vacate a default

judgment is addressed to the sound discretion of the court and the court’s ruling on such

"The damage award should be $49,500 due to a mathematical error that is
apparent from the final judgment order.

*While Petitioners also sought to set aside the default judgment as to the
corporate defendants on grounds of improper service of process, we decline to address this
issue as it is not properly before us. See supraote 2.
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motion will not be disturbed on appeal unless there is a showing of an abuse of such
discretion.” Syl. Pt. 3, Intercity Realty Co. v. Gibsoni54 W.Va. 369, 175 S.E.2d 452
(1970). With regard to the question of law concerning Petitioners’ entitlement to a jury trial
on the issue of damages, that matter is subject to our plenary powers of review. SeeSyl. Pt.
1, Chrystal R.M. v. Charlie A.LL194 W.Va. 138,459 S.E.2d 415 (1995) (“Where the issue
on an appeal from the circuit court is clearly a question of law or involving an interpretation
of a statute, we apply a de novcstandard of review.”). With these standards in mind, we
proceed to determine whether the trial court committed error by holding a bench trial rather

than a jury trial on the issue of damages.

I11. Discussion
A. Waiver of Right to Jury Trial

Petitioners readily acknowledge that the issue before us of whether a jury trial
is required following the entry of a default judgment for damages that are not for a sum
certain is an issue of first impression. To support their position that a jury trial must be held
where a jury demand has been made by one of the parties, Petitioners rely upon decisions
reached by courts in Michigan and Florida. In considering this issue in Wood v. Detroit
Automobile Inter-Insurance Exchang&1 N.W.2d 653 (Mich. 1982), the Michigan
Supreme Court examined the provisions of its general court rules (“GCR”) on the issue of

the right to a jury trial. Under GCR 508, either party may demand a jury trial and such a



demand “may not be withdrawn without the consent, expressed in writing or in court, of the
parties or their attorneys.” Id. at 658 (quoting GCR 1936, 508). Because both parties had
made a proper demand for a jury in Wood the Supreme Court framed the issue as “whether
defendant’s default’ somehow canceled the right or was the functional equivalent of a

waiver.” 321 N.W.2d at 658 (footnote supplied).

While the intermediate court of appeals had ruled against the defendant’s right
to a jury trial in Woodin reliance on an earlier decision, Asmus v. Barreft’ the Michigan
Supreme Court viewed the language from the earlier decision'' as dicta due to the
defendant’s failure in Asmusto object to the trial court’s denial of the jury demand.
Rejecting the position that a default judgment functions as a waiver of the right to a jury
trial, the Michigan Supreme Court held “that a defaulting party who has properly invoked
his right to jury trial retains that right if a hearing is held to determine the amount of

recovery.” 321 N.W.2d at 659 (emphasis in original); accord Zaiter v. Riverfront Complex,

’As in this case, the default at issue resulted from the defendant’s failure to
comply with discovery requests and his non-appearance at a scheduled court hearing. See
Wood 321 N.W.2d at 655.

10186 N.W.2d 819 (Mich. App. 1971).

""Maintaining “the law on this point is clear,” the Court in Asmusdeclared:
“A defaulted defendant has no right to a jury trial. Either he has waived that right by failure
to make a timely demand . . . or he has forfeited his right to a contested trial by the acts
constituting a default.” Id. at 823 (citing 2 Honigman & Hawkins, Michigan Court Rules
Annotated (2d ed.) at 659).



Ltd., 620 N.W.2d 646 (2001); but cf. Haynes v. Hannak002 WL 31938329 (Mich. App.
2002) (ruling that defendant’s failure to appear at jury trial on liability which resulted in

entry of default judgment constituted waiver of right to jury trial on damages).

In deciding whether a hearing was required in Wood the Michigan Supreme
Court looked to its procedural rules governing default judgments. While the applicable
procedural rule, GCR 520, authorized the trial court to hold further proceedings on the issue
of damages at its discretion, the rule further addressed the issue of whether that hearing
should be a bench trial or a jury trial. Under the Michigan rule governing default judgments,
the trial court was mandated to “accord a right of trial by jury to the parties when and as
required by the constitution.”" 321 N.W.2d at 659-60 (quoting Mich. GCR 1963, 520).
Based on the inclusion of this language in the rule, the court determined in Woodthat it “was
obliged to accord defendant its properly preserved right to jury trial.” Zaiter, 620 N.W.2d

at 652 (discussing basis for ruling reached in Wood."

">The constitutional section provided: “The right of trial by jury shall remain,
but shall be waived in all civil cases unless demanded by one of the parties in the manner
prescribed by law.” Wood 321 N.W.2d at 657 (quoting Mich. Const. 1963, art. 1, § 14).

PThe Michigan Supreme Court noted in Zaiterthat the procedural rule at issue
in Wood(GCR 1963, 520) is now MCR 2.603(B)(3)(b) and that the language change which
requires a jury trial “to the extent required by the constitution,” is merely one of style. 620
N.W.2d at 651-52 n.10, 11.
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In Curbelo v. Ullman571 So.2d 443 (Fla. 1990), the Florida Supreme Court
considered whether the entry of a default judgment against a defendant for failing to answer
or otherwise plead to the complaint serves as a bar to the request for a jury trial made by the
plaintiff. In deciding this issue, the court focused on the language of the Florida Rule of
Civil Procedure that prevents a jury demand from being withdrawn “without the consent of
the parties.” Id. at 444 (citing Fla.R.Civ.P. 1.430(d)). Because the procedural rule requires
an affirmative act such as a writing or an announcement in open court to waive the
previously requested jury trial, the Court in Curbeloheld that the defaulting defendant had

not affirmatively renounced the jury request by its failure to answer the complaint. Id.

The issue of what is required to constitute an affirmative waiver of the right
to a jury trial under the Florida Rules of Civil Procedure was recently examined in Shasho
v. Euro Motor Sport, InG.979 So.2d 343 (Fla. Dist. Ct. App. 2008). When the appellant
failed to file a responsive pleading, the appellees moved for and obtained a default
judgment. A non-jury trial was then held on the issue of unliquidated damages. Appellant,
who did not attend the damage proceeding, argued that he never waived his right to the jury
trial requested by the plaintiffs. 1d. at 345. Affirming the ruling of Curbelothat a defaulting
defendant is entitled to a jury trial even where the request was made by the plaintiff, the
court in Shash@roceeded to consider whether the defendant’s failure to participate in the

damage proceedings constituted a waiver of the right to a jury trial. Id. at 345-46. The court



concluded that the non-participation of a party or his counsel in proceedings does not qualify
as the necessary affirmative waiver of the right to a jury trial. Id. at 346. Conversely,
however, the participation of a party or his counsel in a non-jury trial without raising an
objection does constitute a waiver of the right to a jury trial. |d. Because neither appellant
nor his counsel had participated in the non-jury trial, the appellate court in Shashdound that

no waiver had occurred and remanded the case for a jury trial on the issue of damages.

In Rao v. WMA Securities, Inc., 752 N.W.2d 220 (Wis. 2008), the appellate
court squarely addressed the issue presented in the case before us: whether the entry of a
default judgment as a sanction for non-compliance with discovery orders constitutes a
waiver of the right to a jury trial.'"* After observing that the manner or time in which the
right to a jury trial’’> may be exercised or waived is a matter of procedure,'® the Wisconsin

Supreme Court identified the alternatives provided by its rules for such waiver. 1d. at 225.

“While the defendant in Raohad neither requested a jury trial nor complied
with a jury fee payment requirement, a co-defendant, who was later dismissed from the case,
had made the request and paid the requisite fee. Because the issue had not been raised, the
Wisconsin court simply assumed, without deciding, that the co-defendant’s jury demand was
attributable to the defendant. 752 N.W.2d at 224.

“The Wisconsin Constitution provides, in pertinent part: “The right of trial
by jury shall remain inviolate, and shall extend to all cases at law without regard to the
amount in controversy; but a jury trial may be waived by the parties in all cases in the
manner prescribed by law.” Wis. Const. art. I, § 5.

"*The Court noted in Rao*“that a court-promulgated rule of pleading, practice,
or procedure may prescribe the manner in which the state constitutional right to trial by jury
is waived.” 752 N.W.2d at 228 n.25.
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The right is automatically waived by a party’s failure to timely demand a jury trial or a
party’s failure to timely pay the jury fee.'” Id. The Wisconsin rules further provide that the
parties may give up the right to a jury trial by means of an oral or written stipulation. Id.

Because the defendant in Raohad not intentionally relinquished his right to a jury trial, the
court examined at length whether the entry of a default judgment for discovery violations
fell within the permissible ambit of the trial court’s authority to control the manner in which

a jury trial is waived." Id. at 226-30.

Examining its procedural rule governing default judgments, the court in Rao
recognized that “[1]f proof of any fact is necessary for the court to give [default] judgment,
the court shall receive the proof.” 752 N.W.2d at 227-28 (quoting Wis. Stat. § (Rule) court
rules, 806.02). The discretion imposed under the Wisconsin rule to resolve both factual and
procedural issues necessarily implies that the trial court has the authority to consider and rule
on the issue of damages.” 752 N.W.2d at 229-30. To conclude otherwise, the court

reasoned, would be at odds with the generalized grant of discretion imposed under the rule.

"7 As the court recognized in Raq the form of “waiver” that results from lack
of'a demand or timely payment under its rules is more akin to forfeiture than the traditional
notion of waiver which tends to involve an “intentional relinquishment of a known right.”
752 N.W.2d at 226 (citation omitted).

See supraote 16.

PThe court in Raolikened this discretion to that imposed in trial courts for
sanctioning a disobedient party for misconduct. 752 N.W.2d at 230.
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“[B]y engaging in conduct that results in a default judgment,” the provisions of the default
judgment rule were invoked. As a result, the appellate court concluded that the Rao
defendant had waived its right to a jury trial by virtue of the actions which led to the entry
of the default judgment. 752 N.W.2d at 230. As further support for its decision, the court
observed that federal courts applying the federal rules of civil procedure® are in agreement
that “a defendant’s default extinguishes the Seventh Amendment right to a jury trial on the

question of damages.” Id. at 233.%!

Having discussed the extra-jurisdictional cases relied upon by Petitioners, we
now consider the laws of this state to identify the circumstances under which the right to a
jury trial may be waived. Our constitution provides that “[i]n suits at common law, where
the value in controversy exceeds twenty dollars exclusive of interest and costs, the right of

trial by jury, if required by either party, shall be preserved.” W.Va. Const. art. III, § 13; see

*The court noted that its rules governing default judgments and sanctions for
discovery violations mirrored the provisions of the federal rules. 752 N.W.2d at 232.

*IThe treatise authorities on matters of federal civil procedure agree that the
trial court has discretion to resolve the award of damages in default judgment cases. “See
10 James Wm. Moore et al., Moore’s Federal Practicé 55.32 [2] [e], at 55-50 (3d ed.
2007) (‘[ T]he defaulting party is entitled to contest damages and participate in a hearing on
damages, if one is held, but has no right to a jury trial, either under the federal rules or under
the Constitution. The defaulting party waives normal rights to a jury trial by its default.”)
(footnote omitted); 10A Charles Alan Wright et al., Federal Practice and Procedufe688
at 69 (3d ed. 1998) (although ‘the court may order a jury trial as to damages in a default
situation if it seems to be the best means of assessing damages . . . neither side has a right
to demand a jury trial on damages.’) (footnotes omitted).” Raq 752 N.W.2d at 2339 n.45.
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alsoW.Va.Civ.Pro.R 38(a) (“The right of trial by jury as declared by the Constitution or
statutes of the State shall be preserved to the parties inviolate.””). While Petitioners did not
request a trial by jury in this case, the right to a jury trial was invoked by Respondents and
extended, by operation of law, to Petitioners under the constitution. SeeW.Va. Const. art.

1, § 13.

Under this Court’s rule making authority,* we have two different procedural
rules that address the manner in which a jury trial may be demanded and also how that right
may be waived. Rule 38 of our rules of civil procedure provides that any party may make
a jury demand “of any issue triable of right by a jury” concurrent with the filing of its
pleadings. W.Va.Civ.Pro.R.38(b). While the failure of a party to make a jury demand
constitutes a waiver of such right under Rule 38(d), this waiver is expressly made subject

99 ¢¢

to the trial court’s ongoing right to “order a trial by a jury of any or all issues” “at any time.”
W.Va.Civ.Pro.R.39(b). Once a jury demand is made, however, that demand “may not be
withdrawn without the consent of the parties.” W.Va.Civ.Pro.R.38(d). The rules provide

that the parties may stipulate in open court or submit a written document to evidence their

joint consent to withdraw a jury demand. W.Va.Civ.Pro.R.39(a). In the event that a jury

*2SeeW.Va. Const. art. VIIL, § 3 (providing that supreme court “shall have
power to promulgate rules for all cases and proceedings, civil and criminal, for all of the
courts of the State relating to writs, warrants, process, practice and procedure, which shall
have the force and effect of law™).
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trial is not authorized under either the constitution or state law, the trial court has the right

to recognize this lack of authority either by motion or sua sponte. |d.

Because the parties did not jointly consent to a withdrawal of the jury demand
made by Respondents and because the trial court did not find that a jury trial was not
provided by law, Petitioners contend that the Respondents’ jury demand remained in effect.
Essentially, what Petitioners argue is that the trial court cannot look outside the provisions
of Rules 38 and 39 with regard to when a jury trial demand may be waived, withdrawn, or
extinguished as a result of the imposition of a sanction such as a default judgment. We
disagree. In this case a default judgment was entered by the trial court for Petitioners’
failure to comply with discovery requests and to appear for a pretrial conference. As we
recognized in syllabus point four of State ex rel. Richmond v. Sandégx; W.Va. 103, 697
S.E.2d 139 (2010), “[t]he inherent power of courts to sanction misconduct includes the
authority to enter default judgment orders in appropriate circumstances.” See als®yl. Pt.
1, Bell v. Inland Mut. Insur. Cd 75 W.Va. 165,332 S.E.2d 127 (1985) (holding that “[t]he
imposition of sanctions by a circuit court under W. Va. R. Civ. P37(b) for the failure of a
party to obey the court’s order to provide or permit discovery is within the sound discretion
of the court and will not be disturbed upon appeal unless there has been an abuse of that

discretion”).
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Rule 55, our rule of civil procedure that addresses judgment by default,
provides:

If, in order to enable the court to enter judgment or to carry it

into effect, it is necessary to take an account or to determine the

amount of damages to establish the truth of any averment by

evidence or to make an investigation of any other matter, the

court may conduct such hearings or order such references as it

deems necessary
W.Va.R.Civ.P. 55(b)(2) (emphasis supplied). This language makes clear that West Virginia
trial courts are imposed with the authority to resolve the issue of damages in connection with

the entry of a default judgment.”

Pursuant to this well-accepted and previously unchallenged authority, the trial
courts in this state have routinely handled the issue of damages in default judgment cases.
See, e.gSyl. Pt. 6, in part, Cales v. Wills212 W.Va. 232, 569 S.E.2d 479 (2002) (holding
that “[w]hen unliquidated damages are involved, a plaintiff must utilize the procedure under
Rule 55(b)(2) of the West Virginia Rules of Civil Procedure for obtaining default damages
against a defaulting party”’); Farm Family Mut. Insur. v. Thorn Lumber, 202 W.Va. 69, 501
S.E.2d 786 (1998) (remanding default judgment to trial court for evidentiary hearing on

damages); see als®yllabus Farley v. Economy Garagé70 W.Va. 425, 294 S.E.2d 279

»Because the proceeding is subject to the discretion of the trial court, it would
be within the trial court’s authority to empanel a jury for the purpose of determining
damages should the court deem it necessary. SeeW.Va.Civ.Pro.R. 55(b)(2).

14
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(1982) (requiring hearing to determine unliquidated damages for entry of default

judgment).*

Having recognized the clear authority of trial courts to determine damages in
a default judgment proceeding under Rule 55(b)(2), we find it necessary to further address
the manner in which Petitioner first raised the issue of being denied a jury trial on the issue
of damages. The record reflects that Petitioners were represented by counsel at the damages
hearing® and that no objection was made by Petitioners’ counsel as to the bench trial nature
of the proceeding. Until the filing of this appeal, Petitioners had never challenged the lack
of a jury trial on the issue of damages. Barring any statutory exception,*® the participation
of a party or his counsel in a non-jury trial without raising an objection constitutes a waiver

of the right to a jury trial. See Stephenson v. Ashhui3i7 W.Va. 141, 144, 70 S.E.2d 585,

*In Farley, this Court recognized the “substantial similarity between our Rule
55(b)(2) and the federal counterpart.” 170 W.Va.at427,294 S.E.2d at281; see also Coury
v. Tsapis 172 W.Va. 103, 106, 304 S.E.2d 7, 10 (1983) (discussing effect of federal rule’s
distinction between default and default judgment for appeal purposes and observing that
state rule makes no such distinction).

»Petitioners’ former counsel, Michael Snyder, represented to the trial court at
the damage hearing that he was there on behalf of Ms. Drumheller, D.F. Briarpatch, and
Engineering Construction Support. He indicated that he had no authority to represent Lindal
Cedar Homes. Petitioners’ current counsel, Mr. Offut, represented during the oral argument
of this case that he represented all three of the corporate entities that were named as
defendants.

**See, e.gW.Va. Code § 56-6-11 (2012); Syl. Pt. 1, Hickman v. Baltimore &
0. R. Co, 30 W.Va. 296, 4 S.E. 654 (1887), overuled on other grounds as stated in
Richmond v. Hendersp#8 W.Va. 389, 37 S.E. 653 (1900).
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587 (1952) (recognizing principle that waiver of jury trial need not be expressly stated but
may appear from parties’ conduct). By participating in the proceeding without raising an
objection to the lack of a jury, Petitioners clearly waived any right they may have had to
object to the trial court’s decision to resolve the issue of damages without the use of a jury.

See id.

B. Sufficiency of the Evidence

Petitioners contend that the evidence introduced by Respondents at the damage
hearing in support of their claim was insufficient as a matter of law. At the hearing,
Respondents, through the testimony of Mrs. Fillinger, the bookkeeper for Fillinger’s
Contracting, introduced three alternate damage calculations. The highest figure was
$67,297.29, the middle figure was $64,489.20, and the lowest figure was $60,871.60. In
explanation of the varying figures, Respondents elucidated that the highest figure reflected
the total amount that remained owing based on the invoices which were sent to Petitioners.
The middle figure represented an alternate calculation that Respondents’ counsel requested
which is based on the contractual daily rate of $600 plus $100 for an extra man. The lowest

figure was an alternate calculation which omitted the $100 daily charge for an extra man.

The Court commented during the hearing: “We are in a case of an unusually

messy nature because of the vagueness of the type of invoices and the distance of memory
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and testimony that supports them, so all of that is a challenging thing. . . .” To account for
the issues of poor record-keeping, work that exceeded the scope of the contract, and some
unsatisfactory work, the trial court started with the lowest of the three damage figures
offered by Respondents --$60,871.60 -- and then reduced that figure to $45,000. To that
amount, the trial court permitted the contractual late fee of ten percent to be added for a total

award of $49,400.00.%”

Like the trial court, we find the evidence introduced by the Respondents at the
damages hearing to be less than ideal. Given that the trial court discounted by more than
$20,000 the amount of the unpaid invoices that Respondents sought payment for and given
that Petitioners offered no countervailing physical evidence to dispute the amount of the
outstanding invoices, we are without any firm basis to conclude that the evidence relied

upon by the trial court was insufficient as a matter of law.

Based on the foregoing, the decision of the Circuit Court of Jefferson County
is affirmed.

Affirmed.

*’See supranote 7 (recognizing $100 mathematical error).
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