
  
    

   
  

   
   

  
  

       

  
  

 

           
              

  

               
             

              
              

              
         

              
             
                  

                
                
              

               
             

              
               

             

             
              

               

STATE OF WEST VIRGINIA
 
SUPREME COURT OF APPEALS
 

James Wayne Lowe, FILED 
November 28, 2011 Petitioner Below, Petitioner 

RORY L. PERRY II, CLERK
 
SUPREME COURT OF APPEALS
 

OF WEST VIRGINIA
 vs) No. 11-0546 (Mercer County 10-C-368) 

David Ballard, Warden, 
Respondent Below, Respondent 

MEMORANDUM DECISION 

Petitioner James Wayne Lowe appeals the circuit court’s order denying his petition 
for writ of habeas corpus following an omnibus hearing. The respondent warden has filed a 
response. 

This Court has considered the parties’ briefs and the record on appeal. The facts and 
legal arguments are adequately presented in the parties’ written briefs and the record on 
appeal, and the decisional process would not be significantly aided by oral argument. Upon 
consideration of the standard of review, the briefs, and the record presented, the Court finds 
no substantial question of law and no prejudicial error. For these reasons, a memorandum 
decision is appropriate under Rule 21 of the Revised Rules. 

Petitioner pled guilty to five counts of first degree sexual assault and one count of 
third degree sexual assault. The circuit court sentenced petitioner to fifteen to twenty-five 
years on the five counts of first degree sexual assault and one to five years for the one count 
of third degree sexual assault. The circuit court then suspended the sentences as to three of 
the five counts of first degree sexual assault and the one count of third degree sexual assault. 
The circuit court ordered that petitioner was to be placed upon probation for five years 
following his service of consecutive fifteen to twenty-five year terms as to the remaining two 
counts of first degree sexual assault. Petitioner filed the instant petition for habeas corpus 
relief and an omnibus hearing was held. Following this hearing, the circuit court denied the 
petition for habeas corpus in an eighty-four page order. Petitioner now seeks a reversal of 
the circuit court’s decision, alleging six assignments of error. 

Those assignments of error are: 1)Whether the failure of his trial counsel to request 
a competency hearing and further competency evaluation, and his failure to file a writ of 
mandamus to order the circuit court to rule on the issue of criminal responsibility prior to 



          
            

             
           

               
               

            
             
            

              
             

              
            
                

            
                  
            

            
               

     

    

  

    
   
   
   
   

            
                 
   

sentencing constituted ineffective assistance of counsel; 2) Whether the petitioner, who 
alleges that he was diagnosed with schizophrenia, major depression, a personality defect and 
borderline intellectual functioning, could form the requisite mens rea at the time of the 
criminal act; 3)Whether the petitioner’s plea was involuntary based upon the petitioner’s 
allegations that the circuit court did not fully educate him of the nature and consequences of 
his plea agreement and because the petitioner alleges that he suffered from effects of his anti-
depression medication at the time he entered into the plea agreement; 4)Whether the 
petitioner never received the benefit of his plea bargain because the trial court considered 
allegedly impermissible evidence in imposing his sentence; 5) Whether a sentence of thirty 
to fifty years in the penitentiary is excessive and disproportionate to the character and degree 
of the offense pursuant to the Eighth Amendment of the United States Constitution and 
Article III, Section 5 of the West Virginia Constitution; and 6) Whether the petitioner was 
denied his Fifth Amendment right against self-incrimination when he alleges that he was 
coerced into giving a statement by threats from police officers. 

The Court has carefully considered the merits of each of the petitioner’s arguments 
as set forth in his petition for appeal. Finding no error in the denial of habeas corpus relief, 
the Court fully incorporates1 and adopts the circuit court’s detailed and well-reasoned “Order 
Denying the Petitioner’s Petition for Writ of Habeas Corpus ad Subjiciendum and Removing 
it from the Court’s Active Docket,” dated March 24, 2011, and attaches the same hereto. 

For the foregoing reasons, we affirm. 

Affirmed. 

ISSUED: November 28, 2011 

CONCURRED IN BY: 

Chief Justice Margaret L. Workman 
Justice Robin Jean Davis 
Justice Brent D. Benjamin 
Justice Menis E. Ketchum 
Justice Thomas E. McHugh 

1 The Court has redacted certain references within the circuit court’s order which 
would reveal the identities of some of the victims in this case in line with its practice in 
regard to sensitive matters. 
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NOTED CIVil DOCKET 

MAR 2"4' 20n'" 
IN THE CIRCUIT COURT OF MERCER COUNTY, WEST VIRG ~A. " 

JULIE BALL 
OLERK CIROUIT COURT

STATE OF WEST VIRGINIA, ex reI. MERCER'CO\JNTY 

JAMES WAYNE LOWE, PETITIONER, 

,v. Civil Action No.10-C-368-DS 

DAVI]) BALLARD, WARDEN, ' RESPONDENT. 

MT. OLIVE CORRECTIONAL COMPLEX, 

ORDER DENYING THE PETITIONER'S PETITION FOR 


, WRIT OF HABEAS CORPUS AD SUBJICIENDUM AND REMOVING iT FROM THE 


COURT'S ACTIVE DOCKET 

," " 

. , 

On October 21,2010, this matter Gru:ne before the Court, the Honorable Derek C. Swope 

presiding, for a hearing 01\ the Petitioner's Petition for Writ of Habeas Corpus ad Subjiciendum, 

brought pursuant to the provisions of Chapter 53, Article 4A of the West Virginia Code, as 
, . 

amended, filed on Mr. Lowe's behalf by and thf~ugh his Court appointed counsel, Natalie N. 

Hager, Esq. The Petitioner and Joe Harvey, Esq., his counsel appeared. Timothy D. Boggess, 
..' 
.: .~. .

Esq., Prosecuting Attorney ofMercer County, West Virginia, appeared on behalf of the State of 

West Virginia. 

The Petitioner is seeking post-conviction.Ha:bea,s Corpus relief from his'May 22, 1995 

plea agreement, in which Petitioner was sentenced to not le~s than fifteen (15) nor more than 
, ' 

twenty-five (15) years for each of the five'(5) counts of first degree sexual assault, [and'not less 

than ~me (1) nor more than five (5) years on one (1) count of third degree sexual assault. These 

[The sentence for a conviction of tirst degree sexual assault is fifteen to thirty-five years. This 
was the sentence in 1995,and remains the sentence today. See W. Va. Code Ann. §61-8B-3 (1995). 
However, prior to 1991, the maximum sentence was twenty-five years~ rather than thirty-five years. The 
Petitkmer apparently pled to Counts that p.ad occurred in the 1980's, , prior to the change in the law. As a < 

result, the Petitioner was properly sentenced to fifteen to tWen:ty-five years on these counts. 
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sentences were imposed to run consecutively by the Honorable Judge John R. Frazier. The effect 

of the CoUrt's sentence in this case is that the Petitioner must serve a minimunt of thirty (30) 
, ' 

years in the penitentiary, and a maximum offifty (50) years before he is eligible for release upon 

a period ofprobation offive (5) years after serving his sentence, absent a showing that he is 

being ~awfu.1ly detained due to prejudicial constitutional errors, in the Uilderlying criminal 

proceedings. 

Whereupon, the Court, having retired and considered the Petitions, the State's response, 

, the,Court files, the transcripts, the arguments ofcounsel, and the pertinent legal authorities, does 

hereby DENY the Petitioner's Petition for Habeas Corpus. 

ill support ofthe aforementioned ruling denying r,elief, the Court makes the following 

General Finding ofFa"ct and Conclusions ofLaw: 

I. FACTUALIPROCEDURAL mSTORY 


Case No. 95-F-03: The Indictment/Counts Specific to Each Offense 


A. The Indictment 

By a True Bill returned in February 1995 by the Mercer County Grand Jury, the 

Petitioner, James W. Lowe, was indicted in a twenty-five (25) count indictment for the offenses 

ofFirst Degree Sexual Assault, Sexual Abuse by a Custodian or Guardian and Third Degree 

, Sexual Assault. 

B. Counts Specific to Each Offense 

, Out of the twenty-five (25) count indictment, nineteen (19) counts were for Sexual 

Assault in the First Degree, namely, Counts 1,2,5,6,9, 10, 11, 12, 13, 14, 15, 17, 18, 19,20,21, 

22,23, and 24; four (4) counts were for Sexual Abuse by a Custodian or Guardian, namely, 

Counts 3, 4, 7,.and 8; and two counts were for Sexual Assault in the Third Degree, namely, 

Counts 16 and 25. 

C. Pre-Trial 'Proceedings 

The Petitioner was arrested on or about November 28, 1994, 'and transported to the 

Southern Regional Jail in Beaver,. West Virginia, by C. S.'Myers and John M: Bailey With the 

Bluefield Police Department. The Court appointed Tracy BUrks, Esq. to represent Mr. Lowe. On 

February 1, 1995, the Petitioner, by and through counsel, Tracy Burks, Esq. fIled a Motion for 
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Mental Status Evaluation to determine wheth~r the Petitioner was competent to stand trial and to 

determine the Petitioner's criminal responsibility at the time of the alleged offenses. The 

Honorable John R. Frazier granted the Petitioner's Motion for Mental Status Evaluation on 

February 6, 1995. 

A psychiatric and psychological evaluation took place on March 6, 1995,2 at the 

. Charleston Psychiatric Group, Inc. Drs. Ralph S. Smith, Jr., M.D., and Rosemary L. Smith, 

Psy.D. conducted the evaluation, which consisted ofa clinical psychiatric interview, mental 

status examination, Structured Interview ofReported Symptoms, and psychological testing. fu 

the evaluation report dated March 6, 1995, the report made findings that Mr. Lowe's "common 

sense knowledge base was poor, and his social judgment in contrived situations was 

marginal ... 96.8% ofthe population functions intellectually better than he...he scored in the 

educably [sic Jmentally retarded range [on the spelling subtest] ... feelings ofunreality are 

present." However, Drs. Ralph and Rosemary Smith opined that Petitioner was found competent 

. , to stand trial and that he was criminally responsible at the times of the alleged crimes. 

On February 15, 1995, the Petitioner was indicted on the twenty-five (25) counts set out 

above. The Trial was set for May 25, 1995. On April 12, 1995, without holding a hearing on the 

competency evaluation, Judge Frazier sua sponte concluded that the Defendant was competent to 

stand trial. This conclusion was based upon his consideration ofthe psychiatric report from the 

Charleston Psychiatric Group. Judge Frazier made no finding as the whether the Petitioner was 

criminally responsible for the alleged criminal acts. The Petitioner's trial attorney, Mr. Burks, 

took no action to challenge Judge Frazier's decision. 

D. Plea Agreement 

. Petitioner entered a guilty plea to five counts ofSexual Assault in the First Degree 

(Counts 12, l3, 14,22 .and 23) and one count of Sexual Assault in the Third Degree (Count 25) 

on May 22, 1995. TIie remaining counts were dismissed. The countS pled to involved two 

. 2There is an apparent error in the Petitioner's brief, which states that Judge Frazier ordered the 
psychological. examination on the same date that the Defendant had the evaluation in Charleston. 
Instead, from the evaluation report, it seems that theev~luation took place on March 6; 1995, not 
Febtuary 6, 1995. 
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victims, 

At the plea hearing Judge Frazier asked ifMr. Burks explained to the Petitioner his right 

to appeal the Court's decision on competency, to which Mr. Burks replied, "Your Honor, I'll be 

honest, I don't know if! went over the part about the challenging, but I infOlmed him of the 

results ... "4 

The Court: Do you agree with the results? 

The Defendant: Well, I'm going. to say - I might get in troubl~ for saying it but 

that doctor down in Charleston don't know his - - [sic] from a hole 

in the ground. 

Mr. Burks: He didn't like the doctor too well, Your Honor. I don't think he 

disagree [sic] too much with - - we didn't - - about the competency 

part:~ 

During the plea hearfug the Petitioner appears to have been under the influence of 

prescription medication, specifically, Nortiptyline 100 mg, an anti-depressant: 

The Court: I take it, you've been injail now, for how long, Mr. Lowe? 

The Defendant: 175 days, today, sir. 

The Court: Almost six months, then? 

The Defendant: Yes, sir. 

The Court: And] t.ake it, during that time, you haven't used any illegal drugs? 

The Defendant: No, sir. They've got. me on some kind ofgeneric nerve pill but, as 

you can see, it does not work. 

The Court: 	 I can see you're h~ving some reaction to it. I take it that doesn't 

interfere with your thinking though, your mind or anything; you 

know where you are and what's going on? 

3Due to the sensitive matters in this case, the Court adheres to the common practice of using 
initials instead ofthe names ofthe young victims. 

4Transcript, 5/22/1995 at page 32:12-14. 

sTranscript, 5/22/1995 at page 32:15-21. 
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The Defendant: SometiIhes.6 

The Court accepted the Defendant's plea on May 22, 1995. 

E. Sentencing Hearing 

At the sentencing hearing on June 26, 1995, Judge Frazier asked the Petitioner a series of .. 

questions pertaining to the plea agreement. Judge Frazier also explained the nature of the . 

sentence, stating at some points that the sentence for each of the counts ofFirst Degree Sexual 

Abuse would be up to thirty-five years, and alternatively, stating that the sentence would be ~t 

most twenty",five years:7 

So, it is the judgment of this Court that as to each one of these sexual assault 
charges, that's Counts 12,.13, 14, 22nd and 23 rd Counts, that you be sentenced to 
the penitentiary of this State for an indeterminate term ofnot less than fifteen nor 
more than thirty~five years... the effect of what I'm doin' [sic] here is to - ~ 

sentence you to th~ penitentiary for at least thirty years but nor more than fifty 
. years, and ifI said thirty-five years before, I meant twenty-five on each of the 
sexual assault first degree charges; that those 'are to run consecutively; one to five 
on the sexual assault to run cOnSecutively; I'm gonna [sic}suspend Counts 14, 
22nd,.23rd and 25 and direct that once you serve the thirty year - - thirty to fifty year 
sentence - - that's correct isn't it ~ - fifty year sentence that you be returned and 
placed on probation at that time for that period of time. That will get you into the 
latter part ofyour sixties, ifyou're stil1living at that time, and hopefully there 
would not be any further danger to the - - ~ to the community.8 

The Court also permitted testimony from alleged.victims ofthe Petitioners' .at the 

sentencing hearing. However, the victims who testified were not the victims ofthe crimes to 

which the Petitioner pled guilty. 

F. Sentencing Order' 

Pursuant to the penalties prescribed by the West Virginia Code for the above offenses, on 

June 2~, 1995, Judge Frazier sentenced the Petitioner as follow~: 

This matter came on this day for disposition, there being present in Court Charles 
W. Pace, Assfstant Prosecuting Attorney for the State of West Virginia, and the 

6Transcript 5/2211995; pg. 33, 17-24; 34. 

7See Footnote 1. 

8Transcript, 6/26/1995 at page 28. 
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Defendant being led to the bar of the Court in custody of the Sheriff; came also Tracy P. 
Burks, counsel for Defendant, the Defendant having heretofore entered a plea to the 
criminal offense of Sexual Assault - 1 st Degree and Sexual Assault - 3rd Degree as the 
State in Counts 12, 13, 14,22,23 and 25 of the indictment and was adjudicated guilty of 
said offenses; and the Court having received the presentence inyestigation report from the 
Probation Department ordered the same filed, and after considering said report, hearing 
testinlony and the statements ofcounsel and defendant, the Court finds that the Defendant 
is not a fit and proper person for probation because (1) there is a substantial risk that the 
Defendant will commit another crime during any period ofprobation or conditional 
discharge; (2) probation or conditional discharge would unduly depreciate the seriousness 
of the Defendant's crime; (3) public good would not be served by placing the Defendant 
on probation, and (4) public good would be served by the Court imposing a sentence of 
incarceration; it is the judgment of the Court that the Defendant, James Wayne Lowe is 
guilty in 'manner and form of Sexual Assault - 1st Degree and Sexual Assault - 3 rd Degree, . 
as contained in Counts 12, 13, 14,22,23, and 25 of the indictment, and the Court 
inquired of the Defendant is there was anything he had to say why the Court should not 
proceed to pronounce judgment against him and nothing being offered or alleged in delay 
ofjudgment, it is, therefore, ORDERED that James Wayne Lowe be taken from the bar of 
this Court to the Southern Regional Jail and therein confined until such time as the 
Warden of the penitentiary can conveniently send a guard for him and that he be taken 

. from the jail to the penitentiary of this State and therein confined for the indeterminate 
term ofnot less than fifteen (15) nor more than twenty-five (25) years on each ofCounts 
12, 13, 14,22 and 23, on the charge of sexual assault _1 st degree as contained in the 
indictment; it is further ordered that the Defendant be confined for an additional 
indeterminate term ofnot less than one (1) nor more than five (5) years for Count 25 on 
the charge ofsexual assault - 3rd degree as contained in the indictment, said sentences to 
run consecutively; it is further Ordered that Counts 14" 22, 23, and 25 ofthe indictment 
be, and the same are hereby suspended and the Defendant is hereby placed on probation 
for a period of five (5) years after serving his remaining sentence for Counts 12 and 13 of 
the indictment. It is further ordered that the Defendant receive credit of seven (7) months 
on said sentence for .Count No. 12 of the indictment. 

Whereupon, counsel for the Defendant moved that the Defendant be placed under 
security while incarcerated, which motion is granted. The Court further recommends that 
the Defendant receive treatment for sex offenders. ' 

On motion ofthe State, it is Ordered that the remaining nineteen counts contained 
in the indictment be dismissed. 

G. Post-Trial Matters 

On October 18, 1995, the Petitioner filed a motion for reconsideration ofhis sentence, 

which was denied by Judge Frazier on December 19,.1995. 
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H. Appeal to the West Virginia Supreme of Appeals - Refused 

On October 23, 1995, the Petitioner, by and through counsel, filed an appeal with the 

West Virginia Supreme Court ofAppeals. The Petitioner's appeal was based on the following 

grounds: 

(I)That the Circuit Court erred in basing Petitioner's sentencing on impermissible factors; 
(2)That the Circuit Cour.t erred by refusing to consider Petitioner's suitability for 
probation; and . 
(3)That the Circuit Court erred by sentencing Petitioner disproportionately to the 


character and degree of the offense. 


The appeal was refused by the West Virginia Supreme Court ofAppeals on June 12; 

1996. 

I. The Petitioner's Pro Se Petition under W. Va. Code §53-4A-l for Post Conviction 


Habeas Corpus' 


On'or about March 14,2000, the Petitioner, pro se, filed his first Petition for Writ of 

Habeas Corpus, which was summarily dismissed by the Circuit Court. On or about Novem1?er 

20, 2001;the Petitioner, pro se, filed his second Petition for Writ of Habeas Corpus. 

The Circuit Court appointed Bill Huffinan, Esq. to represent Petitioner in these 

proceedings. Mr. Huffman subsequently withdrew as counsel. On or about July 8, 2002, the 

Circuit Court appointed Steven Mancini, Esq., to represent the Petitioner on his second writ of 

Haheas Corpus. ' 

2. The Amended Petition 


On October 30, 2002, the Petitioner, by and through counsel Steven Mancini, Esq., filed ' 


an amended petition for Writ ofHabeas Corpus. Counsel raised the following grounds: 

(A) 	 THAT PETITIONER, AS DEFENDANT IN THE ORIGINAL TRIAL 
COURT PROCEEDING, SHOULD HAVE BEEN AFFORDED TIlE 
OPPORTUNITY FOR A SEXUAL OFFENDER EVALUATION PRIOR 
TO SENTENCING, AND THAT THE TRIAL COURT DID NOT 
CONSIDER PETITIONER'S ELIGIBILITY FOR PROBATION 

(B) 	 THAT THE TRIAL COURT IMPERMISSIBLY CONSIDERED, IN 
SENTENCING PETITIONER, FACTORS EXTRINSIC TO THE 
CHARGES UPON WHICH PETITIONER HAS PLED GUILTY 
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(C} 	 THAT THE TRIAL COURT FAILED TO DECIDE ONE OF THE 
ISSUES IN PETITIONER'S AMENDED PETITION; TO WIT, THAT 
THE LANGUAGE IN THE TRIAL COURrS AMENDED 
COMMITMENT ORDER DID NOT SUPPORT CONSECUTIVE 
SENTENCING 

3. Losh Checklist for the First Habeas Corpus 


Waived Grounds: 


In the Losh Checklist filed by Mr. Mancini, the Petitioner waived the following grounds 

for relief: 

Lack of trial-court jirrisdiction 

Unconstitutionality of statute under which conviction obtained 

Indictment showing on its face that no offense was committed 

Prejudicial pre-trial publicity 

Mental competency at time" ofcrime 

Language barrier to understanding the proceedings 

Denial of counsel 

Unintelligent waiver ofcounsel 

Failure ofcounsel to take an appeal 

Consecutive sentence for the same transaction 

State's knowing ,use ofperjured testimony 

Falsification of a transcript by prosecutor 

Double jeopardy 

Irregularities in arrest 

Excessiveness or denial ofbail 

No preliminary hearing 

megal detention prior to arraignment 

Irregularities or errors in arraignment 

Challenges to the compol:lition ofgrand jury, or to its procedures 

Defects in indictment 

Prejudicial joinder ofdefendruits 
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Lack of full public hearing 

Claim of incompetence at time of offense. as opposed to time of trial 

Claims concerning use of informers to convict 

Instructions to the jury 

Claims of prejudicial statements by trial judge 

Claims o~prejudicial statements by prosecutor 

Sufficiency of eVidence 

Acquittal ofco-defendant on same charge 

Defendant's absence from part ofthe proceedings 

Improper conimunications between prosecutor or witness and jury 

Asserted Grounds 

Mr. Mancini asserted the following Losh groun.ds and indicated that the following were 

still being investigated: 

Denial of speedy-trial right. Still being inv~stigated. 

Involuntary guilty plea. Still being investigated. 

Mental competency at time of tria lip lea, cognizable even ifnot asserted at 

proper time, or ifresolution not adequate. Still being investigated. 

Incapacity to stand trial/enter into plea due to drug use. Still being 

investigated. 

Coerced confessions. Still being investigated. 

Suppression ofhelpful evidence by prosecutor. Still being investigated: 

Unfulfilled plea bargains. See second ground in pro se petition. 

Information in pre-sentence report erroneous. See first and second ground 

in pro se petition. 

Ineffective assistance ofcounsel. Still being investigated. 

Failure to provide copy of indictment to defendant. Still being 

investigated. 

Improper venue. Still being investigated. 

Pre-trial delay. Still being investigated. 
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Refusal ofcontinuance. Still being investigated. 


Refusal to subpoena witnesses. Still being investigated. 


Non-disclosure of Grand Jury minutes. Still being investigated. 


Refusal to turn over witness notes after witness has testified. Still being 


investigated. 


Constitutional errors in evidentiary rulings. Still being investigated. 


Questions ofactual guilty upon an acceptance ofguilty plea. 


Severer sentence than expected. See third ground in pro se petition. 


Excessive Sentence. See third ground inpro se petition. 


Mistaken advice ofcounsel as to parole or probation eligibility. Still being. 


investigated. . 


Amount of time served on sentence, to be served or for which credit 


applies. See third ground 'in Amended Petition. 


J. The Febtuat:y 28, 2003 Habeas Hearing 

At the February 28,2003 Habeas hearing, the Court asked Mr. Mancini ifhe had given 

the Petitioner an opportunity to go over the Losh checklist: . 

Mr. Mancini: Uh, I just, I went through this with Mr. Lowe and then I . 
filled it out on my own. 

The Court: Did he sign it? 

Mr. Mancini: No, I signed it.9 

Additionally, it was admitted that Mr. Mancini did not explain the Losh list to the 

Petitioner, nor did Mr. Mancini meet with the Petitioner prior to the Habeas hearing at the Mt. 

Olive Correctional Facility. At the hearing, Judge Frazier addressed the grounds of 

"impennissible factors in sentencing, failure to consider probation, and disproportionate 

sentencing. " 

On September 11,2003, Judge Frazier denied the Petitioner's Writ ofHabeas Corpus, 

addressing the three grounds raised at the Habeas hearing. Petitioner appealed the order, by and 

9Transcript, 2/28/2003 
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through counsel, Mr. Mancini, to the West Virginia Supreme Court ofAppeals on August 23, 

2004. On September 1, 2004, the petition was refused. 

II. THE PETITIONER'S AMENDED PETITION FOR WRIT OF HABEAS CORPUS 

.AD SUBJICIENDUM UNDER W. VA. CODE §53-4A-IILOSH CHECKLISTIRESPo.NSE . 	 . 

TO. AMENDED PETITION FOR WRIT OF HABEAS Co.RPUS 

Amended Second Petition for Writ of Habeas Corpus._ Ad Subiiciendum 

On August 18, 2009, the Petitioner, by and through counsel Natalie Hager, Esq., filed an 

amended second petition for Writ ofHabeas Corpus, ad subjiciendum.' The Petitioner argued:' 

(1) 	 . THE DOCTRINE OF RESJUDICATA DOES NOT APPLY TO THE PRESENT 
PETITION FOR WRIT OF HABEAS CORPUS, AD SUBJICIENDUM, 
BECAUSE PRIOR LOSH LIST WAS SUBMJITTED TO THE COURT 
WITHOUT PETITIONER'S KNOWLEDGE, CONSENT AND SIGNATURE 
AND BECAUSE THE COURT FAILED TO MAKE FINDINGS OF FACT AND 
CONCLUSIONS OF LAW AS TO THE GROUNDS RAISED IN 
PETmONER'S PREVIOUS PETITIONS 

(2) 	 ASSISTANCE OF COUNSEL PROVED TO BE INEFFECTIVE AT THE . 
TRIAL LEVEL AS WELL AS DURING PREVIOUS HABEAS CORPUS 
PROCEEDING 

. (3) 	 THE PETITIONER, WHO WAS DIAGNOSED WITH scmzoPHRENIA, 
MAJOR DEPRESSION, A PERSONALITY DEFECT AND BORDERLINE 
INTELLECTUAL FUNCTIONING, COULD NOT FORM THE REQUISITE 
MENS REA AT THE TIME OF THE CRIMINAL ACT 

(4) 	 THE PETITIONER'S PLEA WAS lNVOLUNTARY BECAUSE THE CIRCUIT 
COURT DID NOT FULLY EDUCATE HIM OF THE NATURE AND 
CONSEQUENCES OF HISPLEA AGREEMENT AND BECAUSE THE 
J>ETITIONER SUFFERED FROM EFFECTS OF HIS ANTI-DEPRESSANT 
MEDICATION AT THE TIME HE ENTERED INTO THE PLEA 
AGREEMENT 

(5) 	 THE PETITIONER NEVER RECEIVED THE BENEFIT OF HIS PLEA 
BARGAIN BECAUSE THE TRIAL COURT CONSIDERED IMPERMISS]J3LE 
EVIDENCE IN IMPOSING HIS SENTENCE' 

(6) 	 A SENTENCE OF THIRTY TO FIFTY YEARS IN THE PENITENTIARY IS 
EXCESSIVE AND DISPROPORTIONATE TO THE CHARACTER AND 
DEGREE OF THE OFFENSE PURSUANT TO THE WEST VIRGINIA STATE 
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J 

CONSTITUTION, ARTICLE ill, SECTION 5 

(7) 	 THE PETITIONER WAS DENIED HIS FIFTH AMENDMENT RIGHT 
AGAINST SELF-INCRIMINATION .WHEN HE WAS COERCED INTO 
GIVING A STATEMENT BY THREATS FROM POLICE OFFICERS 

State's Response to Amended Second Petition: Respondent's Memorandum in Opposition 
to Petition for Writ ofHabeas Corpus 

The State responded to the motion from the Petitioner on December 3,2009. The State 

argued that the Petitioner's counsel at the Habeas stage was effective, because the actions ofMr. 
. 	 . 

Mancini appear reasonable and that Mr. Mancini is a competent and exp~rienced attorney. 

'Further, the State argued that the Petitioner crumot show that his Habeas petition would have 

been granted without the alleged errors by Habe&s counsel. The State did· not respond to any of 

the petitioner's other contentions, except to say they are beyond the scope of the proceedings. 

The Losh Checklist for the Second Habeas Corpus 

Waived Grounds: 


On August 18, 2009, by and through Petitioner's new counsel, Natalie N. Hager, Esq., the 


Petitioner waived the following. grounds: 

Lack of trial-court jurisdiction 

Unconstitutionality of statute under which conviction obtained 

Indictment showing on its face that no offense was committed 

Prejudicial pre-trial publicity 

Denial ofspeedy trial right 

Language barrier to .understanding the proceedings 

. Denial'of counsel 


Unintelligent waiver ofcounsel 
 I 

Failure ofcounsel to take an appeal 

Consecutive sentence for the same transaction 

Suppression of helpful evidence by prosecutor 

State's knowing use ofperjured testimony 

Falsification ofa transcript by prosecutor 
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Double jeopardy 

Irregularities in arrest 

Excessiveness or denial ofbail 

No preliminary hearing 

Illegal detention prior to arraignment 

Irregularities or errors in arraignment 

Challenges to the composition of grand jury, or to its procedures 

Failure to provide copy of indIctment to defendant 

Defects in indictment 

Improper venue 

Pre-trial delay 

Refusal ofcontinuance 

Refusal to subpoena witnesses , 

Prejudicial joinder ofdefendants 

Lack of full public hearing 

Non-disclosure ofgrand jury minutes 

Claims concerning use of informers to convict 

Instruc,tions to the jury 

Sufficiency of evidence 

Acquittal of co-defendant on same charge 

Defendant's absence from part of the proceedings 

Improper communications between prosecutor or witness and jury , 

Not WaivedINot Yet Asserted 

The following grounds were not waived but not yet asserted by Petitioner: 

Involuntary guilty plea 

Mental competency'at time of crime 

Mental competency at time oftriallplea, cognizable even ifnot asserted at 

proper time, or if resolution not adequate. 

Incapacity to stand triaVenter into plea due to drug use. 

13 


Appendix to Memorandum Decision 
Supreme Court Case No. 11-0546 
(Order Redacted)



Unfulfilled plea bargains 

Claims of incompetence at time ofoffense, as opposed to time of trial 

Information in pre-sentence report erroneous 

Ineffective assistance ofcounsel 

Constitutional errors in evidentiary rulings. 

Claims ofprejudicial statements by Trial Judge 

Claims of prejudicial statements by pros~cutor 

Questions of actual guilty upon an acceptance of guilty plea 

Severer sentence than expected 

Excessive Sentence· 

.Mistaken advice ofcounsel as to parole or probation eligibility 

The Hearing on the issue of Ineffective Assistance of Habeas Counsel 

On January 25; 2010, a hearing was held before this Court on the issue ofwhether the 

Petitioner had received effective assistance ofcounsel at the prior Omnibus Habeas petition. 

George Sitler, Esq., appeared on behalfofthe State, and Joseph Harvey, Esq., and Henry L. 

Harvey, Esq., appeared on behalfofthe ~etitioner. Petitioner James Lowe also appeared, 

although he did not testify. The only person to testify was Mr. Mancini, Petitioner's prior Habeas 

counseL During questioning, Mr. Mancini testified that he had not reviewed the Losh checklist 

with the Petitioner: 

Mr. Mancini: 	 As far as the Lash list, I prepared that on my own. I. 
prepared that without consulting with Mr. Lowe 
other than to have reviewed his pleading ... 10 

Mr. Mancini also indicated that he had not met with Petitioner to review the list: 

Mr. Harvey: 	 You never met with Mr. Lowe and went 
over that list? 

Mr. Mancini: 	 I don't believe so.l1 

Additionally, it was indicated that Petitioner did not sign his own Losh checklist, instead, 

lOSummary ofTaped Transcript, 1125/10 

lISummary ofTaped Transcript, i125/l0 
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Mr. Mancini signed his own name to the list: 

The Court: 	 And, so he didn't sign it, then, you signed it? 

Mr. Mancini: 	 That's what it states in the position - -the petition
- then I'm almost for sure that's accurate. 12 

Ruling on Habeas Corpus Petition 

On June 25,2010, the Circuit Court ofMercer County, West Virginia, granted the 

Petitioner the opportunity to file a new Omnibus Petition for Writ ofHabeas Corpus, having 

found that the Petitioner's counsel at the previous Habeas Corpus proceeding was ineffective. 

The Court gave the State of Wes~ Virginia thirty (30) days from the entry of that order to request 
. 	 . 

the appropriate relief from the West Virginia Supreme Court ofAppeals. The State did not file 

an appeal or such other re.lief. 

III. THE NEW OMNIBUS HABEAS CORPUS PETITION FILED PURSUANT TO THE 


COURT'S ORDER OF JUNE 25, 2010 IN CIVIL ACTION NO. 09-C-212fLOSH 


CHECKLIST/STATE'S RESPONSE 


Omnibus Habeas Corpus Petition for Writ of Habeas Corpus. ad subjiciendum 


On July 29, 2010, the Petitioner filed his Petition for Writ ofHabeas Corpus ad 

Subjiciendum by his counsel, Natalie N. Hager, Esq. The Petitioner argued: 

(A) 	 ATTORNEY TRACY BURKS' FAILURE TO REQUEST A 
COMPETENCY HEARING AND FURTHER COMPETENCY 
EVALUATION, AND HIS FAILURE TO FILE A WRIT OF 
MANDAMUS TO ORDER THE COURT TO RULE ON THE ISSUE OF 
CRIMINALRESPONSffiILITY PRIOR TO SENTENCING 
CONSTITUTED INEFFECTIVE ASSISTANCE OF COUNSEL 

(B) 	 THE PETITIONER, WHO WAS DIAGNOSED WITH 
SCHIZOPHRENIA, MAJOR DEPRESSION, A PERSONALITY 
DEFECT AND BORDERLINE INTELLECTUAL FUNCTIONING, 

, COULD NOT FORM THE REQUISITE MENS REA AT THE TIME OF 
THE CRIMINAL ACT 

12Summary ofTaped Transcript 1125110 
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(C) 	 THEPETITIONER;S PLEA WAS INVOLUNTARY BECAUSE THE 
CIRCUIT COURT DID NOT FULLY EDUCATE HIM OF THE 
NATURE AND CONSEQUENCES OF HIS PLEA AGREEME~ AND 
BECAUSE THE PETITIONER SUFFERED FROM EFFECTS OF HIS 
ANTI-DEPRESSANT MEDICATION AT THE TIME HE ENTERED 
INTO THE PLEA AGREEMENT 

(D) 	 THE PETITIONER NEVER RECEIVED THE BENEFIT .OF HIS PLEA 
BARGAIN BECAUSE THE TRIAL COURT CONSIDERED 
IMPERMISSIBLE EVIDENCE IN IMPOSING HIS SENTENCE 

(E) 	 A SENTENCE OF THIRTY TO FIFTY YEARS IN TIlE 
PENITENTIARY IS EXCESSIVE AND DISPROPORTIONATE TO 
THE CHARACTER AND DEGREE OF THE OFFENSE PURSUANT· 
TO THE WEST VIRGINIA STATE CONSTITUTION ARTICLE III . 
SECTION 5 

(F) 	 THE PETITIONER WAS DENIED HIS FIFTH AMENDMENT RIGHT 
AGAINST SELF-INCRIMINATION WHEN HE WAS COERCED INTO 
GIVING A STATEMENT BY THREATS FROM POLICE OFFICERS 

The State's Response to the Petition for Writ ofHabeas Corpus 

The State responded to the Petition' for Habeas Corpus on November 22,2010. The State 

argued that Petitioner's trial counsel was effective, and that the Petitioner failed to prove any 

shortcoming ofcounsel that would have produced a different outcome. It also argued that there 

was no evidence provided which demonstrated that the Petitioner was not criminally responsible. . 	 . 
at the time of the act. It further argued that the Petitioner's plea was' voluntarily made, that the 

Petitioner did receive the benefit ofhis plea bargain, that the Court did not consider 

impermissible factors in sentencing him, and that his sentence was not disproportionate: . Finally,. 

it argued that the Petitioner did not produce any evidence on the issue ofan involuntary 

confession. and that this issue was. waived by the entry ofa guilty plea. 

The Losh Checklist 

On July 29,2010, the Petitioner; by and through counsel, Natalie N. Hager, Esq. filed his 

LOsh checklist: 	 ) 

COMES NOW the Petitioner, James Wayne Lowe, py and through counsel, 
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, 

Natalie N. Hager, and files the following comprehensive 1ist OfgtO'lUlds specified in Losh' 

v. McKenzie, 166 W.Va. 762,277 S.E.2d 606 (1981), which might be considered 

sufficient for habeas corpus relief. 

Petitioner has marked, With an "X", each ground considered inapplicable

to Petitioner's convictions, and- therefore, waived. As to grounds not waived, the 

Petitioner has identified the applicable ground in hispro se habeas petition; or in ' 

the Amended petition, or has indicated that said claim is still being investigated._ 

INAPPLICABLE: 

X (1) Lack of trial court jurisdiction. 

X (2) Unconstitutionality ofstatute under which conviction obta,ined. -

X (3) Indictment showing-on its face that no offense was committed 

X (4) Prejudicial pretrial pUblicity. 

X (5) Denial of speedy trial right. 

(6) Involuntary guilty plea. 

(7) Mental competency at time ofcrime. 

(8) Mental competency at time oftrial/plea, cognizable even ifnot ' 

asserted at pioper time, or if resolution not adequate. 

(9) Incapacity to stand'trial/enter into plea due to drug use. 

X (10) Language barrier to understanding the proceedings. -

X (11) Denial of counsel. 

X (12) Unintelligent waiver ofcounsel. 

X (13) , 'Failure of counsel to take an appeal 

X (14) Consecutive sentence for same transaction. 

(15) Coerced confessions: 

X (16) Suppressi~n ofhelpful evidence by prosecutor. 

X (17) State's knowing use ofpeIjured testimony. 

X (18) Falsification ofa transcript by prosecutor. 

(19) Unfulfilled plea bargains. 

(20) Information in pre';sentence report erroneous. 
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· (21) Ineffective assistance cif counsel. . 

X (22) Double jeopardy. : 

X (23) Irregularities in arrest. 

X (24) Excessiveness or denial ofbail. 

X (25). No preliminary hearing. 

X (26) Illegal detention prior to arraignment. 

X (27) Irregularities or errors in arraignment. 

X (28) Challen:ges to the Composition of grand jury, or to its procedures. 

X (29) Failure to provide copy ofindictment to defendant. 

X (30) Defects in indictment. 

X (3 i) Improper venue. 

X (32) Pre-trial delay. 

X (33) Refusal ofcontinuance. 

X (34) Refusal to subpoena witnesses. 

X (35) Prejudicial joinder ofdefendants. 

X (36) Lack offull public hearing. 

X (37) Non-disclosure ofGrand Jury minutes. 

X (38) Refusal to tUrn over witness notes after witness has testified. 

(39) Claim of ~ncorhpetence at time ofoffense, as opposed. oftime of . 

triaL 

X (40) Claims cpncelning use <?f informers to convict. 

(41) Constitutional errors in evidentiary rtIlings. 

X (42) Instiuctions to the jury. 

(43) Claims ofprejridicialstatements by trial judge. 

X (44) Claims ofprejudicial· statements by prosecutor. 

(45) Sufficiency ofevidence. 

X (46) Acquittal of co-defendant on the same charge. 

X .(47) Defendant's absence from part of the proceedings." 

X (48) Improper communications between prosecutor or witness and jury: 
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(49) Question ofactual guilt upon an acceptable gUilty plea.
- . 

(50) Severer sentence. than expected. 

(51) Excessive sentence. 

X (52) Mistaken advice ofcciunsel s to parole or probation-eligibility. 

X (53) Amount oftime served on sentence, to be served, or for'which 

credit applies. 

The Omnibus Habeas· Corpus Hearing 

On October 21, 2010,'thePetitioner;s Omnibus Habeas Corpus hearing was held . 

. Timothy D. Boggess, Esq., Prosecuting Attorney ofMercer County, West Virginia, appeared-on: 

behalfofthe State, and Joseph Harvey, Esq., appeared on behalf ofthe Petitioner. The Petitioner. 
. . 

attended in person. The Court reviewed the Losh. checklist with the PetitioJ?ers. The Petition~r 

called Tracy Burks, Esq., and himself as witnesses: Mr. Burks testified that he was appointed to 

represent the Petitioner as his trial counsel. He testified about arranging for a mental evaluation 

f~i·the Petitioner, and about its findings. He testified that he believed the Petitioner answered- .. 

appropriately when he spoke with him. He also testifie~ about reviewing the possible sentences 

facing the Petitioner. He testified that he believed the Petitioner to be .competent. 

The Petitioner testified that he had a history ofmental illness and that he only 

remembered bits and pieces ofthe plea hearing:. He doesn't remember discussing Dr. Smith's •. 

report with Mr. Burks. He has difficulty reading .. He testified that he didn't understand that he . 

was facing 76 to 130 years injail. He testified about his misuse of alcohol at the time oftl).e 

crime. He didn't understand a lot but was afraid to express his fears to the trial judge. He . 

testified that he has written two sexual offender programs while he has been incarcerated. He 

testified that he did not recall giving a statement to the police at the time ofhis arrest. 

At the conclusion of the evidence~ the CoUrt: left the evidence open so that the State cQuld 

supplement it with testimony from Detective Scott Myers of the Bluefield Police Department. 

The State did not do that. 
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IV.' DISCUSSION 

Habeas C{)rptis Deimed 

Habeas Corpus is a "suit wherein probable cause therefore being shown a writ is issu~d 

which challenges' the right of one to hold another in'custody or restraint." Syl. Pt. 1.', State ex reI. 

Crupe v. Yardley, 213 W. Va. 335, 582 S.E.2d 782 (2003)Y The issue presented,in,aH~beas 

,Corpus'proceeding is "whether he is res~ained ofhis liberty by due process oflaw." rd. At SyL 

Pt. 2. "AHabeas Corpus petition is not a substit:ute for writ oferror14 in that ,ordinary ,trial error 

not involving constitutional, violations will not be reviewed." rd. At Syl. Pt. 3. , ' 


ThcAvailabilHy ofHabeas Corpus Relief 


In State ex reI. McCabe v. Seifert, the West Virginia Supreme Court ofAppeals 

delineated the circumstances under which a post-conviction Habeas Corpus hearing is available; , 

as follows: 

, (1) Any person convicted ofa crime and 
'(2) Incarcerated under sentence of imprisonment therefore who contends 

(3) 	 That there was such a denial or infringement ofhis rights as to render,the 
conviction or sentence void under the Constitution ofthe United States or the 
Constitution ofthis State or both, or 

(4) 	 That the court was without jurisdiction to impose the sentence, or 
(5) 	 That the sentence exceeds the maximum authorized by law, or ' 
(6) 	 That the conviction or sentence is'otherwise subject to colhiteral attack upon any 

ground ofalleged error heretoforeavaila'ble under the common-law or any 
statutory provision of this State, may without paying a filing fee, file a petitionJor 
a Writ ofHabeas Corpus Ad Subjiciendum, and' prosecute the same, seeking 
release from such illegal imprisonment, correction ofthe sentence~ the setting 
aside of the plell, conviction and sentence, or other relief. 220 W.Va. 79m 640 ' 
S.E.2d 142 (2006); W;Va. Code §53-4A-l(a)(1967)(Repl. Vol. 2000). 

-	 , 

Our post conviction Habeas .Corpus statute, W.Va. Code §53-4A-1 et seq., "clearly 

, contemplates that. a person who has been convicted ofa crime is ordinarily entitled, as a matter of 

right, to only one post-conviction Habeas Corpus proceeding during which he must-raise all: 

grounds for relief which are known to him or which he could, with .reasonable diligence,' . 

13See also Syl. Pt. 4, Click v. Click, 98 W. Va. 4i9, 127,S.E. 194 (1925). 

14A writ of error is a writ issued by an appellate court to the court of record -wh~re a case was· 
tried, -requiring that the record oftM trial be sentto the appellate' court for examination ofalleged errors. 
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discover." SyL Pt. 1, Gibson'v. Dale, 173 W. Ya.681,.l19 S.E.2d 806 (1984). At subsequent 

Habeas Corpus hearings, any grounds rai~d afa prior Habeas Corpus hearing are considered 

fully adjudicated and need not be addressed by the Court. Losh v. McKenzie, 166 W.Va. 762, . 

277 S.E.2d 606 (1981). ' 

Yet, some limited exceptions apply to this general rule: "[a] prior omnibus Habeas 

Corpus hearing is res judicata as to all matters raised and as to all matters known or which with .. 

reasonable diligence could have been knoWn; howeve~ an applicant may still petition the court on 

the rollowing grounds: (1) ineffective assistance of coUnsel at the omnibus Habeas Corpus : 

hearing; (2) newly discovered evidence; (3) or; a change in the law, favorable to the applicant, 

which maybe applied retroactively." SyL Pt. 4,Losh v. McKenzie, 166 W.Va 762, 277'S~E.2d. 

606 (l981)Y 
. . 

A Habeas Corpus proceeding is civil in nature. "The general standard ofproof inciviI 

cases is preponderance ofthe evidence." Sharon B.W. v. George B.W., 203 W:Va. 300, 303,507 

S.E.2d 401,404 (1998). 

The West Virginia Supreme Court ofAppeals has articulated the way for a Circuit Court . 

to review Habeas Corpus petitions: "Whether denying or· granting a petition for a writ of Habeas' 

Corpus, the circuit court must make adequate findings offacts and conelusions oflaw relating fo 

each contention advanced by the petitioner, and to state the grounds upon which :the matter was. 

det~rmined." Coleman v. Painter, 215 W.Va. 592,600 S.E.2d 304 (2004). 

1SOn June 16,2006, the West Virginia ~upreme Court ofAppeals held that a fourth ground for 
Habeas relief may exist in cases involving testimony regarding serology evidence. To suminarize;the 
Court held as follows: 

A prisoner who was convicted between 1979 and 1999 and againsf whom a West 
Virginia State Police Crime serolQg;.st, other than aserologist previously found to have 
engaged in intentional misconduct, offered evidence may bring a petition for writ of'. 
Habeas Corpus based on the' serology evidence even if the prisoner brought a prior . 
Habeas Corpus challenge to the same serology evidence' and the challenge was finally 
adjudicated. . . 

In re RenewedInvestigatiolJ ofState Police Crime Laboratory, Serology Div, 633 S.E.2d 762, 
219 W.Va. 408 (2006). 

. '~. . 
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-	 .1 

. 	 . 

. FINAL LIST OF GROUNDS ASSERTED FOR ISSUANCE OF A WRIT. OF HABEAS 

CORPUS, ANn THE COURT'S RULINGS THEREON 

The Court has carefully reviewed all of the pleadings .filed in this action, the Habeas 

Corpus Petition filed by Ms. Hager, the State's response, the testimony developed at the 

Omnibus Habeas Corpus hearing, the plea and sentencing hearing transcripts, the underlying .. 

criminal file, and the applicable case law. The Court believes that the issues to resolve in this' 

matter are: 

(1) 	 Whether trial counsel was ineffective in his handling of the Petitioner's criminal 
• t • 

responsibility/competency; 

(2) 	 Whether the Petitioner had the mental capacity. at the time of the al~eged crimesto 
, 

form a specific intent to commit these crimes; 

(3) 	 Whether the Petitioner's plea was involuntary; 

.(4) 	 Whether the plea bargain was u.nfulfille.d due to the trial court considering. 

impermissible factors; 

(5) Whether the· Petitioner's sentence was excessive and disproportionate; and 

{6) Whether the Petitioner's statement to the polic~ was coerced ... 

The Petitioner failed to argue or produce evidence on his claim. ofa question ofaGtual 

guilt upon an acceptable guilty plea, and this ground is forever waived. 

THE'PETITIONER'S CLAIMS 

CLAIM A: 

ATTORNEY TRACY BURKS' FAILURE'TO REQUEST A COMPETENCY HEARIN<? 

AND FURTHER COMPETENCY EVALUATIONAND IDS FAILURE TO FILE A 

'WRIT OF MANDAMUS TO ORDER THE COURT TO'RULE ON THE ISSUE OF 

. CRIMINAL RESPONSmILITY PlUORTO SENTENCING- CONSTITUTED 

INEFFECfIVE ASSISTANCE OF COUNSEL 
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THE PETITIONER'S ARGUMENT 

The Sixth Amendment of the United States Constitution, applied to the states through the 

Fourteenth Amendment, and Article Three Section Fourteen ofthe West Virginia State 

Constitution guarantee a criminal defendant the right to effective counsel. U.S.C. Amend, VI 

and XIV; W. Va. Const. Amend. Art. III §14. Thethreshold question in analyzing effectivelless 

ofcounsel is "whether counsel's conduct so undermined the proper functioning of'the adversarial 

process that the trial cannot be relied on as having product ajust result". Strickland v. 

Washington, 466 U.S. 668,686, 104 S. Ct. 2052; 2064 (1984). In Strickland, the United States 

, Supreme Court adopted a test that requires a defertdant who claims ineffective assistance of , 

counsel to prove two components. First, the defendant must demonstrate the deficiency,ofhis 

, cO\lIlSel's performance. Defense counsel must make err~rs so grievous as to deprive the , 

defendant ofhis Sixth Amendment right to cQunsel. Id. Second, the defendant must prov,e ~t 

counsel's actions prejudiced him thus denyu:.g him a fair trial. Id. The appropriate test for , 
. . 

prejudice is showing the existence ofa "re~onable,probability that, but for counsel's 

unprofessional errors, the result of the proceeding would have been different". Id. At 694,2068. 

Such reasonable probability is defined as "a probability sufficient to undermine confidence in'die 

out~ome". Id. "The assess~ent ofprejudice shoUld proceed on the assumption that the decision

maker is reasonably, conscientiously, and impartially applying the standards that govern the 

,'.,eclslon."Idd . 

The proper standard for evaluating counsel assistance in criminal cases is that of 

"reasonably effective assistance". Id. Hence, a defendant claiming ineffective ,assistance of 

counsel must prove Jhat "counsel's representation:felt.'below ali objective standard of 

reasonableness". Id. At 688,2064. Counsel for a criminal defendant has basic duties to his 

client: duty of loyalty, duty to avoid conflicts, duty ofcare, duty to consult his client, and d,u!y to ' 

keep his or herdient informed of important stages and developments ofthat clienfs·case. rd. At 

688',2065. Such duties are not meant to be exhaustive; instead, counsel'sperfonnance is 

evaluated objectively in the realms ofall surrounding circumstances. Id. Thus, courts'must 

evaluate "the reasonableness ofcounsel's challenged conduct on ~e facts ofthe particular'caSe, " 

viewed as of.the time ofcounsel's conduct". Id. At 690, 2066. It is also essential to examine· 
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counsel's'communications with his c1ientto'see client's influence on 'counsel's decisions in a 

particular case. Id. 

West Virginia has adopted the two-prong test announced in Strickland. In fact, Justice 

Cleckley essentially paraphrased the two components ofthis test in Syllabus point 5 of State v.' ' 
, , , 

Miller~ 194 W. Va. 3,450 S.E.2d 114 (1995): "(1)Counsel's performance was defiCient under an 

objective standard ofreasonableness; and (2) there is a r~onable probability that, but for 

, ~Uns~l's unprofessional errors, the result ofthe proceedings would have 'been different"., !ustice 

Cleckley further emphasize4 that in examIning ineffective assistance of counsel claim,s~'courts " 

must "at the saine time refrain [] from engaging in hindsight or second-guess[ing] trial coUnsel's 

strategIc decisions';. Syi. pt. 6. 1?stead, colll"tS should focus on whether counsel's actions were'" 

in accord with the actions of a "reasonable lawyer' ... under the circumstances". Id. 

In the case at bar, the Petitioner contends that his trial attorney's failure to request(l 

cOlJlpetency hearing and further competency evaluation, and his failure'to file a Writ of 

Mandamus to order the court to rule on the issue of criminal responsibility constituted ineffective 

assistance ofcounsel. ' 

West Virginia Code §27-6A-I and §27-6A-2 deal 'with psychiatric and psychological ' 


Evaluations ofcriminal defendants for the purpose ofdetermining competency to, stand trial' 


andlor take a plea of guilty. Pursuant to W. Va; Code §27-6A-l(d), "[i]fthe court of record ' 


, orders or ifthe defendant or his counsel on his behalf withiD. a reasonable time requests ahearing, 

, on, such findings, a hearing in accordance with section two ofthis article, shall be held by the' 

court ofrecord within ten dayS of the date such finding or such.'request has been made". W. Va. 

Code §27-6A-I(d). 

On April 12, 1995, without holding a hearing on the competency evaluation, Judge 

Frazier, sua sponte, concluded that "the Defendant has the rational understanding as well as 

factual understanding ofthe proceedings against him, and the Court also finds that theDefe~da,nt
• f " • . . .' 

'is capable ofparticipating substantially in his defense and understands the nature and ' 
, 

cpnsequences ofa criminal frial andlor plea". Order, 4/1211995 (Exhibit E), The Court made no 

'findfug o,f criminal responsibility. The Petitioner's trial attorney, Tracy Burks, failed to file a 

mqtion, pursuant to W. Va. Code §27-6A-l(d) and §27-6A-2, as amended, for a hearing on the 
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.; ",~ 

findi~gs ofthe court in regard to the Petitioner's competency to stand trial. Mr. Burks also· failed 

to file a writ of mandamus with the West Virginia Supreme Court to order the circuit court to .' 

. nile on criminal responsibility. The Petitioner was under the influence .of anti-depressant at the'. 

time of corru:mssion of the crimes, and hence a finding had to be made prior to s.entencing . 

. whether he was criminally responsible for his actionS' atthe time of the crime. However, Mr. 
, 	 . 

Burks failed to pUrsue that avenue of argument,. andesseritially ignored the fact that the trial . 


court chose to forgo ruling on criminal responsibility. Mr. Burks did not demand an explanatiOl1".· , ' .. 


from the' court as to the reason why the court consciously decided to only rule on the issue of 


competency. Instead. when asked ifMr. Burks explained to the Petitioner his rightto challenge 


the Court's decision on competency, Mr. BUrks replied, "Your Honor, I'll be honest, I don't 


·know if! went over the part about the. challenging, but I informed him of the results and -". 


. T~script, 5/22/1995 at page 32: 12-14 (Exhibit G). When the Petitioner was asked ifhe agreed 
. 	 . 

. with the results· of the psychiatrists' ·findings·thathewas competent to stand. trial andlorentera 

. guilty plea, the Petitioner, in his own words, eXpressed disagreement with the doctors' decision: . 
. . 

The Court; Do you agree with the results? 

The Defendant: 	 Well, Pm gomg to say -1 might get in trouble for saying it . . 
- but thatdoctor down in Charleston don't k:n,ow his - 
from a hole in the ground, 

Mr. Burks: He didri't like the' doctor too wen, Your Honor. I don't think he 
. disagree too rimch ·With -:' we 4idn't - about the competency. . 

Transcript, 5!22!1995,page 32: 15-21 (Exhibit G), Despite the fact that the petitioner clearly 


, disagreed with the doctors' findings, Mr. Burks chose to forgo challenging. the competency 


evaluation, without even infonning the P~titionerofhis right to do so. Taking into consideration 

the Petitioner's history ofbeing sexually abused by several family members and friends, as well: 

as his extensive record ofmental health treatment-and evaluations at Southern Highalnds and 

. Southwest Virginia Mental Health Institute, the outcome of the Petitioner's case could have been 

differen~ had Mr. Burks chosen to subpoena witnesses from Southern Highlands' and Southwest 

Virginia Mental Health fustitute to demonstrate .thatthe Petitioner was clearly unable to make' an 

informed decision in taking a guilty plea. By'the'sari1e ioken;Mr. Burks also could have inquired 
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into criminal responsibility an~ the" Petitioner's mental state 'at the time of the crimes. Moreover; .. 

Mr. Burks could have subpoenaed Drs. Smith who evaluated, the Petitioner for the purposes of 

the criminal proceedings, and questioned them at length about their reasoriin~ in finding the 

"Petitioner competent despite an extensive list of.signsand symptoms that pointe:d to 

incompetency. Finally, Mr. Burks could have also requested a competency and criminal 

responsibility evaluation of the Petitioner at the time ofthe commission ~fthe crime. However, 

Mr. Burks not only failed to inform the Petitioner Qfhis right to challenge the competency 

hearing, but also he clearly ignored the Petitioner;s disagreement with doctors' findirigs, an<;l' 

failed to challenge the competency evaluation. Such failure is ineffective assistance ofcounsel.. 

Therefore, Mr. Burks' performance was deficient-under an 'objective standard of reasonableness; 

and there is a reasonable probability that, but for counsel's unprofessional errors, the result ofthe 

proceedings would have been different, to-wit; the Petitioner would have been found 

iricompetentto stand trial/take a guilty plea, and· had Mr: Burks requested a competency 

evaluation at the time ofthe commission ofthe crime arid had Mr~ Burks filed a Petitioner fora· 

Writ of Mandamus requesting the West Virginia Supreme Court to order the trial court to rule on· 

the-issue ofcriminw responsibility, the Petitioner could have been sent to a mental health facility: 
. 	 . 

, to receive appropriate medical treatment instead of incarceration. 
" , 

THE'RESPONnENT'S ANSWER 


"The Respondent denies that Petitioner was not afforded effective assistance ofcounsel. 


The Petitioner argues that he was not afforded effective assistance ofcounsel during various 

" 	 " 

s~es ofthe pre-trial and plea in this matter. The Petitioner produces a litany of reasons'ofwhy . 

his counsel was ineffective. None of these.assigned reasons ~aye merit. The Supreme Court of 

Appeals have announced the test to be applied in det~rmining whether counsel is ineffective.: hi 
state 'v. Miller, in syllabus points five and six,. the Supreme Court said: 

.	5. In the West Virginia courts, claims of ineffective assistance of 
counsel are to be 'governed by the·two-pronged test established in· 
Strickland v. Washington; 466 U.S. 668, i04 S. Ct. 2052, 80 . 
L.Ed.2d 674 (1984): (1) Counsel's performance was deficient 

~ "undex-an objective standar4 ofreasonableness; and (2) there is a 
reasonable probability that, but for counsel' sunprofessional errors, 
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the result of the proceedings would· have been different. 

6. In reviewing counsel's performance, courts must apply an . 
objective standard' and determine whether, in light ofalt"the 
circumstances, the identified acts or omissions were outside the 
broad range ofprofessionally competent assistance while at the 
s,ame time refraining from engaging in hindsight or second
gUessing of trial counsel's strategic decisions. Thus, a reviewing 
court asks whether it reasonable la*;rer would have acted: under . 
the circumstances, as·defense counsel acted in the.case at issue. 

State y. Miller, 194 W. Va: 3,459 S.E.2d 114 (1995). 

The petitioner claims that his counsel was ine.~ective because he did not pursue the issue . 

of the' petitioner's criminal responsibility after a competency hearing wherein the'petitioner was 
: ~ ..

found by a Psychologist and Psychiatrist to be competent and criminally responsible. The 

evaluations conducted by Drs. Smith and Smith found·the petitioner to be both competent and' , . 

criminally responsible. After the evaluation;the Court ruled' that the petitioner was competent to 

stand'trial,_ The Court did not address the issue of criminal responsibility in its ruling even' 

though that issue was addressed in the competency evaluation conducted by Drs. Smith and 

Smith when they both found that the petitioner was criII.1inally responsible. 

Petitioner now argues that trial counsel'should have filed a Writ ofMandamus tohav7the 

Court address the issue ofCriminal Responsibility. As Tracy-Burks testified at the Habeas' 
, . 

hearfng, he did not feel that he had a good faith basis to contest the finding made by Drs..Smith . 

arid Smith. Furthermore, West Virgiilla Code §27-6A-3( d) states [i[ f at any point in the 

proceedings the defendant is found competent to stand trial, the court ofrecord shall forthwith 

proceed with the criminal proceedings:' That:is· exactly what Judge Frazier did in the und~r1ying .. 

case. The issue of criminal responsibility would be'an issue to be determined by the trier or fact. . 

It would be presented at the time of the trial, .giving the trier of fact the opportunity to find.,the 

defendant not guilty by reason ofmental illness. Ifone is found not guilty by reasonofm.ental . 

illness or defect, then that person is subject to jurisdiction of the Court for the maximum time the . 

pef$on could have possibly been incarcerated on the Un&r1ying offenses. The indictment in the . 

petitioner's case could.have SUbjected the petitioner to the Court's Jurisdiction foihundred.S of ' 
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.; 

years. In looking at the case from this per$pective, it is plain to see' that Tracy Burks made a 

strategic decision to limit the petitioner's overall exposure to both prison and any other 

alternatives. As previously stated, Mr. Burks had no reason to question the petitioner'~ criminal 

. responsibility at the time the ruling on his competency was made. For these reasons, it is clear 

that Mr. Burks representation of the petitioner did'not rise to the level of ineffective assistance of 
" 

CounseL 

The Petitioner has also failed to pro.duce even a scintilla ofeVidence that but for the. errors' 

complained of, that the results of the proceedings would have been different. The issues raised 

by the petitioner are nothing more than second gtiessingtrial strategy. 

The Petitioner has a heavy burden in order to prove ineffective assistance of counsel and 

he fails to meet this burden. The actions'of defense counsel appear reasonable. His cOtll1sel was' 

a competent and e:x;perienced attorney .. Furthermore, the petitioner cannot shoyv, but for these 

.alleged eriors; he would have been found not guilty. Accordingly, the petitioner received . 

effective assistance from his counsel. 

. CLAIM A: FINDINGS OF FACT AND CONCLUSIONS OF LAW 

(1) The Court finds that the West Virginia Supreme Court ofAppeals has stated that the test' 

to be applied in determining whether 'counsel was effective is found in State v. Miller, . 

specifically: 

[i]n the West Virginia courts, claims of ineffective 

assistance of counsel are to be governed by the two~ 


pronged test established in Strickland v .. Washington, 

466 U.S. 668, 104 S. Ct: 2052~80 L.Ed.2d 674 

(1984): (1) counsel's performance was· deficient 

under an objective standard ofreasonablt:mess; and 

(2).there IS a reasonable probability that, but for 

counsel's unprofessional errors~ the results' ofthe 

proceeding would have been different. State v. 

Miller, 194 W. Va. 3,459 S.E.2d 114 (1995), Sy1. Pt. 

5. 
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(2) 	 The West Virginia Supreme Court of Appeals has further held that: 

[w]here a counsel's _ performance, attacked as 
ineffective arises from occurrences involving strategy, 
tactics, and arguable courses ofaction, his conduct will 
be deemed effectiv~ly assistive ofhisclient's interests, 
unless no reasonably qualifiedd~fense-attorney would 
have so' acted in the defense. oftlle ~cused. State ex. 
reI. Humphries v. McBride,. 220 W; Va._ 362, 645 
S.E.2d 798 (2007) SyL Pi. 5, in accord, SyL Pt.21, 
State v. Thomas, 157 W. Va. 640, 203 S.E.2d 445 
(1974). 

(3) 	 Additionally, the West Virginia Supreme Court ofAppeals has heldthat: 

[i]n reviewing counsel~s performance, courts must 
apply an objective_standard'anddetermin:e whether, 
in light ofall-the circumstances, the identified acts or 
omissions were outside the broad range of _: 
professional~y competent assistance while at the
same time refraining from engaging in-hindsight_or 
second-guessing oftrial co~sel's strategic 
-decisions. Thus a reviewing court asks whether, a 
reasonable lawyer would-have acted, 'under the 
circumstanc'es, as defense copnsel acted in the case at 
issue. State v. Miller, 194 W. Va. 3, 459 S.E.2d1l4 
(1995) Syl. Pt. 6. 

(4) 	 The Court finds that, at the request of Petitioner's trial counsel, the 

Petitioner was evaluated by RosemaryL; Smith, Psy. D. And'Ralph S. 

Smith, Jr., M.D. of the Charleston Psychiatric Group, Inc. On February 6, 

1995. 

(S) 	 The Court fmds that as a result 'ofthis evaluation, Drs. ,Smith opined as 

follows: 

It is our opinion that Mr. Lowe is competent to stand 
trial. We base this on-the fact that he 'appears to 
understand the role and-fimction ofcourtroom 
participants, the adversary process, can consult with 
his lawyer, and has the ability to -assist.in his oWn 
defense. He knows there is a proceeding-against 
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him, and could cooperate. He knows what ,his 
situation is, and has' sufficient memory and control of 
his mental faculties to rationally assist in his defense. 

It is further our opinion that Mr. Lowe was 
criminally responsible at the time'ofthe alleged 
crimes because although he had a mental disorder, 
Major Depression, and a personality defect, and 
Borderline Intellectual Functioning" these "did not rise 
to the level ofmental disease ot defect which would 
have led to a substantial incapaCity to appreciate the 
wrongfulness of his conduct, or:whlch would have 
prevented him from confirming hl.s conduct to the, 
requirements' of-the law. It appears' from witness 
statements that he has along, history of this type of 
behavior with multiple 'vic~ims" (See report of ' 
Charleston Psychiatric Group at p. 11) 

(6) The Court finds that W. Va. Code §27-6A-3" states that: 

Within five days of the receipt of the qualified forensic 
evaluator's report and opinion on the issue ofcompetency to 
stand trial" the court of record shall make a preliminary 
finding on the issue of whether the 'defendant is competent 
to stand trial and ifnot competent whether there is a 
substantial likelihood that the defendant will attain ' 
competency within the l).ext three months. Ifthe court of 
record orders, or of the state or defendant or defendant's 
counsel within twentY days ofreceipt .oithe preliminary 
findings requests, a hearing, then a hearing. shall be held by 
the court ofrecQrd within fifteen days ofthe date of the 
preliminary finding, absent good cause shown for a 
continuance. If a he'aring order or. request is not filed within 
twenty days, the prelimhiary findings of the court become ' 
the final order. 

It further states that: 

The court ofrecord pursuant to a preliminary finding 
or hearing on the issue ofa defendant's Competency 
to stand trial and with due corisideration ofany 
forensic evaluation conducted pursuant to sections 
two and three of this article shaJlrriake a fmding of 
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fact i,tpon a preponderance ofthe evidence as to the 
defendant's competency to stand trial based on 
whether or not the defendant has sufficient present 
ability to consult with his or her lawYer with a 
reasonable degree of rational understanding and 
whether' he or she has a rational as well as a factual 
understanding of the proceedings against him or her. 

(7) 	 The Court finds and concludes that Petitioner's trial counsel had no good, 

faith basis to pursue a Writ ofMandam"!ls or any other remedy related to the 

Petitioner's competency to' stand trial or criminal responsibility. 

(8) 	 The Court finds and concludes that Petitioner's trial counsel's decision not 

to challenge this finding by reque~ting a hearing and/or filing a writ of' 

mandamus was a matter oftrial strategy arid was not objectively 

Unreasonable, given the fact that Petitioner's trial counsel would,have had 

to impeach his own expert witnesses. 

(9) 	 The Court finds and concludes that there is not a reasonable probability that 

the results ofthe proceeding would have been different, but for this alleged 

error on the part ofPetitioner's trial counsel. 

(10) 	 Therefore,.the Court finds and concludes that the Petitioner's claim that 

attorney Tracy Bll;fks' failure to request a competency hearing and further 

competency evaluation and his failure to file a writ of mandamus to order 

the Court to rule on the issue ofcriminal tesp'onsibility,prior to sentencing 

constituted ineffective assistance ofcounsel is without merit. 

CLAlMB: 

THE PETITIONER, WHO WAS DIAGNOSED WITH SCmZOPHRENIA, 

MAJOR DEPRESSION, A PERSONALITY DEFECT AND BORDERLINE 

INTELLECTUAL FUNCTIONING COULD NOT FORM THE REQIDSITE 
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MENS REA AT THE TIME OF THE CRIMINAL ACT 

THE PETITIONER'S ARGUMENT 

Under West Virginia common law, a diminished capacity defense based on 

a mental illness or defect is available to criminal defendants to introduce expert 

testimony on that mental disease or defect that rendered the defendant incapable to 
, , 

fonn the requisite mental state at the time of the crjnnnal act. State v. Joseph, 214 

W. Va. 525,590 S.E.2d 718 (2003). In that case, the defendant was convicted of 

, first degree murder by the Kanawha County jury, with recommendation ofmercy. 

On appeal, he contended that the trial judge erred in 'excluding expert testimony 

that would prove the defendant's diminished capacity at the time of the 

commission of the crime. Id. At 527, 720. Several years prior to the crime, the 

defendant was involved in a motorcycle aycident, which left him with a crush 

injury to his left frontal scull [sic]. Id. At 528; 721. Hence,at trial, the defendant 

s01:lght to introduce evidence of diminished capacity based on his brain injury. "Jd. 

, 'the defendant wanted to call a'doctor ofosteopathy, who treated him at Sharpe 

'Hospital after his hospitalization for threatening behavior and, substance abuse 

following a nUl arrest. He also wished to offer testimony ofhis psychiatrist and a 

forensic psychologist. Id. After hearing the doctors' testimony in camera, the' 

circuit court decided that the testimony of these three doctors was not enough to 

establish a defense ofdi~inished capacity and excluded their testimony. The West 

Virginia Supreme Court reversed the trial court's decision and held that "the, 

diminished capacity defense is available in West Virginia to pennit a defendant to 

introduce expert testimony regarding a mental disease or defect that rendered the 

defendant incapable, at the time the crime was committed, offorming a mental' 

state that is an element of the crime charged". Id. At 532, 725. 

Similarly, in the case at bar, the Petitioner lacked the requisite mental state 
, ' 

to commit the crimes due to his diminished capacity. As evidenced from the 

32 

Appendix to Memorandum Decision 
Supreme Court Case No. 11-0546 
(Order Redacted)



· . medical report prepared by Donald Barker from Southern Highlands Mental Health 

Center and dated September 20, 1992, the Petitioner appeared to be "a chronic 

· paranoid schizophrenic, although under the DMS-Ill nomenclature he may have 

. been diagnosed as having 'simple schizophreni.a'~'. (Exhibit D). Mr. Barker based 

his 'observation, in part, on the Petitioner's persistent auditory and visual 

hallucinations: "The client claims he sees lights in the sky -: red balls. He also sees 

people, hears voices, and talks back to thein. He claims he hears his father's voice 

. calling him or a dead uncle. (Father died wherrthcelient was 5-6 years old). He 


.. feels that a 'bunch of drunks' who date his cousin 'are out to get him because he : 


objects to their [sic) seeing her" .. Id. At page 4. The records further indicate that 


the Pe:titioner was hospitalized at Southwest Virginia Mental Institute in Marion, 

.' . 

Virginia on two different occasions for mental health evaluation. ld. Mr. Baker 

tsic] reported that the Petitioner "just gets 'wild things 'on my mind', usually 

suicidal. in nature". ld. On February 20, 1992, Mr. Baker [sic] further noted that 

the last suicidal attempt was in early February - hence a very recent event. 'rd. 
The medical records from Southwest Virginia Mental Health Institute in 

Marion,' Virgiriia, reveal that the Petitioner.was a patient there in 1983 and then 

agaiJi in 1990. During his stay he continuously threatened to commit suicide,' and , 

was diagnosed with Antisocial personality·disorder, as well as Borderline 

mtellectual fi.illctloning. ld. 
. . 

Finally, the criminal responsibility/competency evaluation performed by 


Drs. Rosemary and Ralph Smith indicated that the Petitioner suffered from a 

, 

me~tal disorder." Major Depression, a personality defect, and a Borderline 

~tellectual Ftmctioning. Competency Evaluation at page 11 (Exhibit D). Despite 

· the fact that Drs. Smith found the Petitioner criminally responsible for his actionS 
. , 

and thought him to be malingering, they noted that "[t]he results ofReys and Dot 

Counting test did not support malingering for memory loss or l~k ofcooperation'. 

ld. At page 10. Moreover, in their evaluation report (If the Petitioner dated March 

6, 1995, Drs. Smith made the following observations about his condition: 1) "His 
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common sense knowledge base was poor, and his. social judgment in cont rived. 
" . 

[sic] situations was marginal'; 2) "His body hygiene was poor due to noticeable 

body odor"; 3) "96.8% of the population functions· intellectually better than he"; 4) 

"On the Spelling subtest he scored in the educably mentally retarded range, which 

is more or less commensurate with the cognitive functioning"; 5) "The Visual 

.Perception Developmental age was 9"; 6) Emotional alienation and withdrawal, as 

well as disrupted and confused thinlcing, are suggested"; and 7) "Feelings of 

unreality are present". Id. 

Therefore, based on the foregoing and also the Petitioner's allegation that 

he Was taking a "nerve pill", which made hi~ "black out", the Petitioner was 

incapable of forming the requisite mens rea for cominission of the crime. 
. . 

THE RESPONDENT'S ANSWER 

The·petitioner next claims that he could not form the requisite mens rea at 

the time of the criminal act due to being diagnosed with schizophrenia, major 

depression, a personality defect, an4 borderline intellectual functioning. Clearly, 

the petitioner failed to establish any evidence thalthese above listed deficienCies 

prevented him from know~g what he was doing when he committed these crimes. 

No evidence has been presented from any mentai health providers or doctors. to . 

·indicate that the petitioner was'unaware of what h~ was doing. To the contrary, the 

only evidence available are the evaiuations conduct~d by Drs .. Smith and Smith. In 

tho~e evaluations, the Doctors found that the petitioner was competent and that he 

knew right from wrong. This was confirmed by the petitioner's own testimony 
. . . 

when he· testified at the habeas hearing that he had a job, lived on his own, took 
. . . 

care ofhis mother, and managed his own fmances. 

Additiollally, the Courts will give instructions injury trials to explain to 

jurors what has to be proven in reference to int~nt. The Court advises the jury that 

. intent can be shown by and established by the faCt that one intends that which is 
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the immediate and necessary consequences· ofhis actions. In the present case, 
. . 

there has been no evidence to conclude that the petitioner did not know right from 

wrong, nor did they establish that he did not intent to Commit the acts to which he 

confessed to committing and to which he pled guilty. 

The petitioner also ignores the fact that by entering into a plea agreement, 

and entering a plea before the Circuit Court Judge, that he is waiving all pretrial 

defects and defenses. Judge Fr~ier reviewed this with the petitioner at length at 

the plea hearing and must have been satisfied with the petitioner's answers and 

resp.on~es to his questions~ Judge Frazier was always very thorough in reviewing a 

defendant's rights and on many occasions, if the Judge had coricerns or questions 

.. as to whether or not the defendant understood the process or questioning, would 

stop the proceeding and either make sure the defendant was competent to 

understand or he would have it set for trial ifhefeIt'counsel had not fully reviewed 

. with the defendant all his constitutional rights. Judge Frazier would not take a plea 

from someone who did not understand what was going on in the courtroom. 

Furthermore, Judge Frazier was in the best position to.judge the petitioner's mental 
. . . 

. state dpring the pretrial activity; the entering of the plea and the sentencing. As 

discussed ·previously, a habeas corpus proceeding does not allow the Court to 

substitute its judgment for the judgment madt~ by the trier of fact. The trier offact 

is in the best position to observe the actions ofthe defendant and participate in the 

dialogue in making a finding with respect to one's corripetency to enter a plea or to 

kn9w if the defendant understands the proceedings ..Inthis case, it is clear that 

Judge Frazier. felt the pet~tioner knew what he' was doing, that he understood the 

nature ofthe proceedings and ·the charges'against him;as well as the consequences 

and benefits of entering into the plea agreement with the State. 

. It is clear based on the Court's review of the petitioner's rights as well as 

Tracy Burks testimony regarding his review ofthe petitioner's rights and his 

testimony that he had no reason to believe that the petitioner did not understand the 

process, that this was a knowing and intelligent waiver ofany claims regarding 
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pretrial defects and defenses including any claim regarding the petitioner's criminal 

resppnsibility. 

For these reasons, this argmnent is without merit and must fail. 

CLAIM'B: FINDINGS OF FACT AND-CONCLUSIONS OF LAW 

(1) '. In State v. Myers, 159 W. Va. 353,222 S:E:2d 300- (1976),.the West 

Virginia Supreme Court of Appeals held that: 

"When a defendant in a criniinal case raises the issue 
of insanity, the test of his responsibility for his act is 
whether, at·the time of the commission ofthe act, it 
was the result of a mental disease or defect causing 

. the accused to lack the capacjty eit)1er to appreciate . 
the wrongfulness of his· act or to conform his act to 
the requirements of the law, and it is error for the 

. trial court to give an instruction on the iss\le of 
insanity which imposes a different test or which is 
not governed by the evidence presented in the case." 

(2) As to the burden ofproof when a cri:ri:linat defendant claims-lack of 

criminal responsibility, the West Virginia Supreme Court of Appeals has 

held that: 

"There exists in the trial of an accused' a presumption 
of sanity. However, should the.accused offer 
evidence that he was insane, the presmnption of 
sanity disappears and the burden ofproof is on the 
prosecution to prove beyond a reasonabkdoubt that 
the defendant was sane at the time ofthe offense." 
SyI. Pi. 2, State v. Milam, 163 W. Va. 752,260 
S.E.2d 295 (1979). 

(3) The Court finds that the West Virginia. Supreme Court ofAppeals held on 
. . 

the issue ofdiminished capacity in State v. Joseph, 214 W. Va. 525, 590 
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S.E.2d 718 (2003) that: 

"The diminished c~pacity defense is available in 
West Virginia to permit a defendant to introduce 
expert testimony regarding a mental disease or defect 

, that rendered the defendant incapabl~, at the time the 
crime was committed1 of forming a mental state that 
is an element of the crime charged. This defense is 
asserted ordinarily when the offense charged is a 
crime for which there is a lesser included offense. 
This is so because the' successful use of this defense 
renders the defendant not guilty of the particular 
crime charged, but does not preclude a conviction for . 
a lesser included offense. (syl. p. 3)" 

(4) The Court fmds that Judge Frazier entered into the following colloquy with 

Petitioner on this issue during the plea he~ing: 

The Court: 	 Knowing alI that, you still want to go ahead? 

The Defendant: Yes, sir. 

The Court: 	 Okay. I can't recall, was there acompetency - -

Mr. Burks: 	 Yes, sir. 

The Court: 	 - - motion in this Case? 

Mr. Burks: 	 Yes, there was. 

The Court: 	 We've previously ruled on that? 

Mr. Burks: 	 Yes. 

The Court: 	 You understood, Mr. Lowe; that you had a right to 
challenge that ruiing fmding you competent to stand 
trial? 

The Defendant: Yes, sir. 

The Court: 	 You went ov~r that with him? 
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Mr. Burks: 	 Your Honor; I'll be honest, I don't'know ifI went 
over the part about the challenging, but I informed 
him of the results and - 

The Court: 	 Did you agree with the results? 

The Defendant: 	 Well, I'm going to ·say - I might get in 
trouble for saying it - but that doctor down hi 
Charleston don~t know his - from a hole in 
the ground. 

Mr. Burks: 	 He didn;t like the doctor too well, Your Honor. I 
don't think he disagreed too much with - - we didn't 
- - about the competency part. 

The Court: 	 Well, just quite blunt with you, counsel, do you feel 
that he's incompetent? 

Mr. Burks: 	 No, Your Honor, I do.n.ot. I feel like he's aware of 
whaes going on, and capable ofentering into this 
plea, and he is competent. 

. The Court: 	 Apparently you had some doubts about it. As you 
went through, you just wanted, because of the 
seriousness of this, to cover that issue? 

Mr. Burks: 	 Yeah, that is correct, Your Honor, due to. some prior 
reports, I wasn't sure, and I thought we'd be better 
safe, to atleast have him, you. know, examined 
before we - 

The Court: 	 But you·knew ofno gro.unds to appeal the ruling 

finding him competent? -. 


Mr. Burks: 	 No., that's correct;.! had no gro.unds to appeal that 
fmding; 

The Court: 	 And you don't believe that there's any issue 

regarding his cririrlnal responsibility? 


Mr. Burks: 	 No, Your Honor, I do not. 

The Court: 	 I take it, you've beeninjail now, for how long, Mr. 
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Lowe? 

The Defendant: 175 days, today, sir. 

The Court: Almost six months, then? 

The Defendant: . Yes, sir. 

The Court: And I take it, during that time, you haven't used any 
illegal drugs? 

The Defendant: No, sir. They've got me on some kind of . 
generic nerve pill but, .as you can see, it does 
notwor~. 

The Court: 	 I can see you're having some reaction to it. I take it . 
that that doesn't interfere with your thinking, though, 
your mind or anything; you know where you are and 
what's going on?' .. 

The Defendant: 	 Sometimes. 

The Court: 	 Do you, now? . 

The Defendant: 	 Yes, sir, I·know I'm up herein Princeton, and 
in the cou1,1:hquse. . 

< Mr. Burks: 	 Your Honor, ifI may, 1 inquired ifhe was on 
medication when we wentover the forms. He told 
me he was on nerve medicine; he told me he 
understood what we were doing as we were going 
over the forms. 

The Court: 	 Obviously you're not under the influence ofalcohol 
and haven't been?' 

. The Defendant: No, sir; I'in a recovering alcoholic . 

The Court: 	 Okay, 'very good. (See transcript ofplea hearing at 
pp.31-34) 

(5) The Court finds that while the Petitioner was standing b~fore him, at the 
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plea hearing, that Judge Frazier made the following finding: 

The Court: 	 But do you need more time to talk to someone about 
his plea, or do you want to go ahead with it? 

The Def~ndant:.. Go ahead and .do it. 

The Court: 	 Okay. The Court - before I get too far away from 
this question ofhis mental state finds that he's 
reaffirmed my earlier· rulings that he's competent to . 
stand trial, and I didn't make any-ruling with regard 
to criminal responsibility, but there doesn't appear to 
be any doubt about that. And the Court further finds 
that he is in a proper mental state. 

He's, obviously, a little nervous, as you might expect 
anyrfody appearing before the Court - a little 
emotional there about his mother. But, other than 
that, I think he's .been responding very intelligently, 
and responsively. 

Do you·disagree with any of that, Mr. Burks? 

Mr. Burks: 	 No, Your Honor, I do not. (See transcript ofplea 
hearing at pp. 35-36) 

(6) 	 The Court finds that at the conclusion ofthe plea colloquy, Judge Frazier 

read the pertinent charges of the indictmentto the Petitioner, who entered a 

plea ofguilty to them. Thereafter, Judge Frazier had the Petitioner concur , 
on the record with the facts which supported·the guilty plea: 

Mr. Lowe, the next stage ofthese proceedings i~ for me to 
determine whether there's a basis for your.plea -- basis in fact; that 
is, a factual basis-for your pleas. And we've previously gone over 
what the offenses are, what constitutes them, and you've entered 
your plea. I want to - - but I want to satisfy myself before I go 
further aild consider these sentences, that you, in fact; did something 
that constitutes these offenses. 

So the ways we handle that is have the prosecutor to give me an 
outline ofhis evidence, arid I warj.t you to listen to it and you can, 
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to here, that Mr. Lowe 

then, ~ither agree or disagree with that. And, Of course, I'll be 
inquiring ofcOlUlSe1 about the same matter~ The'Prosecutor will 
also give'me the basis' for the plea agreement. Mr. Smith., 

Mr. Smith: 	 If it please the Court, the evidence would be that over a 
period ofyears, as indicated by the various counts, and 
beyond, really, the ones 
would visit in the home 
~'That he would - - he started - -: ' 
, apparently had a propensity-for the yoUng children, and 
started by making contact with his hands, and on occasion, ' 
digital penetration, and then oral sex. He,had apparentlY, 

" , 'also, with the let's see, Ithinkwith~had sexual 
intercourse with the penis to the vagina. ' 

These two ladies have given us statements, and will testify 
to the conduct, and the similarity creates a pattern. Further 
evidence in those cases would':be that when .at a 
very early age, she wa~ found by an older sister, 2 and 
that they were - Mr. Lowe' and-this child - under a blanket, 
and that he had - - actually waS making contact, perhaps 
penetration, at this time. 

The sister told ,her not to dp that again. It turns out that there 
would be evidence oflustfui disposition in that, beca:use that ' 
older sister ac~l1y had experience with Mr. Lowe, but that 
was in the state ofVirginia. All ofthis, an4 with the very 
frank statements of the witnesses- here, as to the conduct. 

As far as the other charges that we are dismi~~ing, in regard 
to the chlldren of 	 I've discussed this matter 
with her, and she i~ satisfied for the pleas to these charges. 

The Court: 	 So those are separate children, not just several cHa:r:ges here. 

Mr. Smith: 	 They're separate children; they're separate charges, separate 
chilren, they - - and different - :- it was the - -

Mr. Burks: 	 That's a custodial situation, Your Honor. 

MI. Smith: 	 - - children of • I that had taken up a relationship 
with Mr. Lowe -~ad- and apparently he would 
serve as 'a babysitter from time to time: But, considering 
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.. ~ 

their young 'age, I 4iscussed,this matter, and she was, quite 
frankly, delighted that her children' would not have to testify. 

And the fact that there would be'the total of six charges, 
with sufficient latitude in the 90urt, we feel, to design an 
appropriate disposition in this sentencing, and case for Mr. 
Lowe as would be appropriate. And with out - my . 
discussions with the victims' mother, this is .why we decided 
.fo go this way. 

The Court: 	 Well, thank you for that outline. First of all, Mr. Lowe, with 
regard to the State's evidence did'you hear what the, 
prosecutor states would 'be their evidenc~? 

The Defendant: Yes, sir. 

The Court: 	 Is that true? 

The Defendant: Yes. 

, The Court: 	 Are you entering a pIea here, because you are, in fact, guilty , 
of the ~exual assault ofthese children? 

The Defendant: Yes; sir. 

Mr. Burks: 

Mr. Burks: 

The Court: 


Mr. Burks: 


.Mr. Burks, having investigated the case, and knowing 
everything that you do about-it, do you believe that there's a . 
factual basis for his plea? .' , 

Yes, Your Honor, I do. I wanted to add; that the reason 
these specific counts, Mr. Lowe; after a discUssion with him 
- I don't remember the specific date, because some of these 
matters, obviously, as the CoUrt is aware, were several years 
ago - but, based on Mr. Lowe'S, what he told me and he':s ' 
just told the Court, that's why,these counts were pled to. 
But he can't remember the specific date or anything like 
that. 

And, I take it~ some ofthe other ones, with the _ 
children, were kind ofdouble charges? 

Some were custodial. r tlInk the first degree assault on 
those,children as well. 
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The Court: Plus the child s'exuaJ;aouse by'a guardian? 


Mr. Burks: That's correct, which Mr. Lowe - 

The Court: How many children are involved here, we had the three - 

'Mr. ,Burks: Four, Your Honor,' But we would point out that Mr. Lowe - ' 

and that' s ~otherreason for this agreement - denies 
involvement with those'other two children, Your Honor'. 
Again, I think, based on his - - what he told me, and that's 
why he's pleadirigto the counts involving the_ 
children. ' 

The Court: The three_children.' There was only one child --

Mr. Burks: Two. children, and 1\1:8. -~and4l•••r.t w?o 
belongs to , . . 

. 	The Court: So he's only admittlngto the_children? 

Mr. Bur1.G: Yes, Your Honor. 

The Court: Aren't there three') 2 children? ' ' 

Mr. Burks: I think there's --

Mr. Smith: Only two charges, Your Honor. 

Mr, ,Burks: Two charges: 

The Court: ...._andO... _ 

Mr. Burks: 

The Court: And then, who are the others? 

Mr. Burks: ~d 

The Court: Yes, I have that in the Juvenile case, okay. Okay. The Court 
finds, from the representations here thatthere is a 'basis in 
fact for Mr. Lowe's plea,' (See transcript ofplea hearing at 
pp.43-47) 

43 


Appendix to Memorandum Decision 
Supreme Court Case No. 11-0546 
(Order Redacted)



(7) 	 The Court fmds that the Petitioner also: admitted· the acts. necessary to 

support his guilty plea and acknowledged his' participation in the crime 

when he answered Question 4S from the Defendant's Statement in Support 

ofGuilty Plea as follows: 

4~. Describe briefly your participatipn in ~e crime. 

I had sex with_and~ 

See "Defendanes BtatementIn Support Of Guilty 
Plea" at Question No. 45, p. 3. 

(8) 	 The Court fmds and concludes that the Petitioner satisfied the court ofhis 

ability and capacity to plead guilty and agreed to a factual basis ofguilt 

sufficient to support hi~ plea. 

(9) 	 The Court finds and concludes that the cl~ that the Petitioner, who was \ 

diagnosed with schizophrenia, major depression, a personality deficit and 

borderline intellectual functioning coUld not form the requisite nien~ rea at 

the tiine ofthe criminal act is without merit. 

CLAIMC: 

THE PETITIONER'S PLEA WAS INVOLUNTARY BECAUSE THE 

cmcmT COURT DID NOT FULLY EDU~ATE IllM OF THE NArimE. 

AND CONSEQUENCES OF IDS PLE~A AGREEMENT AND BECAUSE 

THE PETITIONER SUFFERED FROM EFFECTS OF rus ANTI

DEPRESSANT MEDICATION AT ~ TIMElIE ENTERED INTO THE 

PLEA AGREEMENT 

THE PETITIONER'S ARGUMENT 

Rule 11 of the West Virginia Rules pfCr~inal Procedure governs 
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pro.c~dure and guidelines fo.r taking guilty pleas to. ensure·that criminal defendants 

are fully infDIDled o.f the nature and cDnsequences Dftheir plea agreements. There 

are several ways where a habeas co.rpus petitio.ner may be successful in challenging 

a guilty plea co.nvictio.n based o.n the vio.latiDn o.fRule 11 pro.cedure: 1) 

Co.nstitutiDnal Dr jurisdictio.nal erro.r; 2) co.mplete nuscarriage o.fjustice; Dr 3) 

.pro.ceeding inco.nsistent with the .rudimentary demands o.f fair prDcedure. Syi. pt . 

. 1, State ex reI. Farmer v. Trent, 209 W. Va. 789, 551 S.E.2d 711 (2001) (citing 

Syi. pt. 10, State ex reI. Vematter v. Warden, 207 W. Va 11,528 S.E.2d 207 

(1999), internal citatio.n marks o.mitted). Further~ ~'the petitiDner must als.o. 

demonStrate that he was prejudiced in that he was unaware o.fthe co.nsequences o.f 

. his plea, and, ifpro.perly advised, wo.uld nDt have pleaded guilty". Id. 

Rule 11 mandates that, first, a trial CDurt must nDt accept a guilty plea fro.m, 
, 	 . 

a defendant ''witho.ut first, ... addressing the defendant persDnally in o.pen CDurt, 

determining that the plea is vo.luntary and no.t the'result Dffo.rce Dr threats Dr Df 

promises apart frDm a plea agreement". W. Vi'R.Crim. P.II (d). The trial co.urt 

must info.rm the defendant o.f, and determine thatthe defendant understands, the 

.fo.llDwing info.IDlatio.n: 

(1) 	 The nature o.fthe charge to. which the plea is o.ffered, the mandato.ry 

minimum penalty pro.vided by law, if any; and the maximum 

po.ssible penalty pro.vided by law; and 

(2) 	 Ifthe defendant is no.t represented by an Atto.rney, that the 

defendant has the right t,o. be represented by an Atto.rney at every 

stage o.f the pro.ceeding and, ifnecessary, o.ne will be appo.inted to. 

represent the defendant; and 

(3) 	 That the defendant has the right to. plead no.t guilty Dr to. persist in 

that plea if it has already beehmade, and that the defendant has the 

right to. be tried by a jury and at that' trial the right to the assistance 
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of counsel, the right to. confro.nt and cro.ss-examine adverse 

witnesse's, the right against co.mpelled self-incriminatio.n, and the 

right to call witnesses; and 

(4) 	 That if a plea o.f guilty o.r nolo. contendere is accepted by the Co.urt, 

there will no.t be a further trial ofany k1nd,so. that by pleading 

guilty o.r nolo co.ntendere the defendant waives the right toa trial; 

and 

(5) 	 lithe co.urt intends to. question the defendant under o.ath, o.n the 

record, and in the presence. ofco.unsel abo.ut the o.ffense to' which 

the defendant has pleaded, that the defendant's answers may later be 

used against the defendant i!l a prosecution for perjury or false 

swearing. 

Imperatively, when establishing whether a.crinrinal defendant entered into 

his plea agreement kno.wingly and vo.luntarily; 'a trial Co.urt sho.uld spread UPo.n the. 

record the defendant's.educ.atio.n, whether he consulted with friends or relatives 
. 	 . 

abo.ut his plea, any history o.fmental illness o.idItig use, the eXtent he consulted 

with co.unsel, and all o.ther.relevant matters which'will demonstrate to. an·appellate 

Co.urt o.r a trial Co.urt proceeding in habeas Co.rpus that the defendant's plea was 

kriowing1y and intelligently made with due regardto.·the intelligent waiver o.f 

known rights". White v. Haines, 215 W. Va. 698, 704, 601 S.E.2d 18,24 (2004) 

(Citing Call v. McKenzie, 159 W. Va. 191; 220 S.E.2d665 (1975), internal citatio.n 

markso.lnitted). Mo.reover, the trial Co.urt must then inquire whether. the 

defendant's willingness to plead guilty stems from discussions betweenprosecuto.r 

and 
. 

the defendant, or the defendant's Co.unseL Id. Ifthe tri~l 
. 
Co.urt accepts the plea 

. 	 . 

agreement, "the court shall inform the defendant that it will embody in the 

judgment and sentence the disPo.sitio.n provided for in ~e plea agreement". W. Va. 
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.R. Crim. P. II(e)(3). 

In State ex ret Gill v. Irons, the West Virginia Supreme Court granted writ 

ofprohibition and reversed and remanded, the ease back to the trial court after 

holding that the petitioner could not intelligently waive his constitutional rights and 

enter a plea ofguilty where the court misinformedhim of the possible sentence that 

could be imposed. 207 W. Va. 199,530 S.E.2d 460 (2000) (per curiam). In that 

. case, the petitioner, Gill, was indicted by the Grand Jury ofSummers County for 

five counts ofmalicious assault upon a police officer, one count ofwanton . 

. endangerment involving a firearm, and two counts ofattempted murder .. Itt at 200, 

461. Subsequently, Gill was offered a plea agreement wherein ifhe pled guilty to 

, one,count ofmalicious assault on a police officer, w~ton endangerment involving 

a firearm, and two counts ofattempted murder, the remaining charges would be 

dismissed. Id. However, the prosecutor res~rved the nght to commen~ on all 

sentencing matters and recoinmend to the court that Gill be sentenced 

consecutively on all charges. Id 

At the plea hearing, the judge completed a full and thorough Rule 11 

, imluiry, by going over ev¥rY count to which Gill would be pleading guilty, and 

explail)ing the rights Gill would be waiving by entering the plea, arid the possible 

terms ofincarcerati'on for each offense. Id. At 200-201, 461-462. In explaining 

the worse possible sentence to Gill, the judge commented, .... [1]fmy arithmetic is 

correct, the worse sentence that'could be imposed upon you, that is ifI sentence 

you consecutively, if I make your sentences run .back to back, ifI totaled it up, it 

would be aminimum of6 years and a maximum of30 years'." Id. The judge also 

added that Gill would not be eligible for parole for at least 6 years. Id 

Subsequently, during the sentencing hearing, the judge informed the petitioner that 

. the sentence would be "about six and a half years.in the. penitentiary ifyou go there 

and do what you're suppos~d to . '.' a minimum ofsix and a half years in the state 

pemtentiary and a maximum of30 years". Id. The judge then sentenced the 

petitioner, by order, to 3 to 15 years on the malicious assault coun~, 5 years on the 
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wantO'll endangennent count, and 1 to 5 years on each bfthe two attertlptedmurder 

counts. Ail these sentences ;were ordered to run" consecutively. Effectivdy, Gill 

, received a: sentence of not less than ten nor more than thirty years of incarceration. 

Id~ I'll his Petition for Writ ofProhibition, Gill argued that the circuit court violated 

the terms ofthe plea agreement, and prayed for the West Virginia Supreme Court 

to prohibit the enforcement ofthe sentencing order and require that the circuit 

court sentence Gill to a minimum of six years, fnstead ofa minimum of ten years. 

Id. 

While the West virginia Supreme Court found that the circuit court did not 

breach the tenns ofthe plea agreement, it held that Gill did not enter into said plea 

'.' agreement knowingly and voluntarily due to beingmisinfonned ofhis potential 

sentence. Id. At 202,463. The Court emphasized its'prior holding that "{w]hen a 

trial court explains the maximum possible sentence provided by law tQ a defendant, 

such explanation must be accurate and not confusing~ misleading or coercive". Id. 

(Citing Riley v. Ziegler, 161 W. Va. 290, 241 ~.E.2d 813 (1978), internal citation 

.marks omitted). Accordingly, the West Virgini~ Supreme Court ordered that the 

conviction based on the plea be voided and remanded the case tO'the trial court 

with instructions to afford Gill an opportunjty to reconsider his plea 'Id. ' 

Similarly, in State v. Cabell, the West Virginia Supreme Court held that in 

accepting the defendant guilty plea, the trial coUrt, which failed to iut:onn the 

defendant that he would have no right to withdraw the guilty plea if the court did 

not accepHhe recommended sentence, failed to comply with the requirements of 

Rule 11 ofthe West Virginia Rules ofCriminal Procedure requiring that the terms 

ofthe plea agreement be placed on the record. 176 W. Va. 27i, 342 S.R2d 240 

(1986), In that case, the appellant was charged' with 'five felonies: burglary by 

breaking and entering, burglary by enteriflg without bre,aking, aggravated robbery, 

malicious woUnding, and attempted murder. Id. At 273. On the day before trial, 

the appellant entered into a plea agreement pleading guilty to aggravated robberY 

and burglary. The agreement specifically stated that in return for the pleas of 
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, guilty, the prosecutor would seek dismissal, of the three re:naining counts and 

would recommend a thirty-year sentence on the aggravated robbery charge. While 

the trial court explained that' it was not bound by the prosecutor's recornniendation 
, ' 

at sentencing, it failed to advise the appellant, pursuant to Rule 11, that if the court 

decided npt to accept said sentencing recommendation, the appellant would still 

have no right to withdraw his guilty pleas. ld. At sep.tencing, the court decided to 

forgo the prosecutor's sentencing recommendation, and sentenced the appellant to 

si~ty years for the aggravated robbery charge and one'to fifteen years for burglarY; 
. ' 

torun consecutively with the aggravated robbery sentence. ld. The appellant 

sought to withdraw his guilty pleas, arguing; in part, that the trial court failed to 

follow the requisites ofRule 11. The circuit court denied his motion for 

withdrawal of guilty pleas, and the appellant sought relief with the West Virginia 

Supreme Court, The West Virginia Supreme Court ,agreed that the trial court did: 

not comply with the mandate of Rule 11 in faIling t9 inform the appellant that he 

'rnidno right to withdraw his guilty plea even if the court chose to forgo the 

prosecutor's sentencing recom:r:nendation, and reserved the appellant's convictions, 

remanding the case to trial court with the instructions that the appellant "be given 

opportunity to either plead guilty anew or to grant specific performance so that the 

sentence comports with the reason~ble understanding and expectations ofthe 

defendarit as to the sentence for which he bargained". ld. At 277,243-244. 

The case at bar is similar to Gill and Cabell. The Petitioner entered into a 
, . . 

plea agreement with the State wherein he agreed to. plead guilty to .counts 12, 13, 

14, 221 23 and 25 in,exchange for dismissal ofthe remaming counts. At the plea 

hearing,the Honorable Judge FrR.4ier asked the Petitioner a series ofquestions,. . . . 

which dealt with voluntariness ofItis plea agreement. The' Judge then exptained to 

the Petitioner that ifhe plead to counts 12, 13, 14~ 22,23 and 25, although he could 

receive no less than fifteen to twenty-five years on the first degree sexual assault 

convictions, and not less than one nor more than five years on the third degree 

sexual assault convictions, the Petitioner could receive tIP to seventy-six (76) years 
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on his gUilty plea. Transcript, 5/22/1995 (Exhibit G). However, because the 

'Petitioner pled to give counts offirst degree sexual ~sault,each bearing a sentence 

offifteen to twenty five years, and one count of third degree sexual assault, beanng 

a'sentence of one to five years, his max,imum sentence could be seventy-six (76) to 

130 years. Just as the 1!ial court in Gill informed. the petitioner that his maXimum 

sentence could be six to thirtY years, while, in reality,.it was ten to ,thirty years, 

Judge Frazier misinformed the Petitioner about his possible maximum sentence, 

thus inaking the plea agreement completely involuntaiy, and hence, null and void. 

To:re,:,iterate, "[w]hen a trial court explains the maxiinumpossible sentence 

provided by law to a defendant, such explanation must be accurate and not 

confusing, misleading or coercive". Gill, 207 W.Va. At 202,530 S.E.2d a~ 563. 

Judge Frazier's explanation ofthe Petitioner's maXimum possible sentence was far 

from accurate. In fact, it was confusing and misleading, because instead of 

advising the Petitioner that he could be sentenced to a maximum of 130 years, 

Judge Frazier told him that the maximum sentence could be seventy-six years of 

mcaIcer~tion. Hence, akin to the facts in Gill, the Petitioner in the case at bar 

entered into his ,plea of guilty while being completely misinformed and misguided 

about his maximum sentence. 

Not only did the judge mislead and misinform the Petitioner about his 

sentence at the plea hearing, but also Judge Frazer [sic] completely confused the 

Petitioner about his,possible s~ntence at th~ sentencing hearing'held on June 26, 

,1995~ Specifically, after considering the testimony ofwitnesses and the 

information in the pre-sentencing report, Judge F~er commented that the correct 

sentence for first degree sexual assault was fifteen (15) to thirty-five (35) years 

instead offifteen (15) to twenty-five (25) years as previously noted. Transcript, 

6/2611995 at page 15 (Exhibit J). A few minutes later, Judge Frazier modified this 

sentence, ~ting that the correct sentence for a first'degree sexual assault was, in 

fact, fifteen (15) to twenty-five (25) years of incarceration. Id. At page 24. After 

correcting himself, Judge Frazier then pronounced the sentence as follows: 
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So, it is the judgment of this C?urt that as to each one ofthese 

sexual assault charges, that's Counts 12, 13, 14, 22nd and 23m 

C01.ID.ts, that you be sentenced to the, periitentiary of this State for an 

indet~mtinate term ofnot less than fifteen nor more than thirty-fIVe 

·years.. . The effect ofwhat I'mdoin" here is'to - - sentence you to 

the penitentiary for a least thirty year but nor more than fifty years, 

and if I said thirty-five years before, I meant twenty-five on each of 

the sexual assault first degree charges; that those are to run 

consecutively; one to five on the sexual assaultto rrln consecutively; 

I'm gonna suspend Counts 14, 22nd
, 23mand 25 and direct that once 

'you serve the thirty year - - thirty to fifty year sentence - - that',s 

correct, isn;t it - - fifty year sentence that you be retumedand placed 

~n probation at that time for that period oftime. That will-get you 

into the latter part ofyour sixties~ ifyou're still living at that time, 

and hopeful1~ there would not be any further danger to the - - to the 

community. 

rd. at page 28. Not only did Judge Frazier continuously mislead the 

Petitioner as to the nature ofhis sentence, but also he never advlsed the Petitioner. 

correctly, ofthe nature ofhis sentence; thatin effect-his sentence was not less thajn, 

76 years and nor more than 130 years; and that after suspension.of counts 14, 22, 

23 and 25, his sentence, amounted to 'thirty (30) to fifty (50) years, and that ifhe 

violated the terms ofhis probation, h(,'( would face aU addition sentence ofnot less 

than 46 years nor more than 80 years in the penitentiary. Mr. Burks, the 

Petitioner's trial attorney, also added'to the confusion ofthe Petitione:J;'s potential 

<,maximum sentence: 

Mr. Burks: Yes, sir, I explained, like'you did, told 1;rim at worst, he 
could get 76 years, or explained ifhe ran concurrent, what 
could happen then. 
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- -: 

Transcriptof5/2211995 hearing at p. 10: 4-6 (Exhibit G). Not only was the plea 

involuntary due the Judge Frazier informing an~ misleading the Petitioner as to the 

nature and consequences ofhis possible sentence at the plea hearing, and then, 

against at the sentencing hearing, but the plea was also involuntary because the 

. Petitioner.was under the influence ofan anti-depressant at the time ofthe 

. J'roceedings, which deemed him incompetent to understand the nature of the 

proceedings initiated against him and to adequately assist his attorriey in his 

defense. Specifically, prior to incarceration, the Petitioner had been in treatment 

for his serious mental health issues at the Southwest Virginia Mental Health 

Institute an Southern Highlands Mental Health Center in Charleston, Kanawha 

County, West Virginia. The medical records indicate that, due to being sexually 
. 	 . 

abused as a child, the Petitioner was prescribed anti-depressant medication, which, 

according to the Petitioner, made him forgetful and caused him to "space out" on 

multiple occasions. For example, when asked at the plea-hearing if he was under 

the influence ofany drugs, the Petitioner replied as follows: 

The Court: 	 I take it, you've been injail now, for how long, Mr. Lowe? 
, '. 

The Defendant: 175 days, today, sir. 


The Court; Almost six months; then? 


The Defendant: Yes,. sir . 


. The Court: 	 And I t~e it, during that time, you haven't-used any illegal 
drugs? . 

The Defendant: 	 No. sir. They've got me on some kind ofgeneric 
nerve pill but, as you can see, it does not work. 

The Court: 	 I can see you're having some reaction to it. I take it that 
doesn't interfere with your thinking, though, your mind or 
anything; you know where you are and what's going on? 

The Defendant: 	 Sometimes. 

\ 	 Transcript 512211995, p. 33: 1'7-24; 34; 1-7 (Exhibit G). Here, the Petitioher 

clearly indicated that he was not always aware ofhis surroundings due to effects of 
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'. 
the nerve pill he was taking. The medication he was taking at the time was called 

Nortiptyline 100 mg. Competency Evaluation at page 5 (Exhibit D). Moreover, 

the Petitioner was found competent to enter into a plea agreement with the State by 

the Charleston Psychiatric Group despite their findings and observations ofa 

clearly mentally incompetent individual. See findings supra. Drs. Smith basically 

did not believe the Petitioner's allegations that he had been hospitalized in a 

mental health center located in Smyth County;Virginia, a.t?-d they surmised that he 

. grossly exaggerated his symptoms, and hence, was able to understand the nature of 

the proceedings, stand trial, and consult with his attorney. 

Withoutawarding the Petitioner a hearing to challenge the psychiatric 

report or even adviising him ofsuch right, Judge Frazier entered an order and 

decided, sua sponte, that the Petitioner was competent to stand trial and enter a 

plea ofguilty. In fact, it is clear from the record that the Petitioner did not, 

understand the nature of the psychiatric report or what it meant to be found 

. competent to stand trial at all: 

The Court: Okay. I can't recall, was there a competency - -

Mr. Burks: Yes, sir,1 

The Court: - - motion in this case? 

Mr. Burks: Yes, there was. 

The Court: We've previously ruled on that? 

Mr. Burks: Yes. 

The Court: You imderstand, Mr. Lowe, that you had a right to 
challenge that ruling finding you competent to stand 
trial?' 

The Defendant: Yes, sir. 

The Court: 	 You went over that with him? 

Mr. BurkS: 	 Your Honor, I'll be honest, I don't knqw ifI went 
over the part about the challenging;but I informed 
him ofthe' results and - - . 

53 

Appendix to Memorandum Decision 
Supreme Court Case No. 11-0546 
(Order Redacted)



c .~ 

The Court: Do you agree with the results? 

The Defendant: 	 Weil, I'm going to say I migh~ get in 
trouble for saying it -but that doctor down in 
Charleston don't know his from a hold in 
the ground. 

Mr. Burks: ,He didn't like the doctor too well, Your Honor. I 
don't think he disagreed too much with - - we didn't 
- - about the competency part ... 

Transcript, 5122/1995; pages 31:24, 32:1-24 (Exhibit G). There was nothing in the 

P.etitioner's words to indicate that he agreed with the findings ofthe psychiatrist 

'aild psychologist, who evaluated him, and there was nothing in the transcript to 

indicate that the Petitioner was informed ofhis right to challenge the same. The 

Petitioner was under the influence ofan anti-depre~sant, in addition to his alreadY 

diminished mental capacity and incompetency' to comprehend. the proceedings 

against him. Accordirigly, by failing to notify the Petitioner ofthe nature and 

consequences ofhis ple~ and then the nature ofhis septence, Judge Frazier 

effectively violated the Petitioner's due process rights, especially since, in addition 

. to Judge Frazier misleading information, the Petitioner was incompetent to 

·understand the proceedings against him or to adequately consult wlth his counseL: 

Therefore, the Petitioner's plea was involuntary for the foregoing reasons, under 

Gill and Cabell. 

THE RESPONDENT'S ANSWER 

the Petitioner next claims that his plea was involuntary because the Court 

did not educate him ofthe nature' and consequences of the plea This argument is 

als9 without merit. In reading the transcript it is clear that the Court was very 

thorough in its review of the petitioner's constitutional rights and consequences of 

plea. The Court went to great lengths to make 'sure the petitioner was educated and 

understood not only the consequences of the charges against him, but also the· 
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elements ofthe offenses for which the petitioner was pleaing. Through all these 

conversations on the record, the Court acknowledged that the petitioner answered 

appropriately and seemed to understand what he was doing. The Court gave the 

petitioner ample opportunity to ask questions ifhe was unsure as to any element of 

the crime or the consequences of the same. 

There was some confusion with respect to. the sentence for the sexual 

assault in the first degree offenses. The allegations arose from offenses that had 

been comrtlitted y~ars earlier. Subsequent to the offenses being committed and 

prior to the indictment, the legislature enhanced the penalty for first degree sexual 

assault. The new penalty was an indeterminate sentence of not less than 15 nor 

more than 35 years in the penitentiary. The old penalty was an indeterminate 

sentence of not less than 15 nor more than 25 years. The petitioner received the 

benefit ofhaving the lesser sentence. The Court reviewe4 these sentences with the 

petitioner. The petitioner now alleges that he was not fully apprized -of the 

consequences. Again the transcript is clear onthis matter. 

Judge Frazier never advised the Petitioner that the maximum sentence he 

could receive was 76 years, but iri fact got into a discussion with the petitioner 

regarding consecutive versus concurrent sentencing. The Judge advised the 

petitioner that if ran these sentences consecutively~ that the petitioner would at 

least have to serve 76 years. He never described this as the maximum, only 

explained the consequence ofa consecutive sentence. Th~ Court fully advised the 

petitioner ofall the rights petitioner listed in his petition as being required 

including the fact that the CoUrt advised himt1:iat if he got a bad sentence he could 

-not complain abQut it at a later date, claiming ptetrial defects. The petitioner 

acknowledged that he understood. 

Reading the transcript, it is also clear thatthe petitioner did know what he 

was doing-and understood where he was.' The petitioner tried to leave the 

impression tha,the did not know what was-happening this day because he was 

under the influence of nerve medication. He even cited excerpts from the 
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I. "'. 

" . 
transcript to support this notion. The petitioner was somewhat misleading in 'citing"" 

this part ofthe transcript because he did not cite the complete dialogue between the 

petitioner and the Judge. The petitioner left off where the Court had inquired ifthe 

medication interferes with his thinking or his mind; whether he knows where he is 

and What.he is going. The petitioner answered "sOl;netimes" and the excerpt stops. 

The very next questian by t~e Court was "Do you now?" to which the petitioner 

t~sponded, "Yes sir. I know I'm up here in Princeton, and in the courthouse." 

Transcript p,'34. (Attached to the Response) Mr. Burks went on to explain to the 

Court that he ruso inquired ofthe petitionei:'whil~ they were filling out the plea 


. forms and the petitio.~er advised that he was on nerve medication, but that he 


~derstood w~at th~y were doing as they went over the forms. Tr. 'p. 34. 


In looking at the totality of the circumstances as well as a review of the 

. . . 

transcript, it is clear that the petitioner was educated as to the·elements of the law 

that would have'to be proven to convict him and ~.ducated as to ~e conseque~ces 

ofthe charges for which he was ~ntering a plea. Furthermore, the maximum 

penalty of incarceration actually received by the petitioner is well within the range 

of-possible sentences the Court equId impose, and was still less than the 76 years 

discussed by the Court during the plea hearing whyn they were reviewing 

concurrent versus consecutive sentences. The petitioner cannot claim he was 

prejudiged by receiving a lesser penalty ofinc~ceration than was discussed by the 

Court during the plea hearing. He fully understood that he could receive 76 years 

ifthe sentences were to run consecutively. Therefore~ for all these reasons, this 
. , 

argument too is without merit. 
" 

CLAiM C: FINDINGS OF FACT AND CONCLUSIONS OF LAW 

, (1) On the issue 'of competency to ~tand trial, the West Virginia Supreme Court 
ofAppeals held in State v. Milam, 159 W. Va. 691,226 S.E.2d 433 (1976), 
that: ' 

, No person may be subjected to tri~ on it criminal 
charge when, by virtue ofmental incapacity, the 
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person is unable to ,consult with his attorney and to 
assist in the preparation of his defense with a 
reasonable degree of rational understanding of the 
nature and object of the proceedings against him. 
SyI. Pt. 1 

(2) 	 The West Virginia Supreme Court of Appeals has also held that: 

It is a fundamental guarantee ofdue process that a 
defendant cannot be tried or convicted for a crime 
while he or she is mentally incompetent. State v. 
Hatfield, 186 W. Va. 507,413 S.E.2d 162 (1991), 
Syi. Pt. 6,jollowing State v. Cheshire, 170 W. Va. 
217,292 S.E.2d 628 (1982). SyI. Pt. 1 . 

(3) 	 The West Virginia ~upreme Court ofAppeals has also found that: 

When a trial judge is made aware ofa possible 
problem with defendant's competency, it is abuse of 
discretion to deny a motion for a psychiatric 
evaluation. State v. Hatfield, supra at Syi. Pt. 2, 
citing SyI. Pt. 4, in part, State v. Demastus, 165 W. 
Va. 572, 270S.E.2d 649 (1980). 

(4) 	 As the West Virginia Supreme Court, ofAppeals has held in State v. 

Sanders, 209 W. Va. 367, 549 S.E.2d 40 (2001): 

hnportantiy, since the right not to be tried while 
mentally incompetent is subject to neither waiver nor 
forfeiture, a trial court is not relieved of its objection 
to provide' procedures sufficient to protect charged is 
a crime for which'there is,a lesser included offense. 
This is 'so because the successful use of this defense 
renders the, defend~t.not guilty ofthe particular 
crime charged, but does not preclude a conviction for 
a lesser included offense. (syI. p. 3) 

(5)' 	 The Court'finds that Judge Frazier thoroughly reviewed the Petitioner's 
rights with him at the time that he entered his guilty plea: 

The Court: 	 Okay. Counsel has handed me the plea forms 
required by this Court. Can you outlirie for me, on 
the record, Mr. Bur~s, when those forms were gone 
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over and completed by Mr. Lowe? 

Mr. Burks: 	 Yes, sir. We went over those forms about ten days 
ago. The white forms, I had typed; I read them to 
him. The orange form as Mr. Lowe said, he has 
some trouble with reading - he requested that I read 
them and, after I read'them to him, I recorded his 
response on the orange form. 

The Court: 	 When was this, again; I'm sorry, I --

Mr. Burks: 	 It was about ten days ago, over at the Regional Jail, 
Your Honor. And then he - - like I said, any 
questions he had, I would answer, and then, also, I 
would record his responses on the orange form, after 
I read the question to him. 

The Court: 	 At that time, did you think that he was under the 
influence ofalcohol or drugs? 

Mr. Burks: 	 No, Your Honor. 

The Court: 	 Now, before I accept the plea, I"m going to take 
some, time here and go over ce~nmatters with you 
to satisfy myself, Mr. Lowe, that this is a la.1.owing 
and intelligent action on your part; by that, I mean, 
you know what you're doing you know what could 
happen to you, you know what r.. - where you've put 
yourself as far as these pleas. ' 

The Defendant: Yes, sir. 

Mr. Burks: 	 Your Honor, I'd also 'like to add, when we went over 
the plea forms, I did go over the elements ofthe 
offenses with him. 

The Court: 	 From the statute, you mCflll sexual assault first 
degree; sexual assault ,third degree -  ' 

Mr. Burks: And I -  ' 

The Court: - - some ofthe definitions? 

, " 
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Mr. Burks: - - even the custodial, even though he wasn't 
pleading to that, I went over the elements. ' 

The Court: Okay. In addition, I'll be going over your rights once 
again with you, Mr. Lowe, to make sure that I'm 
satisfied that you know them. You appear - in the 
few minutes I've been interacting with you - to be 
intelligent and responsive, and I'm sure you 
understand those. But I'm required to go over them 
again with you in'open court. I'll also be advising 
you ofcertain matters"!o make sure that this is an act 
ofyours that's freely and voluntariiy entered into. 

The Defendant: Okay., 

The Court: 	 And all this, ofcoUrse, is for your benefit, not for 
mine, to make sure that, you know, this is the right 
thing, that you want to go forward With this. So, if 
you'd just relax, again, to the extent you can. Ifyou 
have any questions, .as we move through this, you 
feel free to interrupt me. 

How far have you gone in school? 

The Defendant: Up until- about the middle ofeighth grade. 

The Court: 	 Now, you've indicated you have a little trouble 
reading and writing; is that correct? 

The Defendant: Yes, sir. 

The Cpurt: 	 I take it you've taken that into consideration, 
counsel? 

Mr. Burks: 	 Yes, sir. I read - - we read up the documents, 1- - . 
everything pertinent to this case, I've read to him, or 
tried to read to him. 

The Court: 	 The most important thing, ofcourse, is this 
document that charges you with the crimes; did you 
go over that with him?' 

Mr. Burks: Yes, I have, Your Honor. (See plea hearing transcript 
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at pp. 10-13) 

and further: 

The Court: 	 Is your offer to enter these pleas, Mr.. Lowe, 
completely voluntarily and of your own free will? 

The Defendant: 	 Yes, sir. 

The Court:· 	 This is what you want to do? 

The Defendant: 	 (Nods head) 

The Court: 	 You've got very able counsel here, in Mr. Burks; 
very experIenced, very competent, very 
conscientious, and I'm sure he's gone over the entire 
case, given you the strengths and weaknesses, maybe 
even given you his advice as to whether to plead or . 
not plead. But in the end, you're the one that has to 
make the deCision; do you understand that? 

The Defendant: 	 Yes, sir. 

The Court: 	 You're the one who may be doing a lot of 
time. So, is this what you want to do? 

The Defendant: 	 Yes, sir. 

The Court: 	 Okay. Counsel, approximately how.many 
conferences have' you had with Mr. Lowe, and to 
what extent is he aware of the evidence against him, 
in order to plead guilty to these serious offenses? 

.. 
Mr. Burks: 	 Your Honor, we've met approximately six, seven 

times, throughout several months; I can't remember 
the exact amount. And we've discussed -I gave him 
copies ofthe qisc10sure material the State sent us, 
and we've talkeclabout what was contaip.ed in that. 
And he's aware ofwhat the State would try to put on 
as evidence at the trial. 

The Court: Do you think that you've been able to discover and 
. accrimulate all the evidence t:ruit may be used against 
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him? 

Mr. Burks: Yes, sir. 

The Court: And all the evidence, through your own ' 
investigations, cifthe supporting defenses he had? 

Mi. Burks: 	 Well, we've discussed what a possible defense 
would be, and I discussed, with him, due to the ages, ' 
ofthe children and other factors, that what -: - on 
these counts he's pleading to, would probably not 
count as'too much ofa defense. 

The Court: 	 Do you think you've had sufficient time to review all 
this With him, and for him to make a decision one 
way--' 

Mr. Burks: 	 Yes, sir. 

The Court: 	 - - or the other? 

Mr. Burks: 	 Yes, sir. 

The Court: 	 Do you agree with that, Mr. Lowe? 

The Defendant: 	 Yes, sir. 

The Court: 	 Anybody rushed you into anything here? 

The Defendant: 	 No, sir. 

The Court: 	 You've indicated, in these plea forms, that you 
understand your various, rights, 'particularly your 
constitutional rights; and do you understand that by 
entering these pleas you're waiving those rights, or 
giving those up? 

The Defendant: 	 (Nods head) (See plea hearing transcript at 
pp.21-23) 

, Additionally, Judge Frazier discussed the following: 
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The Court: 	 Okay. Do you unde~stand, that by pleading guilty, ' 
all ofthese rights that Mr. Burks and myself have 
gone over with you would not apply, and you would' 
be giving those up, which means waiving those, and 
would not be able to raise those in the future? 

The pefendant: 	 Yes, sir. 

The Court: 	 Likewise, by entering the plea, you waive all pretrial 
defects - or alleged defects - with regard to yoUr 
case, which could jnc~udethe arrest, the gatliering of 
evidence, prior confessions and so forth. Do you 
understand that? 

The Defendant: (Nods head) 

The Court: 	 What I'm trying to say at this point, Mr. Lowe, is if 
you enter a plea and you come back later and you're 
sentenced, you can't come back at a later time and 
say "Well, the confession th~y took from me was 
illegal; the evidence that they gathered was' 
improper." You simply won't be able to raise that at 
a later time. Do you understand that? 

The Defendant: 	 Yes, sir. 

The Court: 	 What I'm trying to emphasize here, and I'm 
sure it tends to be a little long, is the fact that 
once you enter this plea~ and you're 
sentenced~ it's virtually final at that time? If 
you get 75 years, you won't be able to come 

. back here at a later time arid s'ay, Judge, my 
confession was illegal; the police, you know, 
violated my rights in other regards; the grand 
jury process,was wrong. You, simply, won't 
be able to'raise that; do you understand that? 

The Def~ndant: 	 Yes.. 

The Court: 	 There's always, ofcourse, the ability to challenge a 
conviction through habeas corpus, but that's always' 
very, very limited and narrow, relating to, generally, 
effectiveness ofcounsel, and whether the Court gave 
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you the prope~ sentence under the statute. And' those 
challenges are rarely successful. Do you understand 
that? 

The Defendant: 	 Yes, sir. 

The Court: 	 So what rm trying to tell you, before you actually 
enter the plea here, is that once you enter it, it's 
virtually final, and you simply have to pretty much 
accept whatever sentence you get. 

The Defendant: 	 Yes, sir .. 

The Court: . Knowing all that, you still want to go ahead? 

The Defendant: 	 Yes,sir. (See plea hearing transcript at pp. 
30-31) 

(6) 	 The Court finds that the transcript ofthe plea hearing clearly. demonstrates 

that Judge Frazier thoroughly revieWed till of the Petitioner's rights with 

him and completely met the obligations incumbent upon h4n under Rule 11 

of the West Virginia Rules ofCriminal Procedure. 

(7)· 	 The Court finds that Petitioner's trial counsel also testified that the 

Petitioner was not effect~d by his medications. at the time ofhis plea: 

Q 	 Okay. At the time of the plea, do you feel he understood 
what he was pleading to and the consequences of it? 

A 	 Yes. And the Judge asked me and I did. And like I said, 
even though he had some mental health issues and I went 
over some stuffwith James, he answered appropriately and 
as I do with all ofmy clients, if I felt like there was an issue 
I would stop the interview or come back on another day if I 
felt like medication was affecting him at that point or 
anything. And I think·that we talked about that during the 
plea hearing as welL 

Q 	 So you were aware that he was on medication? 

63 


Appendix to Memorandum Decision 
Supreme Court Case No. 11-0546 
(Order Redacted)



A Right., I always ask and the Judge does too 'and I do also. 
Yes. 

Q And from your observations you didn't think that was 
affecting him? 

A I didn't during the interview because you know, I can't 
remember verbatim what was sai4 but if! did I would have 
stopped. But I,mean I always asked them. And then I'll ask 
them as the Judge was is'that affecting you understanding 
what I'm going over with you. 

Q' But now he was in jail the whol€:time that you've known 
Mr. Lowe he's been injail? 

A I don't believe James ever got dut because he was never able 
to make bond. 

Q So you - - ifthey started giving you that medication injail, 
then you never really lmew him off that medication? 

A That's correct. No, I think he was on - - yeah, I think he's 
been incarcerated the whole time since his arrest. (See 
Transcript ofHabeas C,OrpllS Hearing at pp. 40-41) 

andfuIther 

Q ,Mr. Burks, I want to ask you a question that I was trying to 
figure out earlier and I couldn't do it but maybe yqu can. 
How many plefl: hearings didyou have in front of Judge 
Frazier? 

A My bare estimates, Say hUndreds but - 

Q But that maybe off but there was a bunch? 

A Yes. 

Q How many times did you see Judge Frazier in the courtroom 
when he starts going over somebody's constitutional rights 
when he actually stops a plea and told them we need to' come 
back another day ifhe though they were not understanding? 
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A Well, I know he would do that if - well any judge if they 
thought there was a problem. But I mean he inquires always 
do you understand what is going on. Ifyou're on medication 
does that affect - 

Q Have you ever known him not to do that? 

A No. 

Q Did he do that with James? 

. A Yes. 

Q And SO he was - 

A Because the issue of medication came up. 

Q He was convinced that James Long - - or James Lowe knew 
what he was doing? 

A Yes.· 

Q All the time you met with Wm and I don't expect you to tell 
us how many times you met with him because I know it's 
been a long time. 

A I don't·remember. 

Q Did he ever give you any indication that he didn't 
understand what you all were doing? 

A Not that I can recall but I can'tTemerilber our - - you know 
verbatim what our conversations are. I kriow as far as the 
ones he pled to at times he. would say well I don't know that 
I can remember what I did .there. That's what he told Dr.. 
Smith up in Charleston in regards to the actual charge 
against him. 

Q Right. 

A But when I went over the plea and the elements, which I 
stated on the record to Judge Frazier, he seemed to 
understand wliat he w~ charged with, and what my role 
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was, the judge's role, and the Court's role was. 

Q. 	 And again spanning your niileteen-and-a-half-years of being 
at the Public Defender~ ifyou were gomg over something 
with a client and you did not feel they were understanding or 
grasping what you were talking about, what would you do? 

A 	 I - - well, when it's· happened I stop. 

Q 	 I mean- 

A· 	 Or ifI felt like we're Coming to Court and they~re under the 
; influence I would say - - I would just go close to the Judge 

and say we can't do this 01" - - but just have to try to do it on 
another day or inquire why. What~s gomg on here, you 
know. (See Transcript ofOmnibuS Habeas .Corpus Hearing 
at pp. 44-47) 

(8) 	 The Court finds that Petitioner's trial counsel thoroughly reviewed the 

stan~d plea documents used in this Circuit·with the Petitioner before his 

plea, and that such forms fully and completely explained the Petitioner's 

rights to him. (See standard plea: forms in Petitioner's underlying criminal 

action file 95-F-3) 

(9) 	 The Court flnds that the Petitioner's signed a plea bargain letter dated May 

9, 1995 and fIled in the Circuit Clerk's Office on May 22, 1995 which 

clearly stated that the Petitioner faced potential imprisonment ofnot less 

than fifteen nor more than twenty-five years on each offive counts of 

sexual assault in the first degree, and potential imprisonment of not less 

than one nor more than five years on one colint of sexual assault in the third 

. degree. (See plea letter of record in the Petitioner's underlying criminal 

action file 95-F-3) 

(10) 	 The Court finds that these sentences were clearly set out .in the plea 

documents flIed in the underlying criminal action, particularly on the Plea 
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ofGuilty, the Petition. to Enter Plea ofGuilty at Question 7, and on the 


Defendant's Statement in Support ofGriilty Plea at Questions 12 and 13. 


(See plea documents of record in the Petitioner's underlying crimina~ action. 


file 95-F-3) 


(11) 	 The Court finds that the Petitioner. was sentenced to thirty to fifty years in 

. the penitentiary, well under the potential sentence which he faced on these 


pleas. 


(12) 	 The Court finds and concludes that the claim that the Petitioner's Plea was 

. involuntary because the Circuit Court did not fully educate him of the 


nature and consequences of his plea agreement and because the petitioner 


suffered from effects ofhis anti-depressant medication at the time he 


entere4 into the plea agreement is without merit. 


CLAIMD: 

(' 
. THE PETITIONER NEVER RECEIVED THE BENEFIT OF .IDS PLEA 

BARGAIN BECAUSE THE TRIAL COURT CONSIDERED 

IMPERMISSIBLE EVIDENCE IN IMPOSING IDS SENTENCE 

THE.PETITIONER'S ARGUNfENT 

The West Virginia Code and Rule 32 ofthe West Virginia Criminal 


Procedure· outline the guidelines for contents ofpresentencing reports and victim 


tesfiri:lOny, hence, giving trial courts a road map of what evidence should be 


. cOnSidered and reviewe4 prior to sentencing a criminal defendant Specifically, . 

pursuant to the Victim Protection Act of 19~4·found, in part, in W. Va. Code §61

llA-2(b) (1984), "the court·shall permit the victim ofthe crime to appear before 
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the court for the purpose ofmaking an oral statement for the record ... Any such 

statement, whether oral or written" shall relate solely to the facts ofthe case and 

the extent ofany injuries, financial losses and loss ofearnings directly resulting 

from the crimefor which the defendant is being sentenced". (Emphasis added). 

For the purposes ofthis sectional, "victim"is defined as "the person who is a 

yictim ofa felony, the fiduciary ofa deceased, vict~'s, estate or a member ofa 

deceased victim's immediately family". W. Va. '§61-11A-2(a). 

In the case at bar, the Petitioner pled to Counts 12, '13, 14,22,23", and 25 of 

the 'indictment. These counts "involved two gir1s~'•••• f!ovvever, ...... 

whose counts were dismissed by the trial • the mother of 

court, as part ofthe plea agreement, wasallawed to addres,s the court at length on 

the'day of sentencing. She stated that while she ~ew nothing about the alleged 

incidents, which involved her daugh~er."she was a Victim ofsexual abuse 

'herself. Sh~ stated that "was in foster car~, ,in part, because she had 

, "assaulted" the girL She further blamed the Petitioner for "my mental state of 

min~at that time". Transcript, 6/26/1995, p~ 6-9 (Exhibit). 

The allocution of"" smother was certainly' impermissible and highly 
, , 

prejudicial evidence considered by the court,' She was not the actual victim ofthe ' 

crime; nor was she the fiduciary of~ deceased victim's estate or a member of a 

deceased victim's immediate family as described in W. Va. Code § [sic] W. Va. 
, , 

,Code §61-11A-2(a). Hence, in considering'her allocution and testimony, the court 

, necessarily looked at counts of the indictment involving~, who was not the 

victim of the counts plead to by the Petitioner. 

In addition to considering impermissible and highly prejudicial oral 

testimo;ny during sentencing, the trial court'also erred in considering at the 

P!esentencing report, which included evidence in violation of cas.e law and the 

West Virginia Constitution, such as "misinformation or as unfounded assumption 

concern.ipg facts or importance". United States v. Powell, 487 F.2d 325 (4h Cir. 

1973); Unites [sic} State v. Bernard, 757 F.2d 1439 (1985); Handbook on West 
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:; C' 

Virginia.Criminal Procedure, Ch.XXI, sec.SEla, b, p. II-320 et seq. West 

Virginia Code provides that a prelitn.in8ry investigation reportshall include the 

. following information: 


[T]he offender's'court and criminal record, occupation, family 


background, education, habits and associations, mental and physical 

condition, the names, relationship, ages and condition ofthose 

dependent upon him for support and such other facts as may aid the 

court in determining the propriety and conditions ofhis, release on 

probation. No person convicted ofa felony or ofany offense 

described in article eight-b or eight-d, chapter sixty-one of this code 

against Ii minor child may be released on probation 'until this report 

shall have been presented to and considered by the court. The court 

may in its discretion request such a report concerning any person 

convicted of a misdemeanor. The presentence report ofany person 

co.nvicted ofan offense, described in said articles or section twelve, 

article eight of s.aid chapter, may include 'a statement from a 

therapist, psychologist or physician who is 'providing treatment to 

the child. 

Rule 32(b)(4)-(5) (1996) ofthe West Virginia Rules of Criminal Procedure also 

outlines te guidelines for the contents ofa presentencing report: 

(4) Contents o/the Presentence Report. The presentence report 
must contain . 

(A) information about the, defendant's history and 
characteristics, including -information concerning the 
defendant's court and criminal tecord, occupation,'family 
background, education, habits and associations, mental and 
physical condition, the names, relatiol1$hlps, ages and 
condition ofthose dependent upon the defendant for support 
and any circumstances that, because they affect the 
defendant's behavior, ,may be helpful in imposing sentence, 
determining the propriety and conditions, ofrelease on 
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prob~tion, 01' determining correctional treatment; 

(B) a victim impact statement, pursuant to Chapter 61, 
Article llA, Section 3 of the West Virginia Code of 1931, 
as amended, unless the court orders otherwise, ifthe 
. defendant, in comniitting a felony or misdemeanor, caused 
physical, psychological or economic injury or death of.the 
victim; and 

(C) any other information required by the court. 

(5}Exclusions. The presentence report much exclude: 

(A) any diagnostic opinions iliat, if disclose.d, might 
seriously disrupt a program ofrehabilitation; 

. (B) sources of information obtained upon a promise of 
confidentiality; or 

(C) any other information t4at, ifdisclosed, might result in 
harm, physical or otherwise, to.the defendant or other 
persons. 

For purposes of the above-stated rule, the term "victim" is defined as "any 

individual against·whom an offense has been committed for which a sentence is to 

be imposed, but the right ofallocution under subdivision (c)(3 )(E) may be 

exercised.instead by (A) a parerit or legal guardian if the victim is below the age of 

eighteen years or incompetent; or (b) one or more family members or relatives 

designated by the court if the victim is deceased or incapacitated". W. Va. R. 

Crim.l>l32 (£)(1). An example ofpresentehCing report content can be foOOd in 

Cooper, wherein the presentencing report inCluded statements by the defendants, 

victim, arresting officers, family, prior criminal records, family information, 

educ~tional and social histories, and an evaluation and recommendation by the 

probation officer that the def~ndant receive a minimum sentence without 

probation. Cooper, 172 W. Va. At 270, 304 S·.E.2d at.855.· 

.In sentencing the Petitioner, the court considered over-sweeping ~vidence, . 

which involved victims outside of the Petitioner's pleaagreemeiJ.t, stating that "[i]n 
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this: case, in my opinion, five or six children's lives have been seriously affec~ed by 

Mr. Lowe's conduct ..." Transcript 6/2611995, page 25 (Exhibit J). Judge Frazier . 

. further-indicated that "[flirst ofall, he [Mr. Lowe] has pled guity to the_ 

family, didn't plead to the4llor_children. However, the Court believes, 

in - - in looking at the entire picture here, that he'was'involved with the~ and 

~children". Id. Ai page 17. The court then proceeded to 'describe the 

allege.d crimes against_In detail, considering this evidence in its sentencing 
. . 

decision. Id. at pages 17-18. Judge Frazier also· considered 'inforrriation in the 

.present~ncing report that included sexual abuse allegations made by two other 

.gitls,"who never appeared in court, never exec1l;tedvictim. impact statements, and 
. . 

. who "Were not victims in any pfthe counts pleaded to by the Petitioner. These 

children Id. at pages 18

20. 

Hence, in sentencing the Petitioner, the trial court considered highly' 

infiamm.atory, prejudicial and impermissible evidence, and consequently, arrived at 

ail excessive sentence, which was disproportionate to the character and degree of 

the offenses as discussed in Section V. 

THE RESPONDENT'S ANSWER 

The issue was addressed in a prior ruling by Judge Frazier. I know that the 

Court in this case ~t bar h8s said that these issues will not be ~onsidered res 

judicata, but I feel that Judge Frazier accurately stated the appropriate la with 

respect to this issue. I will recite some ofthis findings'as they are appropriate to 

this issue. 

In the case· below the Court did. not consider impermissible factors at the 

petitioner's sentencing. According to West Virginia law; "[a] trial judge has broad 

. discretion to impose a sentenGe ifit is within statutory limits and not based 'on 

some impermissible factor." State v. Rogers; 280 S.E.2d 82 (W. Va. 1981). 

Furthermore, the West Virginia Supreme Court held that: 
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The judge in determining the character and extent ofpunishment is not 
limited to considering only information which would be admissible under 
the adversary circumstances ofa trial. While it must exercise care to insure 
the accuracy of information considered and to shield itself from what might 
be the prejudicial effect ofimproper materials (People v. Crews, 38 Il1.2d 
331,231 N.E.2d 451), the court is not confined to the evidence showing 
guilt, for that issue has been settled by the plea. The rules of evidence 
showing guilt, for that issue has been settled by the plea. The rules of 
evidence which ordinarily obtain in a trial where guilt is denied do not bind 
the court in its inquiry. It may look to the facts of the (crime), and it may 
search anywhere, within reasonable bounds, for other facts which tend to 
aggravate or mitigate the offense. In doing so it may inquire into, the 

. general moral character of the offender, his mentality, his habits, his social 
environments, his abnormal or subnormal tendencies, his age, his natural 
inclination or aversion to commit crime, the stimuli which motivate his 
conduct, and, as was said in People V" Popescue, 345 m. 142, 177 N.E. 739, 
77 A.L.R. 1199, the judge should know something of the life, family, 
occupation and record of the person about to be sentenced. 

State v. Houston, 273 S.E.2d 375 at 378 (W. Va. i980). 

Obviously, based on the Houston case, it is permissible for the court to 

inquire into such matters as the petitioner's general moral character, his habits, his 

social environments, his abnormal or sUbnormal tendencies, etc. These factors are 

.all relevant to the information received by the Court below. Furthenriore, the 

Court was aware of the allegations against other victims jUst by readlng of the 

indictment. Ifthe Court can separate that from other factors then certainly the 

Court can consider factors that meet the criteria outiined in Houston. In his 

previous order Judge Frazier stated "[t]he crimes admitted to by Petitioner were 

very serious in nature and the Court sentenced the Petitioner based. on the severity 

of these crimes and all other relevant and permissible factors." 

Finally, it is important to note that the sentence imposed by Judge Frazier 

was well 'within the statutory limits for the crimes the petitioner committed. It is 

the legislature that regulates the duration and limits on pUnishments. It is the 

Courts role to enforce the laws within ~e limits set forth by the legislature. In the 

present, the sentencing was well within the statutory r~quirements. For these 
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reasons, this issue also is without merit and relief ~hould be denied. 

. . 
CLAIM: D: FINDINGS OF FACT AND 'CONCLUSIONS OF LAW 

(1) '. The West Virginia Supreme Court of Appeals ,has stated that: 

"[t]he judge in determining the character and extent of 
punishment is not limited to considering only information 
which would be admissibl~ under the adversary 
circumstances ofa trial. While it must exercise care to 
insure the accuracy ~f information considered and to shield 
itself.from what might be the prejudicial effect of improper 
materials (*208. People v. Crews, 38 ill. 2d 331, 231 N.E.2d 
451), 'the court is not confined to the evidence showing' 
guilt, for that issue has been settled by the plea. The rules of 
evidenc~ which ordinarily obtain in a trial where'guilt is 
denied do not.bind the court in its inquiry. It may look to . 
the,facts of the (crim~), and it may search anywhere, within 
reasonable bounds, for othel,".facts which tend to aggravate or 
mitigate the offense. In doing so it may inquire into the {, : 

general moral character ofthe offender, his mentality, his 
habits, his social environments, his abnormal or subnormal 
tendencies, his' age,.rus natural inclination or:aversion to 
commit crime, the stimuli which motivate his conduct, and, 
as. was said in People v. Popescue,-345 Ill. 142, 177 N.E. 
739, 77 A.L.R. 1199, the judge should know something of 
the life, family, occupation and record· ofthe person about to' 
be sentenced.'" State v. Houston, 166 W. Va. 202, 273 
S.E.2d 375 (1980), citing People v. Adkins, 41 Ill. 2d~299 
297,300-01,242 N.E.2d·258, 260-61 (1968). 

(2) The Court further stated that "(t)hese guidelines are not materially different 

than those that are contained iIi W. Va. Code 62-12-7, relating to the pre

sentence report.'" rd. at 208, p. 378 

(3) The Court fmds that the Petitioner was charged with twenty five counts 

involving serious crimes against minors and was allowed to plead guilty to 

six (6) of them in exchange for the dismissal of the remaining nineteen '(19) 
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counts. 

(4) 	 The Court finds that the trial court was within its discretion in considering 

the factors set forth during the sentencing hearing on June 26, 1995. These 

include crimes involving other victims, which constitute other facts which 

tend to aggravate Qr mitigate the offense. They go to his moral character, 

'~s tendencies, his inclination to commit crime, and the stilnuli which 

motivate his conduct. (See transcript of sentencing hearing of June 26, 

1995,1;lt pp. 15-28) See also State v. Grimes, 226 W. Va. 411, 701 S.E.2d ' 

449 2009, Statate v. Goodnight, 169 W. Va. 287(1982), and State v. 

Rogers, 167 W.'Va. 358, 280 S.E.2d82 (19,81). 

(5) 	 , The Court fmds and concludes that the claim that the'Petitioner never 

received the,benefit ofhis plea bargain because the trial court considered' 

impermissible evidence, in imposing his sentence is without merit. 

CLAIME: 

A':SENTENCE OF THIRTY TO FIFTY YEARS IN TliE PENITENTIARY 

IS EXCESSIVE AND DISPROPORTIONATE TO THE CHARACTER AND 

, DEGREE OF THE OFFENSE PURSUANT TO:THE WEST VIRGINIA 

, STATE CONSTITUTION ARTICLE ill, SECTION 5 

THE PETITIONER'S ARGUMENT 

The Eighth Amendment ofthe United States Constitution and,Article Three 

Section Five of the West Virginia Constitution mandates thai "[penalties should 'be 

proportionate to the character and degree oftheofferise". U.S.C.A.'Amend vIIi; , 
W. Va. Const. Art. ill §5. Indeed, West Virginia common law dictates that while a 

triaIjudge's broad discretion in imposing a sentence "must be tempered by W. Va. 
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Const. Art.·m §5, supra, requiring sentences to be proportional to the character and 


degree ofthe offense". State v. Cooper, 172 W. Va:266, 271 304 S.E.2d 851, 855 


(l983) referring to Syl. pt. 8, State v. Vance, 164 W. Va. 216, 262 S.E.2d 423 


(1980)). See also, Syl. pt. 8, State v. Davis, 189 W. Va. 59, 427 S.E.2d 754 

(1993). 


In State v. Buck, the West Virginia Supreme Court held that a sentence of 


seyenty-five (75) years imposed upon a defendant, who was convicted of 

, aggravated robbery, was excessive. 173 W. Va. 243-,314 S.E.2d 406 (1984). In 

that case. the defendant. along with another individual, came into a store in Job, 

West Virginia, and asked the store owner for soft drinks. Id. at 244, 408. As the 

store owner proceeded to get them soft drinks, the ·defendant, who was the 

instigator ofthis' robbery, struck him on the head and robbed him of$1,210.12 Id. 

at 244, 247,408, 411. The co-defendant plead. guilty to grand larceny and was 

sentenced to one year injail. Following a trial and a conviction of aggravated 

robbery, the defendant was sentenced to seventy-five years in the penitentiary. On 

.appeal, the West Virginia Supreme Court viewed this·sentence is [sic] excessive, 

despite the fact that the defendant was the instigator ofthe robbery and that he 

struck ~e victim. rd. In arriving at its decisio~ the West Virginia Supreme Court 

reasoned that the defendant would have received alesser sentence ifhe had· 


actually killed the victim. rd. At 245, 408-409. The coUrt compared the seventy


five year sentence to life imprisonment, and noted that under a: life sentence, the 


defeil~ant would be eligible for parole in ten years unless the jury had declined to . 

recommend mercy. However, under his seventy-five year sentence, the defendant· 

. woUld not be eligible for parole for twenty-five years. rd. Hence, finding this 

~entence disproportionate to the character and degree ofthe offense charged, the 

West Virginia Supreme Court remanded the case:back to trial court for re

sentencing.16 

16mBuck, the defendant actually app~ed hi~ case on two occasions, arguing excessive .and 
disproportionate sentence. On the first ·remand, the circuit court essentially ignored the West Virgfuia 
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Similarly, in State v. Cooper, the West Virginia Supreme Court found th:e 

, defendanes sentence to be disproportionate to the character and degree of the 

cFime committed, and remanded the case back to the trial court for re-seritencing. 

172 W. Va. 266, 304 S.E.2d 851 (1983). In that case, the defendant, William 

Cooper~ was convicted of robbery and sentenced'to forty-fi~e (45) years in a 

,penitentiary. ld. On appeal, the defendant challenged the proportionality ofhis 

sentence under West Virginia Constitution, Article m;Section 5. Id; at 268,852. 

The victim in that case had been knocked uncons~ious and robbed ofhis wallet, 

which contained a small amount ofcash and several ,credit cards. Despite the 

violent nature ofthe crime, the ,West Virginia Supreme Court concluded that the 

forty-five year sentence was "offensive to' a system ofjustice in w:hich ' 

proportionality is constitutionally required" and,remand~d the case for re

sentencing. ld. at 272,274;856, 859. 

In the case at bar, the Petitioner was sentenced to two consecutive 


sentences of fifteen to twenty-five years iIi a penitentiary. Effectively, the ' 
. '. . 

, Petitioner was sentenced to incarceration for the penod ofthirty to fifty years., The 

Petitioner was over thirty years old at the time of sentencing to-wit, almost thirty

,two years ofage. West Virginia Code §62-i2-13aprovidesthat "[w]hen the 

prisoner has received an indeterminate sentence, the minimum sentence shall be 

considered as' an eligibility da~ for parole consideration but does not confer in the 

, prisoner the right to be released as of that date". Hence, he must serve thirty years 

in prison before becoming eligible for parole. He wil1.be over sixty years ofage at 

that'time. Therefore, this sentence is disproportionate to the degree and character 

ofthe offense, as follows: Had the Petitioner been convicted ofmurder in the fitst 

degree and sentenced to life with recommendation ofmercy, he would have been 

eligible for parole in twenty-five years. W. Va. Cpde' §61-3-2. However, there 

was no homicide involved in this 'case. Moreover, the trial court denied the 

sentencing proceeding. ld. at 248, 411. (Footnote No, 4 from pleading) 
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?etitioner a probation evaluation, notwithstanding its finding that the Petitioner 


may have been sexually abused as a child., In fact, as discussed in detail sup~a, the 


trial court; in sentencing the Petitioner, sentenced hill on the entire twenty-fiv.e· 
 " 

, count indictment ~t~ad ofdnly six ~{j~ts'plead to by tlic·Peti:tioner. ill do~g so,' ", 
••••~: '. "..'. • j.' • .:. ~"!; , . .,;: : . 

the trial court considere'4 unpennissible evidencer-such as"hearsayi-statements',~d '" 
.,. - . .' . 


allocutions ofan unauthorized individual. 
. , 

, Accorqiugly, based bnthe foregoing, the Petitioner's sentence ofthirty t9. ' 


fifty years in,prison is ~sproportionate to the ch~acter and degree ofthe offense, '. 
. ,' 

and is repugnant to the pnnciples of the West Virginia State Constitution Article'ffi 

Section 5. 

THE RESPONDENT'S ANSWEIi 

The Respondent contends that the sentence imposed by the Court below is· 


not exyessiv~,or disproportionate. As previously stated, it is the legislature that 


sets forth the duration and: length of sentence.s. The legislature makes these . 


rletemiinations·based on sObiety's view ag~stcert~ types ofoffenses. l7 Clearly 


fi:om looking, at the statutes regarditig sexual aSsault and seXual offensesinvolVfng 


children, it is dear to see' that the legislature iIl:tended to protect the children in our 


society by imposing lengthy sentences on those who violate these laws. The 


'SeD;t~ces iJ?po~d,by Judge Frazier were no where near the maximuin. sentenc.e ~e " 


couId have imposed and were well within his discretion-irry limits ofthe .sentence
 " 

. . 
v 

he did impose. Fro.m reading the transcript;, it is clear 'that the Judge considered : 


this to be , very..serious crime and intended to b?tli punish the. defendant 


(petitioner) and protect society at the same ti.t?e. ' The offenses that the petitioner 


admitted to' were not isolated incidents but, in fact, were o'ngoing activities that the 


petitionerfound himselftaking advantage ofdueto the circumstances hi .:vhich he 


. t . 

l7The severity:ofthis type ofoffense is'further evidenced by the'legislature actua1ly'incr~asing , 
the amount ofume on~ can serve for viblatio~ ofthe'sexual assault statute. (Footnote.2 from pleading) 
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would find himself He was abusing the trust placed in him to protect and care for 

these' children. Based. on these facts, the petitioner's sentence is not excessive or 

disproportionate. 

, CLAIM E: FINDINGS OF FACT AND CONCLUSIONS OF LAW 

(1) 	 The Court re-adopts the findings of fact anet-conclusions oflaw set forth 


concerning Claim D, above, as is fully set forth hereinafter. 


(2) 	 The Court finds and concludes that the trial cOUfl's sentence was within 


statutory limits and w~ not based on impermissible factors. State v.· 


. Goodnight, 169 W. Va. 366,287 S.E.2d 504 (W. Va. 1981) at syi. Pt. 4:, 

Statev. Sugg, 193 W. Va. 388,456 S.E.2d469·(1995). 

(3) 	 'The Court fmds and concludes that sentences which are within the statutory 

limits are not entitled to statutory review. State v. Koon, 190 W. Va. 632, 

440 S.E.2d 442 (1993). 

(4) 	 The Court finds and concludes that, while constitutional proportionality 

standards theoretically can apply to any crimlnal sentence, they are 

basically applicable to those sentences where there is either ~ofixed 

maximum set by or where there is a I,ife recidj.vist statute .. Wanstreet v. 

Bordenkircher, 166 W. Va. 523,276 S.E.2d205 (1981). at syl. Pt. 4. The' 

, sentences in this action are not ofeither .type. 

(5) 	 The Court finds and concludes that the trial court did not abuse its 

discretion in ordering these sentences. The trial court recited the factors it 

used in imposing these sentences on the record during the sentencing 

hearillg held on Iune 26,.1995. (See, disposition transcript, Iune 26; 1995" 
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pp.15-28) 

(6) 	 The Court finds and concludes that the claim that a sentence ofthirty to 


fifty years in the penitentiary is ·excessive and disproportionate to the 


character and degree of the offense pursuant to the West Virginia State 


Constitution Article ill, Section 5 is without merit. 


CLAIMF: 

THE PETITIONER WAS DENIED IDS FIFTH AMENDMENT RIGHT 

AGAINST SELF-INCRIMINATION WHEN HE WAS COERCED INTO 

GIVING A STATEMENT BY THREATS FROM POLICE OFFICERS 

THE PETITIONER'S ARGUMENT 

The Fifth Amendment of the United States Constitution offers protection 

against self-incrimination by providing that "[n]o person shall be ... compelled in 

. any criminal case to be a witness against himself ..." U.S.C.A. Const. Amend V; 

W. Va. Const. Art. ill §5. When it comes to evaluating whether a defendant's 

statement was voluntary, the main inquiry is "whether the defendant knowingly 

and intelligently waived his 'constitutional rightS and· whether the confession was 

the product ofan essentially free and unconstrained phoice by its maker". Syl. pt. 

7, State v. Bradshaw, 193 W. Va. 519, 45i S.E.2d 456 (1995). Furthermore,while 

the West Virginia Supreme Court continues to give trial· courts deference 

.concemirtg factual findings ofvoluntary confessions, it specifically reserves de 

novo· review of legal concluSions to itself.. State v. Farley, 192 W. Va. 247,253, 

45is.E.2~ 50, 53 (1994). However, in cases where a trial court rules that a 

confession was voluntary without inquiring into the totality ofthe circumstances of 

that case, such ruling will be upheld on appeal "but only ifa reasonable review of 

·theev~dence clearly supports vohintariness". Id;(Referring to United State.v. 
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Carter, 569 F.2d 801 (4th Cir.), and United States v. Lewis, 528 F.2d 312 (4th Cir,): 

Ultimately, the West Virginia Supreme Court adopted a yoluntariness. 

standard in Farley that stands for tJ::te proposition that while "representations or 

. promises made to a defendant by one in authority. do not necessarily invalidate a 

subsequent confession .. " [i]n determining the voluntariness ofa confession, the 

trial court must assess the totality ofall the surrounding circumstances", thus 

making no single factor decisive. Id. at 258,61. The'factors to be examined may 

involve defendant's youth, intelligence, lack ofeducation and advice of the 

'constitutional rights to the defendant, th~ manner and length ofquestioning, the use· 

offood or sleep depriyation, and the length ofdetention. rd. In analy~ing these 

factors, it is important to assess "the factual circ.umstances surrounding the 

confession, ... the psychological impact on the accused, and ... the legal 

sigirificance ofhow the accused' reacted". rd. (Referring .to Culombe v. 
Connecticut, 367 U.S. 568, 81 S. Ct. 1860 (1961)). 

State v. Hilliard is an excellent example ofinadmissible confessions given 

as a direct consequence ofpolice coercion. 173 W. Va. 456, 318 S.E.2d 35 (198.4). 

In ¢.at cas~, the appellan~ testified at both in camera hearing and at trial that when 

. the police officer pulled him behind the truck,. th~ officer held up a long, black 

flashlight and said "[Y]ou better tell me who took this'car [or] I'm going to knock 

YQurhead off'. rd. The appellant did not immediately answer who stole the car, but 

.~ handcuffed, placed in the backseat ofa cruiser beside the 'officer who just 

threatened him, where another police officer read himhis Mir:anda rights. The' 

appellant 'confessed as soon as he received his Miranda wprnings. The trip from 

the s~ne to the courthouse took abo~t ten to fifteen minutes, and the officer, who 

had threatened him, took theappellanf to the courthouse. The appellant the~ 


signed a waiver ofrights and gave a written statement. Id at 457, 36. 


. In its opinion, the West Virginia Supreme Court the generaJ. rule on 


statement admissibility citing Syllabus point 5 o;fState v.Starr, 15& W. Va. 90.5, 

. . 


216· S.E.2d 242 (1975): "The State must prove, at leastby a preponderance ofthe . 
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evidence, that confessions or statements of an accused which amount to admissions 

ofpart or all ofan offense were voluntary before such may be admitted into the. 

evidence ofa criminal case". rd. at 458,37. To determine whether a statement 

was voluntarily made, the trial court must hold an'en [sic] camera hearing prior to 

admitting the statement into evidence. Id. The Court also noted that "[ e ]ven prior 

to Mi!,anda, it was universally recogmied that a coerced confession was 

inadmissible". rd. (Citing-State v. Goff, 289 S,E.2d 473,476 (W·. Va. 1982). 

While the state did not eve? attempt to introduce the sta,tements in the cruiser, the 

. crucial issue in this case was whether there existed a "break in the causative link 


'running betWeen" the confession;, which took'place in the cruiser, and the one 


takenby the police about forty-five minuteslater. Th,e West Virginia Supreme 


, Court held that such causative link existed'despite the foity-five minutes between 

the two statements. rd. In making its decision, the West Virginia Supreme Court 

relied on its prior holding in State v. Williams, 249 S.E.2d'758 (W. Va. 1980) 

where "Justice Neely emphasized that despite the fact that the confessions involved 

had taken place over a: three day period, the subsequent cOllfessions were not 

independent ofor distinct from the original; the defendant suffered from a mental 

. disability; the defendant's detention was uninterrupted; he was repeatedly , . 

interrogated without a lawyer present; the same officers·were present at each of the 

. confessions; and the concessions appeared cumulative". rd.-at 459~ 38. The Court 

rea$oned tha~ in Hilliard, the appellant was threatened by a police officer, was 

forced to sit next to that police officer in the cruis<;rr, and was forced to give a 

statement at the courthouse with the threatening police officer in the vicinity. 

Hence, the West Virginia Supreme Court held that all of the appellant's 

cOnfessions were involuntarily made. rd. at 459-460,39-40. 

In the' case at bar, when the Petitioner was arrested on or. about November 

28,.1994, he was subsequently transported to Southern Regional Jail in Beaver, 
.. 

. West Virginia, by.C. S. Myers ru;td John M. Bailey with the Bluefield State Police .. 

The Petitioner contends that during the trip to thejail, C. S: Myers and John M. 
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Bailey repeatedly threatened the Petitioner that they would "pull over and beat the 

fir~ Oqt .of me", and that Officer Bailey,also informed him that his mother and 

family would "pay for it" ifhe didn't confess 'his crimes. Subsequent to these 

threats, the Petitioner gave a statement to the police. Just as in Hi1liard~ the 

, Petitioner was riding in the same cruiser as the officers, who threatened him. 

Naturally, he ~ very apprehensive of them carrying .out their threliits toward 

hiniselfas well as'his family. In addition, the Petitioner,just like the defenda:nt in 

Williams, who had amental illness, suffered from mental impairments, as 

, evidenced by his medical records. Hence, his statement given subsequent tO'the 
, ' 

, threats made by C. S. Myers and John M. Bailey were the direct result of their ' 

threats to "pullover and beat the fire out of [him]" and to hurt his mother and the 

rest' ofhis family. Therefore, based on the foregomg,the Petltioner?s statement 

was involuntarily made, and' use ofsuch statement againSt him in the proceedings 

violated his Fifth Amendment right ~gainst self-incrImination. 

THE RESPONDENT'S ANSWER 

The,Respondent denies that the petitioner was coerced into giving a 

statement to law enforcement officers. It is well established law in a Habeas 

Corpus,proceeding, ~e petitioner has the burden ofpraYing the allegations in the 

petition and the Losh checklist In the present, the p~titioner did not produce a 

scintilia of evidence to support this allegation. In the petition, it was alle~ed that ' 

the police .officers made threats to the petitioner qn his way to the Southern 
, , 

Regional Jail. This is absolutely false. The police had already gotten a statement 

from the petitioner priOl: to him being transported to the Southern, Regional Jail. 

Furthermore,. the petitioner waived all pretciaI defects when he entered into 

the plea agreement and pled before the Court. During the plea hearing, the C9urt 

reviewed with the'petitioner that he was waiving certain defects~, ifany, by entering 

into the plea. Giving a statement to the Police was one the items specifically 

mentioned in the plea hearing, so this was certainly known to the petitioner at the 
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time the plea was entered and he chose to continue and enter the plea. The Court 

further advised that he would not be able to complain about these issues at a later 

date ifhe received a sentence greater than he anticipate~L The Court made the 

pe~tioner very aware that the plea was final. For these reasons, this argument too 

must fail. 

CLAIM F: FINDINGS OF FACT AND CONCLUSIONS OF LAW 

(1) 	 The Court finds that Judge Frazier clearly advised the Petitioner that by 

pleading guilty he was waiving the right to raise pre-trial deficiencies, 

. 	specifically addressing coerced confessions. (See transcript ofplea hearing 

at pp. 29-31) 

(2) 	 The Court fmds that the Petitioner testified as follows at the Omnibus 

Habeas Corpus proceeding: 

Q Sir, when you were arrested do you recall giving a statement 
to the police? 

A No, sir, I sure don't. 

. Q Okay. So you don'! recall giving a statement? 

A No, sir. 

Q You don't recall anyihingsurrounding the statement? 


A No, sir. 


Mr. Harvey: Okay. Thank you. That's all I have. 


The Court: Any questions about that? 


.Mr. Boggess: 	 No, sir. (See Transcript ofOmnibus Habeas Corpus 
hearing at p. 103) 
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(3) 	 The Ceurt finds and concludes that the Petitioner haS abandoned the claim 


that he was denied his Fifth Amendment Right Against Self-Incriminatien 


when he was coerced into giving a statement by thereto. frem pelice 


efficers, and further fmds and cencludes that he waived any such issue 


when he entered his plea efguilty. Accerdingly, this claim is witheut 


merit. 


RULING· 

Wherefere, fer the reasens set ferth in the foregeing epinien, the Ceurt 

. hereby ORDERS ,and ADJUD'GES as fellews: 

(1) 	 That the Petitioner for Habeas Corpus ad Subjiciendum is hereby 


DENIED and this actien is REMOVED frem the decket efthis 


Ceurt. 


(2) 	 The Ceurt appeints Natalie N. Hager, Esq., to. serve as ceunsel for 


the Petitiener sheuld be cheese to.' appeal this ruling. 


(3) 	 This is the final order. The Circuit Clerk is directed to. distribute a ' 
I 

certified cepy efthis Order to. Natalie N. Hager, Esq., at 1605 

Henaker Avenue, Princeten, West Virginia, 24740; to. Scett A. As~ 

Esq., 'Presecuting Atterney efMercer Ceunty, West Virginia, at 120 

Scett Street, Suite 200, Princeten, West Virginia, 24s740;an.d to. the 
• 	 ""': 1 

; 
Petitienerat the Mt. Olive Cerrectienal Cemplex, 1 Mountainside .'. 

. Way, Mt. Olive, West Virginia, 25185. " 'f-I..- . . 
Ent~red this thed Lf day efMarch, 201l. 

l' 
.< ,~.C.~ 


'DEREK C.SWOPE, JUDGE . 

: ,.1 ~ .. " ". ;:... .~ 
~ /.~ ~:""I,:~ .....~~ 
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