
  
    

   
  

   
   

     
  

      

  
  

 

             
              
             

           
                

              
             

              
             

            
              

              
         

           
            

            
               

                  
           

             
          

STATE OF WEST VIRGINIA
 
SUPREME COURT OF APPEALS
 

FILED 
April 18, 2011 State ex. rel. Charlie Vance, 

RORY L. PERRY II, CLERK Petitioner Below, Petitioner SUPREME COURT OF APPEALS 
OF WEST VIRGINIA 

vs) No. 101409 (McDowell County 03-C-8-M) 

Thomas McBride, Warden 
Respondent Below, Respondent 

MEMORANDUM DECISION 

This appeal arises from the circuit court’s denial of an omnibus petition for habeas 
corpus relief filed by petitioner, Charlie Vance. This appeal was timely filed with the entire 
record designated for purposes of the appeal. A timely summary response was filed by 
Respondent Thomas McBride, Warden. Petitioner seeks a reversal of the circuit court’s 
decision, a vacation of his conviction, and a remand to the circuit court for a new trial. 

Pursuant to Rule 1(d) of the Revised Rules of Appellate Procedure, this Court is of 
the opinion that this matter is appropriate for consideration under the Revised Rules. This 
Court has considered the parties’ briefs and the record on appeal. The facts and legal 
arguments are adequately presented in the parties’ written briefs and the record on appeal, 
and the decisional process would not be significantly aided by oral argument. Upon 
consideration of the standard of review, the briefs, and the record presented, the Court finds 
no substantial question of law and no prejudicial error. For these reasons, a memorandum 
decision is appropriate under Rule 21 of the Revised Rules. 

On January 24, 2000, petitioner (petitioner below), Charlie Vance, was convicted of 
the first degree murder of Bradshaw Police Chief Frankie Stanton. The jury recommended 
mercy. Petitioner was also convicted of carrying a concealed, deadly weapon without a 
license. His direct criminal appeal was refused by this Court on January 23, 2002. Petitioner 
filed a pro se petition for a writ of habeas corpus in the circuit court on January 27, 2003. 
After four court-appointed attorneys withdrew from his case, his current counsel was 
appointed and an amended habeas petition was filed. Among the issues raised was the 
allegedly excessive interference by the judge during petitioner’s criminal proceedings below 

1
 



                 
               

              
       

             
             

              
  

             
                

                
               

               
             

               
                

               
              

           

             
              

            
               
               

            
                

               
             

         

            
                

under the plain error doctrine. See Syl. Pt. 7, State v. Miller, 194 W.Va. 3, 459 S.E.2d 114 
(1995) (“To trigger application of the ‘plain error’ doctrine, there must be (1) an error; (2) 
that is plain; (3) that affects substantial rights; and (4) seriously affects the fairness, integrity, 
or public reputation of the judicial proceedings.”) 

A final omnibus habeas hearing was held before the circuit court on September 18, 
2009, during which petitioner presented the testimony of five witnesses. He also entered four 
exhibits into evidence, including a list of the statements made by the judge during the 
criminal proceedings below. 

On July 26, 2010, the circuit court issued a fourteen-page order denying the petition 
for habeas relief.1 The only issue raised by petitioner in his petition for appeal from that order 
is whether, under the plain error doctrine, he is entitled to habeas relief due to the allegedly 
excessive interference by the trial judge. In the order denying habeas relief, the circuit court 
found that the questions and comments made by the judge were necessary to allow for the 
orderly conduct of petitioner’s criminal trial. The circuit court further found that the trial 
judge never expressed or implied to the jury any personal belief in petitioner’s guilt and that 
many of the judge’s comments were made either at a sidebar or outside the presence of the 
jury. The circuit court concluded that because the facts of the case-at-bar were not like those 
in State v. Thompson, 220 W.Va. 398, 647 S.E.2d 834 (2007), which involved the excessive 
participation of a trial judge, the plain error doctrine was not triggered. 

“In reviewing challenges to the findings and conclusions of the circuit court in a 
habeas corpus action, we apply a three-prong standard of review. We review the final order 
and the ultimate disposition under an abuse of discretion standard; the underlying factual 
findings under a clearly erroneous standard; and questions of law are subject to a de novo 
review.” Syl. Pt. 1, Mathena v. Haines, 219 W. Va. 417, 633 S.E.2d 771 (2006). 

The Court has carefully considered the merits of petitioner’s arguments as set forth 
in his petition for appeal, and it has reviewed the appellate record. Finding no error in the 
denial of habeas corpus relief, the Court affirms the decision of the circuit court and fully 
incorporates and adopts, herein, the circuit court’s detailed order. The Clerk of Court is 
directed to attach a copy of the same hereto. 

Affirmed. 

1 In the amended habeas petition filed below, petitioner raised several grounds for 
relief, in addition to the single issue raised in his petition for appeal filed with this Court. 
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ISSUED: April 18, 2011 

CONCURRED IN BY: 

Chief Justice Margaret L. Workman 
Justice Robin Jean Davis 
Justice Brent D. Benjamin 
Justice Menis E. Ketchum 
Justice Thomas E. McHugh 
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