
  
    

   
  

   
   

     
     

 

      

     

 

         
              

               
      

              
                
              

              
            

               
             

           
          

                
             
           
             
              

             
            
             
              

STATE OF WEST VIRGINIA
 
SUPREME COURT OF APPEALS
 

West Virginia American Water Company, FILED 
June 15, 2011 a West Virginia corporation, Defendant 

RORY L. PERRY II, CLERK Below, Petitioner SUPREME COURT OF APPEALS 
OF WEST VIRGINIA 

vs) No. 101229 (Kanawha County 08-C-544) 

James A. Nagy, Plaintiff Below, 
Respondent 

MEMORANDUM DECISION 

Defendant below, West Virginia American Water Company (hereinafter the “Water 
Company” or “Company”) appeals after an adverse juryverdict in an age discrimination case. 
Plaintiff below, James A. Nagy, filed a response brief. A partial record, which includes the 
trial record, has been designated on appeal. 

This Court has considered the parties’ briefs and the record on appeal. Pursuant to 
Rule 1(d) of the Revised Rules of Appellate Procedure, this Court is of the opinion that this 
case is appropriate for consideration under the Revised Rules. The facts and legal arguments 
are adequately presented in the parties’ written briefs and the record on appeal, and the 
decisional process would not be significantly aided by oral argument. Upon consideration 
of the standard of review and the record presented, the Court finds no prejudicial error and 
concludes that a memorandum decision is appropriate under Rule 21 of the Revised Rules. 

James Nagy was employed in various positions by the Water Company for 
approximately twenty-three years. The Water Company terminated Nagy’s employment in 
March of 2007. At the time, Nagy held the position of “network supervisor” where his duties 
included the review and approval of invoices submitted by outside contractors. The Water 
Company asserted that there was insufficient documentation to show that an outside 
contractor had incurred over $200,000 in labor expenses for which it billed the Water 
Company in 2006. The Company asserted that Nagy failed to provide a suitable explanation 
or additional documentation for discrepancies in bills that he had approved. Nagy disputed 
the allegations. Nagy argued that the Company’s auditor found only potential overbillings, 
not actual overbillings. Nagy argued that the auditor disallowed charges even when there 
was no question that the contractor had performed time- and labor-intensive work. Nagy also 

1
 

On September 8, 2011 the Court granted a petition for rehearing in this matter.  This memorandum decision is therefore withdrawn and no longer effective.



            
 

              
             
               
               

               
                 

                 
           

            
             
            

 
           
            

             
            

            
               
            

            
      

            
               

           
              

              
                

               
                   

               
            

         

              
                   

       

argued that there were no clearly established Company policies governing the review of 
invoices. 

Nagy filed suit alleging that he was terminated because of his age, fifty-four years old, 
while younger employees were not disciplined, or were disciplined much less harshly, for the 
same conduct in violation of the West Virginia Human Rights Act, West Virginia Code § 55­
11-1 et seq. He pointed to another network supervisor who reviewed and approved more of 
this contractor’s invoices in 2006 than Nagy did, but who was thirty-four years old and was 
given only a ten day suspension. He also pointed to a younger employee who worked as a 
field inspector and was on the job sites of this outside contractor every day, yet was not asked 
to provide additional explanation or documentation and received no discipline. Moreover, 
Nagy asserted that shortly after his termination, the Company learned that other employees 
had approved such invoices, but they also received no discipline. Nagy’s supervisor, who 
was fifty-four years old, was also terminated because of the auditor’s report. 

The Water Company asserted that it had a legitimate, non-discriminatory reason for 
disciplining Nagy more harshly than the younger employees. The Water Company asserted 
that Nagy held the informal job title of “construction supervisor” and thus was responsible 
for reviewing and approving the invoices, while the other employees were not primarily 
responsible for this. Nagy argued that the Water Company’s explanation was pre-textual 
because, inter alia, both he and the other network supervisor held the identical job title of 
“network supervisor;” they had identical job descriptions; their job descriptions did not even 
mention the review and approval of invoices; and the other network supervisor routinely 
reviewed and approved invoices from this contractor. 

At trial, the jury found that the Water Company discriminated against Nagy based 
upon his age and awarded Nagy $200,450 in back pay; $900,000 in front pay; $150,000 for 
humiliation, embarrassment, or loss of personal dignity; $150,000 for emotional distress; and 
$350,000 in punitive damages. The jury also found that the Water Company acted with 
malice, thus, pursuant to the circuit court's jury instruction, the lost wages award was not 
reduced for mitigation. In a lengthy post-trial order entered on May 25, 2010, the circuit 
court denied most of the issues raised in the Water Company's motion for judgment as a 
matter of law or, in the alternative, for a new trial, or in the alternative, to alter or amend the 
judgment. The circuit court did remit $79,317 of the lost wages award because the court 
found that this award exceeded the maximum wage calculation testified to by Nagy's 
economist. Therefore, the total judgment is $1,671,133, plus interest. 

The appellate standard of review for an appeal of an order deciding a motion for 
judgment as a matter of law is set forth in Syllabus Points 1, 2, and 3, Fredeking v. Tyler, 224 
W.Va. 1, 680 S.E.2d 16 (2009): 
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1. The appellate standard of review for an order granting or denying a 
renewed motion for a judgment as a matter of law after trial pursuant to Rule 
50(b) of the West Virginia Rules of Civil Procedure [1998] is de novo. 

2. When this Court reviews a trial court's order granting or denying a renewed 
motion for judgment as a matter of law after trial under Rule 50(b) of the West 
Virginia Rules of Civil Procedure [1998], it is not the task of this Court to 
review the facts to determine how it would have ruled on the evidence 
presented. Instead, its task is to determine whether the evidence was such that 
a reasonable trier of fact might have reached the decision below. Thus, when 
considering a ruling on a renewed motion for judgment as a matter of law after 
trial, the evidence must be viewed in the light most favorable to the 
nonmoving party. 

3. “In determining whether there is sufficient evidence to support a jury 
verdict the court should: (1) consider the evidence most favorable to the 
prevailing party; (2) assume that all conflicts in the evidence were resolved by 
the jury in favor of the prevailing party; (3) assume as proved all facts which 
the prevailing party's evidence tends to prove; and (4) give to the prevailing 
party the benefit of all favorable inferences which reasonably may be drawn 
from the facts proved.” Syllabus Point 5, Orr v. Crowder, 173 W.Va. 335, 315 
S.E.2d 593 (1983). 

The appellate standard of review for an appeal of an order denying a motion for new trial is 
set forth in multiple cases, including in Syllabus Point 2, Peters v. Rivers Edge Mining, Inc., 
224 W.Va. 160, 680 S.E.2d 791 (2009): 

“‘[T]he ruling of a trial court in granting or denying a motion for a new trial 
is entitled to great respect and weight, [and] the trial court's ruling will be 
reversed on appeal [only] when it is clear that the trial court has acted under 
some misapprehension of the law or the evidence.’ Syl. pt. 4, in part, Sanders 
v. Georgia-Pacific Corp., 159 W.Va. 621, 225 S.E.2d 218 (1976).” Syllabus 
point 2, Estep v. Mike Ferrell Ford Lincoln-Mercury, Inc., 223 W.Va. 209, 
672 S.E.2d 345 (2008). 

Moreover, this Court said in Syllabus Point 3, State v. Vance, 207 W.Va. 640, 535 S.E.2d 
484 (2000): 
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In reviewing challenges to findings and rulings made by a circuit court, we 
apply a two-pronged deferential standard of review. We review the rulings of 
the circuit court concerning a new trial and its conclusion as to the existence 
of reversible error under an abuse of discretion standard, and we review the 
circuit court's underlying factual findings under a clearly erroneous standard. 
Questions of law are subject to a de novo review. 

See also, Syl. Pt. 2, Walker v. West Virginia Ethics Commission, 201 W.Va. 108, 492 S.E.2d 
167 (1997). 

I. 

In its first assignment of error, the Water Company asserts that the circuit court erred 
in allowing the jury to consider the issues of punitive damages and unmitigated wage loss 
damages, and then erred in the post-trial review by refusing to eliminate either of these 
awards. 

The Water Company argues that in employment cases, punitive damages are 
appropriate only when the employee can show evidence of egregious conduct by the 
employer over and above the improper conduct necessary to establish wrongful termination. 
Mace v. Charleston Area Medical Center Foundation, Inc., 188 W.Va. 57, 67, 422 S.E.2d 
624, 634 (1992); Harless v. First National Bank in Fairmont, 169 W.Va. 673, 691-692, 289 
S.E.2d 692, 702 (1982) (Harless II); Peters, 224 W.Va. at 187, 680 S.E.2d at 818. The 
Company argues that Nagy failed to prove such further egregious conduct. Nagy responds 
that there was ample evidence of such conduct. The circuit court found sufficient evidence 
to allow the issue of punitive damages to go to the jury and, upon a review of the record, we 
find no error in this decision. The circuit court’s detailed post-trial order is herein 
incorporated by reference. 

This Court has held that a wrongfully discharged employee has a duty to mitigate 
damages by accepting similar employment “unless a wrongful discharge was malicious.” 
Syl. Pt. 2, in part, Mason County Board of Education v. State Superintendent of Schools, 170 
W.Va. 632, 295 S.E.2d 719 (1982); Syl. Pt. 13, in part, Peters. Because the jury found that 
the Water Company acted with malice, the jury did not reduce Nagy’s lost wages award for 
mitigation.1 The Water Company argues that the unmitigated portion of the wage loss award 

1 The jury awarded $1,100,450 in back and front pay, which was remitted by the court 
to $1,021,133. The Water Company asserts that Mr. Nagy found subsequent, comparable 
employment and if mitigation had been allowed, Nagy would have been entitled to no more 
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is punitive in nature, and both it and the punitive damages award are based upon the finding 
of malice, thus they are impermissibly duplicative of each other and to award both is 
unreasonable under Garnes v. Fleming Landfill, Inc., 186 W.Va. 656, 413 S.E.2d 897 (1991), 
and its progeny. However, this Court finds no error. West Virginia law permits both types 
of damages. 

The Water Company also argues that the punitive damages award does not bear a 
reasonable relationship to the harm, in violation of Garnes. The Company argues that the 
amount of the excess unmitigated wage loss should be counted as punitive damages when 
determining whether the punitive damages bear a reasonable relationship to the 
compensatory damages. We reject this argument because unmitigated wage loss damages 
and punitive damages are not the same. Even when not mitigated, a wage loss award is still 
compensatory in nature. In this case, the jury awarded $350,000 in punitive damages, which 
is far less than the total compensatory damages of $1,321,133. 

The Water Company also argues that the circuit court erred by failing to analyze all 
of the Garnes factors in its post-trial order, and that these factors require elimination of the 
punitive damages award. “When reviewing an award of punitive damages in accordance 
with Syllabus point 5 of Garnes v. Fleming Landfill, Inc., 186 W.Va. 656, 413 S.E.2d 897 
(1991), and Syllabus point 5 of Alkire v. First National Bank of Parsons, 197 W.Va. 122, 475 
S.E.2d 122 (1996), this Court will review de novo the jury’s award of punitive damages and 
the circuit court’s ruling approving, rejecting, or reducing such award.” Syl. Pt. 16, Peters. 
However, “factor[s] not specifically addressed in the petition [for appeal] will be deemed 
waived as a matter of state law.” Syl. Pt. 5, in part, Garnes. First, the Company argues that 
the punitive damages do not bear a reasonable relationship to the harm caused. We have 
already addressed this issue, above. The Company next argues that there was no evidence 
that its conduct was reprehensible or that it profited from its actions, and that it was 
undisputed that no criminal sanctions were imposed. A court need not find the existence of 
every Garnes factor when upholding a punitive damages award. As indicated in the attached 
post-trial order, the circuit court found many facts supporting the punitive damages award. 
Upon a review of the record, arguments, and the post-trial order, we find that the circuit court 
did not err in allowing the $350,000 punitive damages award. 

II. 

In its second assignment of error, the Water Company argues that the circuit court 
erred by permitting the jury to award damages for a category labeled “humiliation, 

than $52,034 in lost wages. 
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embarrassment, or loss of personal dignity.” The Company argues that these damages are 
entirely duplicative of the “emotional distress” category for which the jury also awarded 
damages. The Company argues that the categories obviously confused the jury, as evidenced 
by the fact that the jury awarded the same amount, $150,000, for each category. The 
Company notes that when determining what damages may be awarded by the West Virginia 
Human Rights Commission in an administrative Human Rights Act proceeding, this Court 
has found that the single category of “incidental damages” includes all of the following: 
“humiliation, embarrassment, emotional and mental distress, and loss of personal dignity[.]” 
Syl. Pt. 1, in part, State Human Rights Commission v. Pearlman Realty Agency, 161 W.Va. 
1, 239 S.E.2d 145 (1977). 

The circuit court rejected these arguments finding, inter alia, that the Human Rights 
Act broadly defines the damages available in a circuit court action to include “any other legal 
or equitable relief as the court deems appropriate.” W.Va. Code § 5-11-13(c). The circuit 
court found that the Act neither defines the specific categories of relief available as 
“emotional distress” damages in a circuit court action, nor provides that these damages are 
all encompassing. The circuit court found that based on the facts presented in this action, the 
categories of damages were proper. We find no error in the circuit court’s conclusion. 

III. 

The Water Company also asserts that the circuit court erred in denying its motion for 
judgment as a matter of law or, in the alternative, motion for new trial, as to the age 
discrimination claim. The Water Company argues that Mr. Nagy failed to prove that “[b]ut 
for the plaintiff’s protected status, the adverse decision would not have been made.” Syl. Pt. 
3(3), Conaway v. Eastern Associated Coal Corporation, 178 W.Va. 164, 358 S.E.2d 423 
(1986). The Company argues that Mr. Nagy failed to introduce actual evidence to 
demonstrate an inference of discrimination. Syl. Pt. 2, Barefoot v. Sundale Nursing Home, 
193 W.Va. 475, 457 S.E.2d 152 (1995). The circuit court considered this argument and 
found that Nagy introduced evidence of age discrimination, including that a younger 
employee with the same job title and job description, who also performed the same acts 
which the Company asserts were improper, was disciplined far less severely. The Company 
also asserts that even if Mr. Nagy established a prima facie case, the Company met its burden 
of articulating a legitimate, non-discriminatory reason for its actions. The circuit court found 
that Nagy introduced evidence to establish that the proffered reasons for his termination were 
pretextual. Considering the evidence in a light most favorable to the prevailing party, we 
find no error in the circuit court’s determination that Nagy established a prima facie case and 
proved that the Company’s reasons were pretextual. We will not second-guess the jury’s 
determination that there was age discrimination. 
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IV.
 

In its last assignment of error, the Water Company asserts that the circuit court erred 
in denying its motion for new trial on the basis of instructional error. 

First, the Water Company argues that the circuit court improperly gave a “mixed 
motive” instruction, i.e., that Nagy could prove his claim by showing that the alleged age bias 
was a “motivating factor” in his termination. The Company argues that Mr. Nagy only pled 
and argued a disparate treatment case and that he first raised a mixed motive theory after the 
close of the evidence. However, we have stated that “a mixed motive case is a disparate 
treatment case.” Skaggs v. Elk Run Coal Co., 198 W.Va. 51, 74, 479 S.E.2d 561, 584 (1996) 
(emphasis in original). Moreover, “[t]he mixed motive case burden scheme is a variation of 
the traditional pretext approach to discrimination cases[]” and “[a]s a technical matter, then, 
mixed motive cases form a subcategory of disparate treatment cases.” Bailey v. Norfolk & 
Western Railway Company, 206 W.Va. 654, 667 n.13, 527 S.E.2d 516, 529 n.13 (1999), 
citing Skaggs. The Water Company suggests that it would have performed additional 
discovery had it been aware of the mixed motive theory, but the Company does not specify 
what additional discovery it would have sought. 

The Water Company also argues that the circuit court refused to give its proposed 
instructions on the classic formulation of a disparate treatment case. However, the court did 
give instructions on disparate treatment, and the Company fails to explain how the 
instructions given by the court were incorrect. 

The Water Company also asserts that, even if it was proper to instruct the jury that it 
could award unmitigated lost wage damages if it found that the termination was malicious, 
it was error for the court to instruct that the jury was required to award unmitigated damages 
if it found malice. We have held that “[u]nless a wrongful discharge is malicious, the 
wrongfully discharged employee has a duty to mitigate damages by accepting similar 
employment . . . and the actual wages received, or the wages the employee could have 
received . . . will be deducted from any back pay award[.]” Syl. Pt 2, in part, Mason County 
Bd. of Educ.; Syl. Pt. 13, in part, Peters. Thus, if the discharge was malicious, there was no 
duty to mitigate. If there was no duty to mitigate, then there was no basis to reduce the wages 
award and we find no error. 
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V.
 

The Court has carefully considered the parties’ numerous arguments. To the extent 
that any argument or issue raised in the petition for appeal is not expressly addressed herein, 
the Court has determined that it does not warrant reversal. 

For the foregoing reasons, we affirm. 

Affirmed. 

ISSUED: June 15, 2011 

CONCURRED IN BY: 

Justice Robin Jean Davis 
Justice Menis E. Ketchum 
Justice Thomas E. McHugh 

WOULD HAVE HEARD CASE ON ARGUMENT DOCKET: 

Chief Justice Margaret L. Workman 
Justice Brent D. Benjamin 
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