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I concur in the new Syllabus Point 4 of the majority opinion, which correctly 

summarizes the requirements of the West Virginia Rules of Civil Procedure, Rule 

26(b)(4)(B). 

However, I dissent to the majority’s method of application of this rule to the 

State of West Virginia as a litigant in the instant condemnation case. 

In condemnation cases, the government is the proverbial 800-pound gorilla. 

It can take your property, period; and the only issue is how much the property is worth.  In 

these lopsided circumstances, a property owner is entitled to anything that can help make the 

case for full compensation. These are inherently “exceptional circumstances.” 

Moreover, government is supposed to be transparent. Secrecy is the exception 

in the doing of governmental business.  If people want to be private in conducting their 

business affairs, then they should stay out of government.  Citizens have an absolute right 

to know how a government arrived at a suggested price for land, including advice that 

experts told the government – but that the government decided not to follow. 

The Department of Transportation’s “secrecy policy” on what other appraisers 
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told them suggests that the DOT thinks they are dealing with port security, instead of what 

a citizen is due for his property. 

Accordingly, I concur, in part, and dissent, in part. 
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